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ABSTRACT

The purpose of this paper is to outline and examine 
the prov ir.c ia 1 - type responsibilities being performed in 
the Northwest Territories:

(a) by the Federal Government;
(b) by the Territorial Government;
(c) by the Territorial Government on behalf of the Federal Government,

(1 ) provincia 1 - type responsibilities, and(2 ) federal-type responsibilities; and
(d) where areas of responsibilities overlap.
Rather than beginning at the outset with the specific

subject matter noted above, the author has chosen to 
approach the study by considering the original guidelines 
which determine the operation of the Canadian governmental 
system. The Canadian federal system and specifically the 
British North America Act, 1867 has, and will continue to 
play an integral part in the political development of the 
Northwest Territories. Thus, the first two chapters deal 
briefly with Canada's federal system of government and the 
status of the Northwest Territories within this system.
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CHAPTER I

K.C. Wlieare defines the federal principle as "Che 
method of dividing powers so that the general and regional 
governments are each within a sphere, co-ordinate and 
independent." 1 Hence one of the essential requirements of 
the federative principle is that there be two orders of 
government, The f a c * that in Canada both levels of government 
operate on the same people is an illustration of the basic 
principle of federalism, i.e., the central and the provincial 
governments are co-ordinate. However, it is also necessary 
that each level of government be limited to its own sphere and, 
within that sphere, each should be independent of the other. 
This distinction necessitates that the field of public policy 
decision-making be divided between both units of government, 
neither of which can dictate the decisions of the other.

Because of three important exceptions to the above 
definition, various political scientists and lawyers have 
postulated that Canada's Constitution -- the British North 
America Act, 1867 -- is not federal in writ. ^

K.C. Wheare, Federal Government, third edition Oxford University Press, for the Royal Institute of Inter­national Affairs, London, 1953, p. 1 1 .
2 1bi d., pp. 19-22.



These exceptions are:
(1) The Federal Government has the power to disallow 

any Act passed by a provincial legislature, whether the 
Act deals specifically with subjects falling within the 
exclusive jurisdiction of the province or otherwise.^ The
use of this power, which is legally unlimited, has not been 
confined to instances where provincial legislation was 
ultra vires. It has also been used to nullify legislation 
of which the federal Parliament did not approve.^ As late 
1937 the disallowance power and the veto were used against 
legislation in the province of Alberta.* The power of dis­
allowance and veto are not dead, and though "the trend 
towards a narrower use of the power is likely to be sus­
tained,... it is impossible to say that a different policy 
would not be adopted in special circumstances."^

(2 ) The federal Parliament appoints the Lieutenant-

3 ...  ̂ . .anti so .Horth America Act, 1867 , section 90.
4 D.V. Smiley (ed.), The Rowe 11/Sirois Report/Book I, McClelland and Stewart Ltd., Toronto, 1967, pp. 202-204.
Reference Re Alberta Statutes, in the Supreme Court Canada [I93«J S.C.R. 100, L1938J 2 D.L.R. 81; Bill No. "An Act respecting Taxation of Banks", Bill No. 8 , "An Act to Amend and Consolidate the Credit of Alberta Regulations Act , and Bill No. 9, "An Act to ensure the Publication of Accurate News and Information".

5 Smiley, o£. c i t. , p. 204.



Governor, trie formal nead of the province. 6 Upon the 
instructions of the Federal Government the Lieutenant- 
GovtM-rior can withhold his assent from provincial bills and 
reserve them for consideration by the Par 1 iamen tary executive. 
Although by law the L i euterian t-Governor appoints the 
ministers of the province, by convention the system of 
cabinet government prevails in both levels of government, 
furthermore, as the Lieutenant-Governor must by convention 
appoint ministers to the provincial legislature from the 
party which commands the majority, it is the provincial 
legislature and the electorate that decide who will form the 
government. As a result the duties of the Lieutenant-Governor 
have become largely formal in nature. 7

(3) The Dominion makes appointments to all important 
judicial posts in the provinces. 8 There is no evidence to 
suggest that this power is not used with discretion, and the 
courts are not fi1 1 ed

59, 60.The British North America Act. 1867. section 58,

„ . Say we 11 , The, Office of Lieutenant-GovernorUniversity of Toronto Press, Toronto, 1 957T~0'."' Dawson--The Government of Canada, fourth edition, University'of ’ Toronto Press, Toronto, 1969, pp. 82, 84, 139, 432.
The British North America Act. 1867. section 96, 100.8
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with appointees who are opposed to provincial powers.
All three of the above powers are unitary in principle, 

and if they were employed as set ou'- originally in the B.fl.A. 
Act they would render the provincial governments subordinate 
to the federal Parliament and not co-ordinate with it. How­
ever, according to the Report of the Quebec Royal Commission
of Inquiry on Constitutional Problems, 1956 , though these

★three provisions constitute important exceptions to the
federal principle, they are exceptions to a general rule ond
they do not in any way permit the central government to
encroach on the powers exclusively allotted to the provinces. 
Although these unitary principles do not help to make Canada's
Constitution federal, in practice Canada has a federal govern-

9

Dawson, op. cit., pp. 424-439.
•k Other evidence of the unitary principle in the BritishNorth America Act, 1867:(T) The residual power -- those powers not specifi­cally allotted either to the provincial or fed­eral governments -- rests with the federal Parlia­ment (section 91).(b) In taxation the provinces are restricted to direct taxes (section 92, subsection 2) and in 1867 this field was originally empty.(c) The federal Parliament can declare any local work, "although wholly situate within the Province...to be for the general Advantage of Canada" and thus bring it under exclusive federal control (section 92, subsection 10(2)),
^̂  Report of the Quebec Royal Commission of Inquiry on Constitutional Problems, 1 956 , Quebec, Vo 1. II, 195/, pp. 151-171.



i'itMiL in which each level oi government is supreme within 
à defined and limited sphere. These spheres are defined, 
in the B.N.A. Act, by sections 91 to 9 5 , which set out the 
main lines of the division of power. This division spells 
out the limits of what can be done by mutual agreement, and 
to what extent the provincial and the federal governments 
can be permitted to differ and work out their own problems.

The preamble of section 91 gives the federal Parliament 
the power to legislate "...for the Peace, Order and Good 
Government of Canada, in relation to all Matters not coming 
within the Classes of Subjects by this Act assigned exclusively 
to the Legislature of the Provinces." This is the residual 
power giving the federal Parliament the powers not specific­
ally given to the provinces. Section 91 then proceeds to 
enumerate twenty-nine specific matters falling within the 
federal sphere. The enumeration contains such classes of 
subjects as defence, criminal law, naturalization and aliens, 
trade and commerce, fisheries, banking, currency and coinage, 
bills of exchange and legal tender, interest, weights and 
measures, bankruptcy and insolvency, patents and copyrights, 
postal service and certain other classes pertaining to the 
economy and its regulations. It is also here that the federal 
Parliament is given unlimited power of taxation.

Apart from section 91, section 132 gives the federal 
Parliament "...all power necessary or proper for performing
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t h *? Obligations of Can a da or of any Province* thereof, as
Part of the British limp ire, towards foreign Countries,
arising under I re a ties between the fmpire and such Foreign
Countries." Tinally, later amendments added to the list of
matters which the federal Parliament could legislate. They
include unemployment insurance, old age pension, and
the rigit to make limited amendments to the Constitution on

1 Tpurely federal matters.
The provinces received no broad or genetal grant of 

powers; rather, they were given the exclusive power in 
section 92 to make laws in relation to matters coming within 
sixteen enumerated classes of subjects. Since these will be 
dealt with extensively in Chapter III, only those of con­
siderable importance are listed below. These classes include 
administration of justice, municipal institutions, amendment 
of provincial constitutions except for the office of 
Lieutenant-Governor, and most important of all, "Property 
and Civil Rights in the Provinces". The power of direct 
taxation was also given to the provinces, although it was 
thought at the time of the inception of the Constitution 
that this power would never be necessary because of the 11 12 13

11 1940, 3 & 4 Geo. VI, c. 22.
1 2 1951, 14 & 15 Geo. VI, c. 32.
1 3 1949, 13 Geo. VI, c. 81.
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increasing revenue source from put) Me lands. finally, 
section 93 placed education under the exclusive control of 
the provinces, with specific provisions to protect: the 
Roman Catholic, and Protestant minorities.

By section 9B, the federal Parliament and the pro­
vinces were given concurrent powers over agriculture and 
immigration, with federal legislation being dominant if 
conflict arose.

Ihus one sees that the B.N. A. Act divides the powers 
between provincial and federal legislatures in such a way 
that the provinces have exclusive control over a list of 
enumerated subject matters and the federal Parliament has 
exclusive legislative control over the rest. Both legisla­
tures of the two levels of government are distinct from each 
other; and neither has the power to alter the Constitution 
as far as the distribution of powers is concerned. However, 
there is usually one very important aspect, to remember about 
a federalist country; that a clear-cut delineation of 
responsibilities between the two levels of government implies 
a financial independence of one level from the other. 
Appropriating to itself the power to spend moneys as it feels 
fit, the central government of a federal country can cause a 
shift in authority from the receiving to the granting juris­
diction, apart from the constitutional division of powers.
Though "...there are no explicit provisions in the British North
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Amer i ca Act  c o n f e r r i n g  upon Pa r 1 i amort t the a u t h o r i t y  to

a p p r o p r i a t e  moneys to be t r a n s f e r r e d  to p r o v i n c e s . . . " , * ^  the

Report of the Quebec Royal Commission of Inqu jrj on
Cons t i tutional Problems, 1 rJ bГ», attacked the f ede ra 1 Parliament

1 5for having such a spending power. This action on the part 
of the federal Government may have been prompted by inter­
preting section 91(1), which gives the f e d e r a 1 Parliament the 
power to legislate in respect to "The Public Debt and Property", 
as being an unlimited federal spending power. Whatever the 
interpretation, and there are many interpretations , one need 
only consider the Federal-Provincial Financial Arrangements^ 
to see that with the possible exception of British Columbia, 
Alberta and Ontario, the provinces are to a very great extent 
financially dependent rather than independent of the federal 
Parliament. The dependency and section 92(16} which gives the 
provinces jurisdiction over "Generally all matters of a * 1

U.V. Smiley, Conditional Fronts and CanadianFédéra 1i s m, Canadian Tax Foundation, Toronto, 1 963 , p. 18.
1 5 Report of the Quebec Royal Commission, op, ci t. ,

1 6 The Courts have never classified section 91(1), "The Public Debt and Property" clause as the Federal spending power. It can be argued that since there has been no challenge of the "power" in the Courts, then by convention it is a federal power. For more information see Federal-Provi ne i a 1 Grants and the Spending Power of Parliament. Queens PrTnter, Ottawa, 1969.
^  The National Finances, Canadian Tax Foundation,Toronto, T970", pp. 13 9-1 50.
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merely local or private nature in the Provinces", and sec­
tion 9 à ( 1 a ) , 1 P r op e r ty and Civil Il i q h t s in the; Province"
(both of which have proven to be in application very broad 
and indefinite) have given rise to most of the constitu­
tional controversies which have arisen since the inception 
of the British North Ameri ca Act, 1 8 6 /.

Given such a federal system and the fact that the 
Northwest Territories is financially dependent on the federal 
Parliament, where does the Northwest Territories fit into the 
larger federal system? This question can be best answered by 
first establishing the status of the Northwest Territories; 
tli at is, is it colonial, semi- provincial, or quasi-provincial? 
After the above is accomplished an analysis of the provincial- 
type responsibilities performed in the Northwest Territories 
will be attempted.



CHAP TC R II

I hr? purpose of this chapter is: (1 ) to establish the
status of the Northwest Territories in relation to that of 
the provinces, (2 ) to determine what has influenced the 
conferring of the status, and (3) to discuss the implica­
tions the status has had on certain asp-cts of the Northwest 
Territories Act, and in particular the Department of Indian 
Affairs and Northern Development which has been instrumental 
in the economic and political development of the Northwest 
Territories. After accomplishing the above it will be poss­
ible to visualize in a proper perspective the provincial- 
type responsibilities performed in the Northwest Territories 
by the Federal Government and those carried out by the 
Northwest Territories Government.

Determining the Status
The Report of the Advisory Commission on the Develop­

ment of Government in the Northwest Territories, 1 966 , 
designated the status of "semi-provineia 1" to the Northwest 
Territories.^ The designation was based on the distinction 
the Commission perceived between the constitution of the 
Northwest Territories and the constitution of the Yukon

The Report of the Advisory Commission on the Develop­ment of Governmentinthe Northwest Territories, 1966, Queen's Printer, Ottawa, 1966, p. 108,"
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Territory. The following major factors distinguished the 
Northwest Territories from being qu a s i - prov i nc 1 a I " , the 
status that the Commission conferred on the Yukon Territory.

(1) The Yukon legislative branch is entirely elected, 
whereas the Council of the Northwest Territories had in 
1964 four elected members and five appointed members.

(2) The seat of government in the Yukon is situated 
in Whitehorse, and that of the Northwest Territories was in 
Ottawa.

(3) The Yukon government has a public service of its 
own while the Northwest Territories, with the exception of 
those employed by the Liquor Board, did not.

(4) The administration of functions in the Yukon is 
performed according to departmental division, whereas in 
the Northwest Territories there were no such departments.

(5) The Commissioner of Yukon does not take part 
in council deliberations even though he sits in council.
The Commissioner of the Northwest Territories did take part 
in council deliberations.

(6 ) The Yukon has a Consolidated Revenue Fund of
its own, whereas the Northwest Territories funds were held 
in a separate reserve of the Consolidated Revenue Fund of 
Canada.

With the implementation of some of the Commission's 
recommendations, a majority of the above factors relegating 
the Northwest Territories to a "semi-provineia 1 " status 
were removed. Specifically the effectua1ization of the



following recommendations by the Commission were 
instrumental in changing the status.

12

(1) The "capital of the Northwest Territories should 
be located within the Territories".

(2) The "administrative functions should be transferred 
to the territorial civil service on a specified schedule as 
soon as possible".

(3) By virtue of point (2) departments should be 
established to carry out the administrative functions.

(4) The number of elected councillors was to be 
increased and the appointed numbers decreased.

In addition to the above, there are other recommenda­
tions which were implemented (e.g., the lowering of the
voting age to 19), and still others that were not (e.g.,

2the formation of a Department of Justice); however these 
are not as relevant to the discussion of status as the 
four mentioned above. Of the six factors that directed the 
Commission in their judgment, the only factors remaining are:
(1 ) the composition of the legislative branch lacks a full 
committment of elected officials (ten are elected and four 
are appointed), and (2) the Commissioner of the Northwest 
Territories takes part in council deliberations. Judging by 
the success of those recommendations that were implemented,

2 Ibid., pp. 140-214.



it can be postulated that in time with the effee tua 1ization 
of more of the recommendations the two remaining factors 
will disappear. The present removal of a majority of the 
factors noted by the Commission has caused the Northwest 
Territories to shift away from the "semi-provineia 1 " status.

Jn order to pinpoint the present status it is necessary 
to consider the extreme, i.e., what would be the political 
requirements of the Northwest Territories for provincial 
status. According to the Commission, full provincial status 
requires the federal government to relinquish its jurisdiction 
over the Northwest Territories for provincial purposes, 1 * and 
in the process to grant identical powers to the Territories 
as possessed by the provinces. 3 In addition, the introduction 
of party politics and the removal of the federal power of 
appointment, except as refers to the Lieutenant-Governor, 
would be conditions necessary for the attainment of provincial 
status. These conditions arc- presently absent, but the 
political development of the Territories is directed toward

The other extreme, if political development is viewed as a continuai, is what could‘be termed for the sake of better words, col onia 1-status". The paper is primarily
huîe£hnted 1П th? political requirements for provincehood У but those characteristics of colonial on Plate 1 . status are indicated

„f r„ The Report of the Advisory Commission on the Development of Government; in the Northwest Territory.— --- Ë-ÜEÜint
ibid., pp. 111-112. In particular those provincial ' ' responsibilities discussed in Chapter III of this paper.
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achieving the goal these conditions presuppose.
There is sufficient reason to state that the Northwest 

Territories in the past four years has moved loser to the 
"quasi-provincial" status of the Yukon Territory; in fact, 
it would not be presumptuous to say that the Northwest 
Territories is at the threshold level of that status.
Granted the Northwest Territories still has a status sub­
ordinate to that of a province, but its political develop­
ment reflects a gradual movement forward rather than remain­
ing stationary (see Plate 1).

The Northwest Territories Act
The most recent amendments of the Northwest Territories 

Act can be directly attributed to the implementation of the 
Advisory Commission's recommendations. These amendments 
are listed below i ri point form, and are of significant 
importance. The majority of them refer to the Council and 
reflect the need to consult Council vis-a-vis the Commissioner 
in Council rather than having the Commissioner or the Governor 
in Council act on his own initiative.

(1) The number of elected members in Council was increased to ten whereas the number of appointed members was decreased to four. Electoral dis­tricts are to be "named and described by the Commissioner in Council" (R.S., c. 331, s. 8 , s.s. 2 ).
(2) The Governor in Council can dissolve Council "after consultation with the Council where he deems such consultation to be practicable"(R.S., c. 331, s. 8 , s.s. 2).



PLATE I S T A T U S S P E C T R U M

p r o v i n c i a l 4 *  B C , AI .BfRTA , SASKATCHEWAN , MANITOBA , ONTARIO,  
QUEBEC , NOVA SCOTIA , NEW BRUNSWICK , PL I , MTL

QUASI - PROVINCIAL - - <P YUKON TERRI TORY

NWT 1971 * 1. L E G I S L A T I V E  CO U N C IL  L A C K S  F U L L  C O M M I T M E N T  0Г
e l e c t e d  o f f i c i a l s

2. C O M M I S S I O N E D  TAKES  РЛЯТ IN DEL I П E R A T I ON 5

SEMI- PROVINCIAL C :  N.WT. 1966
1. SEAT  OF G O V E R N M E N T  S I T U A T E D  OUT OF N.WT.

2. L E G I S L A T I V E  C O U N C IL  NOT E N T I R E L Y  C L C C T C D  

Î .  A B S E N C E  OF P U B L IC  S E R V I C E

A. A B S E N C E  OF D E P A R T M E N T S

3. C O M M I S S I O N E R  TA K ES  PART IN  D E L I B E R A T I O N S

6. A B S E N C E  OF SEPAR ATE  C O N S O L I O A T E O  R E V E N U E  FUND

COLONI AL  FORM - L  c'L] N W T
I. C O M P L E T E L Y  u n d e r  G E N E R A L  T U T E L A G E  OF F E D E R A L  

G O V E R N M E N T ,  r g  L A C K  OF U N IV E R S A L  S U F F E R A G E

THE G O V E R N M E N T  OF THE N W T  IS A C R E A T IO N  О Г  THE F E D E R A L  P A R L IA M E N T  
S E C U R E D  IN THC P R O V I S I O N S  OF THC tl N A ACT AS A R C  THE  P R O V I N C E S .

U DJECT  TO ITS  WILL  AND NOT

A  ft J A f t n v N Y  '7!
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(3) The Governor in Counci l  can reduce ‘.he ''um'.er 
of appointed members " at  such times and in such 
numbers as the Commiss ioner  in Counci l  may d e t e r ­
mine" ( R . S. , c . 33 1, s . « , s . s . 2. 1).

(4) The Commissioner in Counci l  can p r es c r i be  q u a l i ­
f i c a t i o n s  of e l ec t o r s  and candidates  (R Sc. 22 1 , s. 9). ...... .

(5) The Commissioner in Counci l  can p r es c r i be  s e s ­
s i ona l  i ndemni t i es ,  and expenses of committee 
members out of  the Northwest  T e r r i t o r i e s  Con­
s o l i da t ed  Revenue Fund ( R . S . ,  c. 331, s, 12).

(6 ) The legislative powers of the Commissioner in Council were vastly increased in the matter of justice. Prior to the amendment ihe Commissioner in Council could make ordinances in relation only to the "constitution, organization and maintenance of territorial counts of civil juris­diction and the procedure in such courts" exclud­ing the appointment of any judicial officer except coroners "or the constitution, organization and maintenance of courts of criminal jurisdictionor procedure in criminal matters..." (R.S.,c. 331, s. 13, s.s. i). The amendment substi­tuted the following for the above "(i) the administration of justice in the Territories, including^the constitution, maintenance and organization of territorial courts, both of civil and of criminal jurisdiction, and includ­ing procedure in civil matters in those courTs". * In addition, public and reformatory prisons have been put under the legislative powers of the Commis-.ioner in Council ( R . S . ,  c. 331, s 13 s. s . ( i ), ( j ) ).
The above amendments are significant because they 

reflect responsible political development, and with each 
such amendment the Territorial Government achieves a greater 
degree of political sophistication.

Department of Indian Affairs and Northern Development 
The effectualization of the Advisory Commission's 

recommendations has not altered significantly the duties,

* Emphasis my own.



powers and functions of the Minister of the I'. 1 . Л . N . I). ns
they are related to the Northwest lerritories. The 

*U.I.A.N.U. Act (previously the Department of Northern
Affairs and National Resources Act) gives the Minister
residual authority over natters under federal jurisdiction
relating to the Northwest Territories. These include
Indian and Eskimo affairs, resources and Territorial 

★ ★affairs, national parks, historical sites, and migratory 
birds (section 4). In addition to the above mentioned 
powers, the Minister is responsible for co-ordinating federal 
departments, branches and agencies in the Northwest Terri­
tories; "undertaking, promoting and recommending policin' 
and programs for the further economic and political develop­
ment of the Northwest Territories ", and "fostering... know­
ledge of the Canadian north and... dealing with conditions 
related to its further development" (section 5). All of 
these powers give the Minister wide responsibilities in the 
Northwest Territories which to a certain extent minimize 
the effect of the implementation of the Advisory Commis­
sion's recommendations and detract from the concept of 
responsible government. * ★

★ Much of the interest and authority of the Federal Government in the Northwest Territories is channeled throuqh this Act.
★ ★ The jurisdiction over Territorial affairs can be construed as an unlimited and indefinite power.



Prior to the implementation, the Department of Indian
Affairs and Northern Development compromised the largest
single federal personnel force in the Northwest Territories
and "in certain areas... [the Department's activities were]
...analogous to the responsibilities of a provincial 

4government". To note a few examples from Table 1, the 
Department was responsible for the administration of educa­
tion, social welfare, promotion of industrial development, 
and provision of engineering services for departmental use.
It also acted as a liaison between the Territorial Government 
and municipal government; and generally administrated pro­
vincial-type functions because of "a lack of a fully developed 
territorial administration". That is, the Government of 
the Northwest Territories was dependent on the D.I.A.N.D. 
staff to operate a public service and to perform activities 
related to Territorial legislation (See Graph 1 ). However, 
with the implementation of the Advisory Commission's 
recommendations the responsibility for the administration 
of the above areas was passed onto the Territorial Govern­
ment. But as will be seen in Chapter I I I ,  the Department 
of Indian Affairs and Northern Development and other federal 
departments still perform certain crucial provineia 1 - type 
responsibilities in the Northwest Territories, hence still 
maintaining a strong foothold in the affairs of the 
Territorial Government.

Ibic . , p . 27
Ibid., p. 28



t a b l e I P R O V IN C IA L -T Y P E  R E S P O N S IB IL IT IE S  CARR IED  OUT IN THE N.W.T. BY
........ .....- • THE - FEDERAL GOVERNMENT PRIOR THE' IMPLEMENTATION “OF THE - ....

A D V ISO R Y  COMMISS ION 'S  R ECO M M ENDAT IO NS*  .................................. .
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CHAPTER I I I

As illustrated in Chapter 1 the distribution of func­
tions between the federal and the provincial governments 
is an important constitutional process in a federalist 
society. The B.N.A. Act confers upon the federal and the 
provincial legislatures the exclusive power to make laws 
in relation to a particular class of subjects, and neither 
levels of government can override the other. However, 
there have been and still will be contentious issues aris­
ing from interpre tation of the division of powers which the 
two levels will not agree upon.

Though judicial interpretation will not be examined in 
great detail, it should be noted that when there are two 
levels of government, neither having jurisdiction over the 
other, they must agree on the means of reaching common object­
ives. Any differences that arise can be solved by judicial 
interpretation or, more recently, by compromise. Judicial 
interpretation was generally intra vires the provinces,* 
but the additional responsibilities thus acquired were not

•k For example, after World War I the federal Parlia­ment through judicial interpretation suffered a decrease in what was considered federal jurisdiction. The provinces gained additional power to legislate on such things as intra-provincial regulation of production, trade, and marketing; wages; hours of labour; unemployment insurance; workmen's compensation; industrial disputes; trade unions’ health; and insurance. See R.M. Dawson, The Government of Canada, fourth edition, University of Toronto Press,
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matched by added sources of provincial revenue. As a result 
of the lack of funds and the exercise of the federal spend­
ing power, referred to earlier, two thinqs were accomplished
(1 ) the provinces were provided with revenue vis-a-vis 
grants, and (2) the Federal Government established a "re­
distribution of the spheres of involvement of the two levels 
of government... without resort to the amending procedure 
or the courts of 1 aw".̂

Such problems as experienced by the provinces and 
the federal government cannot presently develop in the 
Northwest Territories because according to the B.N.A. Act 
the government of the Northwest Territories is a creation 
of the federal Parliament, subject to its will and not

osecured in the provisions of the Act as are the provinces. 
Thus, the Federal Government is supreme for it has the 
power to carry out in the Northwest Territories responsibi­
lities that are exclusively under provincial jurisdiction 
and, if it so desires, to delegate any of these responsi­
bilities to the Territorial Government. What then, speci­
fically, are the responsibilities of the provinces, and 
which of these are carried out in the Northwest Territories 
by the Federal Government?

D.V. Smiley, Conditional Grants and Canadian Federalism, op. c i t. , p. 21П
2 The British North America Act, 34 Victoria, Chapter 28, an Act respecting the establishment of Provinces in the Dominion of Canada, June 29, 1871.



Provincial Powers
The provinces of Canada have the power to legislate 

with respect to the following enumerated matters.
(1) "The Amendment from time to time, notwithstand­ing anything in this Act, of the Constitution 

of the Province, except as regards the Office of Lieutenant-Governor.
(2) "Direct Taxation within the Province in order to the raising of a Revenue for Provincial Purposes,
(3) "The borrowing of Money on the sole Credit of the Province.
(A) "The Establishment and Tenure of Provincial Offices and the Appointment and Payment of Provincial Officers.
(5) "The Management and sale of the Public Lands belonging to the Province and the Timber and Wood thereon.
(6 ) "The Establishment, Maintenance, and Management of Public and Reformatory Prisons in and for the Province.
(7) "The Establishment, Maintenance, and Management of Hospital, Asylum, Charities, and Eleemasynary Institutions in and for the Province other than Marine Hospitals.
(8 ) "Municipal Institutions in the Province.
(9) "Shop, Saloon, Tavern, Auctioneer, and Other 

Licenses in order to the raising of a Revenue for Provincial, Local, or municipal Purposes. 10
(10) "Local Works and Undertakings other than such as are of the following classes: (a) Lines ofSteam or other Ships, Railways, Canals, Tele­graphs, and other Works and Unde;*takings connect­ing the Province with any other or others of the Provinces, or extending beyond the Limits of the Province: (b) Lines of Steam Ships between the Province and any British or Foreign Country; (c) Such Works as, although wholly situate within the Province, are before or after their Execution declared by the Parliament of Canada to be for the general Advantage of Canada or for the Advant­age of Two or more of the Provinces.
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( П )  "The Incorporation o r Companies with Provincial Objects .
(12) "The Solemnization c i Marriage in the Province.
(13) "Property and Civil Rights in the Province.
(14) "The Administration of Justice in the Province, including the Constitution, Maintenance, and Organization of Provincial Courts, both of Civil and of Criminal Jurisdiction, and including Procedure in Civil Matters in those Courts.
(15) "The Imposition of Punishment by Fine, Penalty, 

or Imprisonment for enforcing any Law of the Province made in relation to any Matter coming within any of the Classes of Subjects enumerated in this Section.
(16) "Generally all Matters of a merely local or private Nature in the Province."3
In the separate section 93 education is firmly placed 

under the exclusive control of the provinces. The provinces 
can legislate in education "subject and according to the 
following Provisions:

(1) Nothing in any such Law shall prejudically affect any Right or Privilege with respect to Denomina­tional Schools which any Class of Persons haveby Law in the Province at the Union:
(2 ) All the Powers, Privileges, and Duties at the Union by Law confined and imposed in Upper Canada on the Separate Schools and School Trustees of the Queen's Roman Catholic Subjects shall be and the same are hereby extended to the Dissentient Schools of the Queen's Protestant and Roman Catholic Subjects in Quebec:
(3) Where in any Province a System of Separate or Dissentient Schools exists by Law at the Union or is thereafter established by the Legislature of the Province, an Appeal shall lie to the Governor General in Council from any Act or De­cision of any Protestant or Roman Catholic Minority of the Queen's Subjects in relation to Education :

3 The B.N.A. Act, 1867. section 92.
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(4) In case any such Provincial Law as from time to time seems to the Governor General in Council requisite for the due Execution of the Provis­ions oft his Section is not made, or in case any Decision of the Governor Genera] in Council on any Appeal under this Section is not duly executed by the proper Provincial Authority in that Behalf, then and in every such case, and as 
far only as the Circumstances of each Case require, the Parliament of Canada may make remedial Laws for the due Execution of the Provisions of this Section and of any Decision of the Governor General in Council under this Section."

Section 95 allows both levels of government to legis­
late in relation to agriculture and immigration, but in 
areas of conflict of legislation federal law takes precedence. 
An amendment to the B.N.A. Act in 1951 added Section 94A 
which gives concurrent jurisdiction over old age pensions.
The precedence of section 95 may be reversed because section 
94A specifies that no law of the Federal Government "... 
shall affect the operation of any law present or future of 
a provincial legislature in relation to any such matter".

The intentions of the Fathers of Confederation at 
the inception of the B.N.A. Act was to propose a strong 
central government with such ample financial powers as 
unrestricted taxing powers and exclusive use of other import­
ant revenue sources. These powers were to enable the 
Dominion to finance activities of the Government which were 
during the late 1800's high expenditure public goods (e.g., 
defense). Those activities not national, and inexpensive 
the federal Parliament allotted to the provinces. However, 
most legislation in the present time "which is not of a type
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actually contemplated and expressly provided for by the ..." 
Fathers has involved activities which must be financed by 
the provinces. These include such service-providing activi­
ties as health, welfare, road-building, resource development, 
and education which are local in nature and highly expensive 
to maintain.

The Federal Government has exclusive control over a 
number of expense incurring provincial-type responsibilities 
in the Northwest Territories, though at a certain political 
cost to the Government of the Northwest Territories. It is 
these and other responsibilities and their implications that 
the paper discusses below.

Provincial-Type Responsibilities Carried Out by the Federal Government (Directly)
(1) The Amendment of the Northwest Territories Act

There is no provision in the constitution of the 
Northwest Territories allowing the Territorial Government 
to amend its own constitution. The changing of certain 
sections, or any amendments so desired lies within the power 
of the federal Parliament rather than in the exclusive 
control of the Northwest Territories Council. The federal 
Parliament has the power to do with the Northwest Terri­
tories Act what the provincial governments can do with their 
own constitutions. The absence of such a Territorial power

D.V. Smiley ( ed. ), The Rowe 11/Si rois Report/Book 1, 
op. ci t. , p. 192.
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i m p l i e s  t h a t  the Federa l  Government  can d e f i n e  the powers ,  

i mmun i t i e s  and p r i v i l e g e s  of  the Nor r r i t o r i e s ,  a

power whi ch the p r o v i nc e s  have . 5

(2)  D i r e c t  T a x a t i on  W i t h i n  the T e r r i t o r i e s

A c c o r d i ng  to the Nor t hwes t  T e r r i t o r i e s  A c t ,  s e c t i o n  

13, s u b s e c t i o n  (a)  the Nor t hwes t  T e r r i t o r i e s  has the l e g i s ­

l a t i v e  power to make o r d i nance s  i n r e l a t i o n  to d i r e c t  t a x a ­

t i o n .  The 1 962-67 f e d e r a 1- p r o v i n e ia 1 f i s c a l  a r rangements  

p r ov i ded  f o r  the payment  o f  f e d e r a l  f unds  to make up the 

d i f f e r e n c e  between the revenue and e x p e n d i t u r e  o f  the 

Nor t hwes t  T e r r i t o r i e s ,  and the payment  o f  an amount  s u f f i ­

c i e n t  to a m o r t i z e  t h e i r  dead w e i gh t  i n d e b t e d n e s s .  In r e t u r n  

the Nor t hwes t  T e r r i t o r i e s  agreed to r e f r a i n  f r om impos ing 

pe r sona l  and c o r p o r a t e  income t axes and success i on  d u t i e s .  

Th i s  a r r angement  was extended to March 31 , 1 9 6 9 , 6 and e x i s t s  

i n  the p r es e n t  t i me .

( 3 )  The Bor r owi ng  o f  Money

Se c t i on  24(1) o f  the Nor t hwes t  T e r r i t o r i e s  Ac t  g i ves  

t he Commiss i oner  in Counc i l  the l e g i s l a t i v e  power o f  making 

o r d i na n c e s  " f o r  the bo r r o w i ng  o f  m o n e y . . .  on b e h a l f  o f  the

F i e l d i n g  v. Thomas [ 1896 ]  A.C.  600.

Repor t  on the Nor t hwes t  T e r r i t o r i e s .  1967,  I n t e r ­
d e p a r t m e n t a l Co m m i  t t e e  on F e d e r a l - T e r r i t o r i a l  F i n a n c i a l  
R e l a t i o n s ,  Ot t awa,  1967,  pp. 37- 48 .
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T e r r i t o r i e s " ,  as s e c t i o n  92,  s u b s e c t i on  3 o f  the B. N . A . Act  

g i ve s  an i d e n t i c a l  power to the p r o v i n c e s .  However ,  s e c t i o n  

24{2 ) ot  the Nor t hwes t  T e r r i t o r i e s  Ac t  s t a t e s  t h a t  "no money 

s h a l l  be b o r r o w e d . . .  w i t h o u t  the appr ova l  o f  the Governor  

i n  C o u n c i l " ,  thus e f f e c t i v e l y  b i n d i n g  the T e r r i t o r i a l  

b o r r o w i ng  power to f e d e r a l  a u t h o r i t y .  The p r o v i n c i a l  power 

t o  bor r ow i s  not  r e s t r i c t e d  by the Governor  i n  C o u n c i l ;  the 

power i s  e x c l u s i v e l y  p r o v i n c i a l .

There are t h r e e  p o s s i b l e  reasons f o r  t he  r e s t r i c t i o n  

o f  the T e r r i t o r i a l  bo r r ow i ng  powers.  An argument  can be 

made t h a t  the T e r r i t o r i e s  have no b a s i c  need to bo r r ow money 

( o r  f o r  t h a t  m a t t e r  t o  impose a s u r t a x ) ,  s i nc e  t he  Federa l  

Government  i s  the ma j or  s u p p l i e r  o f  f unds  to  the No r t h we s t  

T e r r i t o r i e s .  For example,  t he  1970-71 e s t i m a t e s  o f  t he 

Depar tment  o f  I nd i an  A f f a i r s  and No r t he r n  Development  c a l l e d  

f o r  a g r an t  o f  $15.7 m i l l i o n  f o r  the p l a n n i n g  o f  c o n s t i t u ­

t i o n a l  deve lopment  and t r a n s f e r  o f  c e r t a i n  s e r v i c e s  i n d i ­

ca ted  in Chapter  IV f rom the Federal  to the T e r r i t o r i a l  

Government .  In a d d i t i o n ,  t he e s t i ma t e  con t a i ne d  c o n t r i b u ­

t i o n s  and l oans to the Nor t hwes t  T e r r i t o r i e s  f o r  h o s p i t a l  

care  o f  I n d i an s  and Eskimos,  s u b s i d i e s  f o r  hous i ng  and 

deve lopment  o f  campgrounds.  There was a l so  a payment  c a l l ­

i ng  f o r  $28.8 m i l l i o n  in accordance w i t h  agreements  s i gned  

by the T e r r i t o r i e s  which s t i p u l a t e s  t h a t  t hey  w i l l  no t  

impose income t ax  o r  success i on  d u t i e s .  A l so  p r ov i de d  i s  a 

l oan o f  $10.2 m i l l i o n  to the Nor t hwes t  T e r r i t o r i e s  f o r
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c a p i t a l  e x p e n d i t u r e s . 7 Of the t ypes o f  a l l o c a t i o n  men­

t i o n e d ,  t he e q u a l i z a t i o n  payment i s  absen t .  The I n t e r ­

de p a r t m e n t a l  Commi t tee on F e d e r a l - T e r r i t o r i a l  F i n a n e i a 1 

R e l a t i o n s ,  Repor t  on the Nor t hwes t  T e r r i t o r i e s .  1967. s t a t e s  

t h a t  a f t e r  the exami na t i on  o f  the i m p l i c a t i o n s  o f  the 

f e d e r a l  e q u a l i z a t i o n  payments to the No r t hwes t  T e r r i t o r i e s ,  

i t  has conc l uded  t h a t  t he r e  would be no advantage i n  the 

a l t e r n a t i v e  form of  s u b s i d y . . .  because i t  would be i n s u f f i - 

c i e n t  . Apa r t  f rom the i n s u f f i c i e n c y  argument ,  the p r i m a r y  

reason f o r  not  g r a n t i n g  e q u a l i z a t i o n  payments i s t h a t  the 

p r o v i s i o n  o f  the payment would n e c e s s i t a t e  c o n f e r r i n g  p r o ­

v i n c i a l  s t a t u s  upon the T e r r i t o r i e s ,  an i m p l i c a t i o n  the 

Commi t tee s t u d i o u s l y  avo i ds  m e n t i o n i n g .

The second reason f o r  the r e s t r i c t i o n  m i gh t  ve r y  w e l l  

be the f a c t  t h a t  the T e r r i t o r i a l  revenue sources f rom 

t a x a t i o n  ( e . g . ,  g a s o l i n e  t a x ) ,  l i c e n s i n g  and l i q u o r  p r o f i t  

produce a smal l  p o r t i o n  o f  the t o t a l  revenue r equ i r emen t  

and the subsequent  i n t e r e s t  r a t e s  i n c u r r e d  by bo r r ow i ng  on

The N a t i on a l  F i n a n c e s , o p . c j  t . .  pp.  1 52-  1 53 .
*

Emphasis my own.
g

Rep_o_rt on the Nor t hwes t  T e r r i t o r i e s .  1 967 . од. çj_t
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F i n a l l y ,  the No r t hwes t  T e r r i t o r i e s  has "no s o l e  

c r e d i t "  a v a i l a b l e  to bor row funds s i nc e  i t s  ne c e s s a r y  c o l l a ­

t e r a l ,  n a t u r a l  r e s o u r c e s ,  i s  under  the c o n t r o l  of  the 

Federa l  Government .

(4)  A t t o r n e y  General  and Law En f or cement

( a ) A t t o r n e y  General

The p r o v i n c i a l  a t t o r n e y  gene r a l  i s  a p po i n t ed  by the 

l eader  o f  the p o l i t i c a l  p a r t y  i n  power ,  he has the powers 

s p e c i f i c a l l y  a l l o t t e d  to him by p r o v i n c i a l  s t a t u t e s  commen­

su r a b l e  to s e c t i o n  92( 14)  o f  the B r i t i s h  Nor t h  Amer i ca A c t .

In the Nor t hwes t  T e r r i t o r i e s  t he r e  i s  no such o f f i c e  as the 

A t t o r n e y  General  o f  t he  Nor t hwes t  T e r r i t o r i e s .  The a p p o i n t -  

ment i n  i t s e l f  i s  a p r o v i n c i a l  r e s p o n s i b i l i t y ,  a r e s p o n s i b i ­

l i t y  t h a t  the No r t h we s t  T e r r i t o r i e s  does not  have.

A p a r t  f rom s e c t i o n  13 ( i ) ( j )  o f  t he  No r t hwes t  T e r r ­

i t o r i e s  A c t , and those r e s p o n s i b i l i t i e s  c a r r i e d  out  by t he 

T e r r i t o r i a l  Depar tment  o f  Lega l  Se r v i ces  whi ch i n c l u d e  l e g a l  

adv i ce  a t  the p o l i c y  and a d m i n i s t r a t i o n  l e v e l ,  l e g i s l a t i o n  

and d o c u m e n t a t i on ,  l e g a l  a i d ,  l and t i t l e s ,  and the a d m i n i s ­

t r a t i o n  o f  j u s t i c e  no t  the r e s p o n s i b i l i t y  o f  t h e  Depar tment
g

of  J u s t i c e ;  the M i n i s t e r  o f  J u s t i c e  has powers ,  d u t i e s

9
The Annual  Repor t  o f  the Commiss i oner  o f  the 

Nor t hwes t  T e r r i t o r i e s  , 1 970 , Depar tment  o f  inTrTrmat. 'Tnn, 
Y e l l o w k n i f e , 1970 , p. 64.
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and f u n c t i o n s  commensurable t o  t hose p r ov i de d  by p r o v i n c i a l  

s t a t u t e s  to the p r o v i n c i a l  a t t o r n e y  g e n e r a l s .  Thus,  even 

though the Depar tment  o f  l e g a l  Se r v i ce s  m a i n t a i n s  a l i a i s o n  

w i t h  t he  Federal  Depar tment  o f  J u s t i c e ,  i t  is p o s s i b l e  f o r  

the M i n i s t e r  of  J u s t i c e  t o  make d e c i s i o n s  of  j u s t i c e  whi ch 

may a f f e c t  T e r r i t o r i a l  p o l i c y .

Th i s  a c t i o n  is s t r e n g t h e n e d  by the f a c t  t h a t  the 

M i n i s t e r  o f  J u s t i c e ,  as A t t o r n e y  General  o f  Canada,  can 

a d j u d i c a t e  on a l l  ma t t e r s  o f  law wh i ch  r e l a t e  to the m a t t e r s  

w i t h i n  the c l a s s e s  of  s u b j e c t s  ass i gned by s e c t i o n  91 to 

t he  P a r l i a m e n t  o f  Canada. For  example ,  he has the power to 

c u r t a i l  o r  w i t h d r a w  j u r i s d i c t i o n  o f  p r o v i n c i a l  c o u r t s  (and 

f o r  t h a t  m a t t e r  T e r r i t o r i a l  c o u r t s )  i n  r e s p e c t  to m a t t e r s  

w i t h i n  f e d e r a l  competency . 10

( b ) Law Enforcement

Government  A c t i v i t i e s  i n  the N o r t h .  1969. s t a t e s

"The bas i c  r e s p o n s i b i l i t y  o f  the Royal  Canadian 
Mounted P o l i c e  i n  t h e . . .  No r t hwes t  T e r r i t o r i e s  i s  
the p r e s e r v a t i o n  o f  peace and the ma i n tenance o f  
law and o r d e r .  The Force i s  the o n l y  law e n f o r c e ­
ment  agency in t he  Nor t h  and i s  r e s p o n s i b l e  f o r  the 
en fo r cemen t  o f  a l l  Feder a l  S t a t u t e s  (and)  T e r r i t o r i a l  
1aws. . . .  1 '

. .  V a l i n  y. L a n g l o i s  Г18791 3 S . C . R . ,  1 ; Nanaimo 
Communi ty Ho t e l  v.  Board o f  Referees  П9 4 5 1  3 D I P  
D 9 4 5 J  2 W.W.R., 145 .----------------------- ”  ”  ’

. Government  A c t i v i t i e s  i n  the N o r t h .  1969 . A d v i s o r y  
Commi t tee on No r t he r n  Deve l opment ,  I n f o r m a t i o n  Canada,  
Ot t awa ,  1970,  p. 324.
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As in some p r o v i n c e s ,  f o r  example ,  A l b e r t a  and 

Saskatchewan,  the RCMP p r o v i d e  p r o v i n e ia 1 - t ype  p o l i c e  

s e r v i c e s  i n  t he Nor t hwes t  T e r r i t o r i e s .  Law e n f o r cemen t  i s  

a p r o v i n c i a l - t ype r e s p o n s i b i l i t y  g i ven  to the Nor t hwes t  

T e r r i t o r i e s  by s e c t i o n  1 3 ( y ) ,  however  as w i t h  some p r o v i n c e s ,  

law en f o r cemen t  in t he  No r t hwes t  T e r r i t o r i e s  has been con­

t r a c t e d  to the Royal  Canadian Mounted P o l i c e .  The T e r r i ­

t o r i a l  Government  commenced on A p r i l  1, 1967,  to r e i mb u r s e  

the RCMP f o r  "42% o f  the c o s t s  i n c u r r e d  by the Force i n  

p e r f o r m i n g  p r o v i n e i a 1 - t ype s e r v i c e s . . .  w i t h  a f u r t h e r

e s c a l a t i o n  of  one p e r c en t  per  annum t h e r e a f t e r ,  up to a 
l ?maxi  mum o f  50%" .

What i s  o f  i n t e r e s t  h e r e ,  i s  no t  n e c e s s a r i l y  the 

pe r cen t ag e  c o s t  shared by the T e r r i t o r i a l  Government ,  bu t  

r a t h e r  t h a t  RCMP s t a t i s t i c s  s i nce  1962 i n d i c a t e  " t h a t  more 

than 80% o f  t h e i r  t o t a l  man hours in the Nor t hwes t  T e r r i ­

t o r i e s  have been spent  on p r o v i n e i a 1 -  t ype  d u t i e s  and not  

Federal  r e s p o n s i b i l i t i e s " . 13 Bea r i ng  t h i s  f a c t  i n  mind 

p l us  the f a c t s  t h a t ;  (1)  t he  RCMP i s  " r e s p o n s i b l e  f o r  the 

en f o r cemen t  of a l l  Federa l  S t a t u t e s ,  [ a n d ]  T e r r i t o r i a l  

l a w s " ,  and (2)  the l e g a l  head o f  the Force i s  the M i n i s t e r  

of  J u s t i c e ,  i t  becomes more e v i d e n t  how the A t t o r n e y  General

Repor t  on t he  No r t hwes t  T e r r i t o r i e s .  1 967 . op . c j  t . ,

13 I b i d . , p. 27.
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of  Canada may a f f e c t  T e r r i t o r i a l  p o l i c y .

( 5 } Na t u r a  1 Resources

The Depar tment  of  I n d i an  A f f a i r s  and N o r t h e r n  Dev e l op ­

ment i s  " r e s p o n s i b l e  f o r  the e f f e c t i v e  management o f  o i l  

and gas,  m i n i n g ,  w a t e r ,  f o r e s t s ,  and l and r e s o u r c e s . . .  o f  

the No r t h we s t  T e r r i  t o r i e s " . 14 The deve l opment  o f  n a t u r a l  

r esou r ces  w i t h i n  a p r o v i n c e  i s an e x c l u s i v e  p r o v i n c i a l  

r e s p o n s i b i l i t y  and i t  gener a t es  the g r e a t e s t  s i n g l e  p r o v i n c i a l  

source o f  r evenue .  Si nce t he  Fede r a l  Government  has e f f e c t i v e  

c o n t r o l  in the No r t hwes t  T e r r i t o r i e s  over  t h i s  r e s p o n s i b i -  

l i t y  i t  a l s o  has the p r o v i n e ia 1 -  t ype r e s p o n s i b i l i t y  f o r  the 

management and t he  deve l opment  o f  t he  economy of  the 

Nor t hwes t  T e r r i t o r i e s  whi ch i s  d i r e c t l y  dependent  upon 

the e x p l o i t a t i o n  of  i t s  n a t u r a l  r e s o u r c e s .  I n  a d d i t i o n  

to the economic o r  growth  i m p l i c a t i o n ,  owner sh i p  o f  the 

n a t u r a l  r esou r ces  by the Federal  Government  gen e r a t e s  o t h e r  

e x t e r n a l i t i e s ,  noted be l ow,  wh i ch  impinge on what  are 

p r o v i n c i a l - t y p e  r e s p o n s i b i l i t i e s .

Since the Feder a l  Government  has p r o p e r t y  r i g h t s  o f

14 Annual  R e p o r t .  1 9 68 - 69 . 
A f f a i r s  a rul N o r t h e r n  De ve 1 op men' t , 
1970,  p. 53.

Depar tment  o f  I n d i an  
Queen's P r i n t e r ,  O t t awa ,
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★
t hose lands and wa t e r s  where n a t u r a l  r e s o u r c e s  a re  l o c a t e d  

i t  can make r e g u l a t i o n s  r e s p e c t i n g  the use,  management and 

c o n s e r v a t i o n  o f  the s u r f a c e  o f  those l ands and w a t e r s .

The T e r r i  t o r i  a 1 Lands Ac t  se t s  ou t  i n  s e c t i o n s  7 ( 3 ) ,

8 , 13,  14 and 16 the s a l e ,  l e a s e ,  use and t r e s p a s s i n g  

r e g u l a t i o n s  o f  the l ands .  L i c ens e  revenues o b t a i n e d  f rom 

fees f o r  the i n s p e c t i o n  and r e g u l a t i o n  o f  n a t u r a l  r esou r ces  

( o t h e r  than game) go to the Federa l  Government .  Recent  

amendments to the T e r r i t o r i a l  Lands Ac t  have g i ven  the 

Governor  i n Counc i l  a u t h o r i t y  t o  make r e g u l a t i o n s  r e s p e c t i n g  

the use and c o n s e r v a t i o n  o f  the s u r f a c e  o f  t he  t e r r i t o r i a l  

l ands managed by t he D . I . A . N . D .  The Land Use R e g u l a t i o n s  

are des i gned to  assure the e l i m i n a t i o n  o r  m i n i m i z a t i o n  o f  

e c o l o g i c a l  d i s t u r b a n c e s  i n  t he  No r t h we s t  T e r r i t o r i e s .  The 

r e g u l a t i o n s  p r ov i de  f o r  l and management zones to be e s t a b ­

l i s h e d  w i t h i n  the s p e c i f i c  g u i d e l i n e s  s e t  f o r t h  to r e g u l a t e  

r esou r ce  e x p l o r a t i o n  a c t i v i t i e s  i n  each zone.  Companies,

*
I t  should be p o i n t e d  ou t  t h a t  the a d m i n i s t r a t i o n  and 

c o n t r o l  o f  a l l  vacant.  Crown owned l o t s  i n t he  m u n i c i p a l i t i e s ,  
t o w n s i t e s  and s e t t l e m e n t s  was t r a n s f e r r e d  t o  the T e r r i t o r i a l  
Government .  As a r e s u l t  o f  t h i s  t r a n s f e r  t he  T e r r i t o r i e s  
have some "autonomy i n  the d i s p o s a l  o f  t he most  a c t i v e  p o r t i o n * *  
o f  the l a n d ' s  s u r f a c e " . 15 But  the " a c t i v e  p o r t i o n "  p r i m a r i l y  
i n c l u d e s  i n d u s t r i a l  deve lopment  and exc l udes  economic a c t i v i t y  
and the g r e a t e r  p o r t i o n  o f  t he  l and mass o f  t he  No r t h we s t  
T e r r i t o r i e s w h i c h  c o n t a i n  t he  r esou r ce  a r eas .  S i g n i f i c a n t l y  
the r e g u l a t i o n s  in t he  Commi ss i one r ' s  Land Or d i nance  covers  
the s u r f a c e  r i g h t s  bu t  t he  m i ne r a l  r i g h t s  r emain  under  
f e d e r a l  j u r i s d i c t i o n .

* *
Emphasis my own.

15 The Annual  Repor t  o f  the Commiss i oner  o f  the 
Nor t hwes t  T e r r i t o r i e s .  1 9 6 7 - 68 , Y e l l o w k n i f e .  1968.  p. 64.
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i n d i v i d u a l s ,  e t c . ,  c a r r y i n g  out  o p e r a t i o n s  in a l and 

management zone are r e q u i r e d  to o b t a i n  a p e r m i t  p r i o r  to 

commencing o p e r a t i o n s .  The p e r m i t s  se t  c o n d i t i o n s  on l and 

use o p e r a t i o n s ,  such as v e h i c l e s ,  e x p l o s i v e s ,  e t c .  These 

r e g u l a t i o n s  were des i gned  i n  c l os e  c o 11a b o r a t i o n  w i t h  the 

Ter r  t o r i a 1 Government ,  bu t  the a u t h o r i t y  over  the r e g u l a ­

t i o n s  i s  ves ted  in the Federa l  Government .  A l l  t hose 

r e g u l a t i o n s  s t i p u l a t e d  deal  w i t h  a c t i v i t i e s  t h a t  come under  

p r o v i n c i a l  j u r i s d i c t i o n  and,  as i n  A l b e r t a ,  are d e a l t  w i t h  

by a p r o v i n c i a l  depa r t men t  o f  e n v i r o n m e n t .  The r e g u l a t i o n s  

are a method,  a s i de  f r om p r o t e c t i n g  the e n v i r o n m e n t ,  o f  

c o n t r o l l i n g  r esou r ce  e x p l o i t a t i o n  i n  the No r t hwes t  T e r r i ­

t o r i e s ,  a p r o v i n c i a l - t y p e  o f  r e s p o n s i b i l i t y .  For  example ,  

f o r e s t  management ,  as w e l l  as m i ne r a l  e x p l o i t a t i o n ,  i s  a 

p r o v i n c i a l  r e s p o n s i b i 1 i t y , b u t  i n  the Nor t hwes t  T e r r i t o r i e s  

management o f  the f o r e s t s  by the p r o v i s i o n s  in the T e r r i -

A.9£. i a,l  k a.,n^ s Act  p l us  Land Use R e g u l a t i o n s  i s  under  Feder a l  

j u r i s d i c t i o n .  In t he  r e s t  o f  Canada,  t he f e d e r a l  F o r e s t r y  

Depar tment  has o n l y  c o n c e n t r a t e d  on b a s i c  and a p p l i e d  

r e s e a r c h  in c o - o p e r a t i o n  w i t h  p r o v i n c i a l  a u t h o r i t i e s , *

Though B i l l  C-187,  t he No r t h e r n  I n l a n d  Waters A r t  

enac ted  26 June 1970,  p r o v i d e s  f o r  an " e q u i t a b l e  d i s p o s i t i o n  

o f  the r i g h t s  to use n o r t h e r n  wa t e r  r es o u r c e s  and h o l ds  t hose

*
O n t a r i o  and B r i t i s h  Columbia 

f o r e s t  r esea r ch  s e r v i c e s . c a r r y  on t h e i r  own
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who use i t  r e s p o n s i b l e  f o r  the r e s t o r a t i o n  o f  wa t e r  

q u a l i t y  to se t  s t a n d a r d s ,  i t  p l aces  under  Feder a l  j u r i s ­

d i c t i o n  the d e t e r m i n a t i o n  o f  who uses the w a t e r  and how i t  

i s  used.  A l l  i n l a n d  wa t e r s  are the p r o p e r t y  o f  the Federa l  

Government ,  r a t h e r  than the p r o p e r t y  o f  the T e r r i t o r i a l  

Government .  Hence i t  can be argued t h a t  t he  Federa l  Govern­

ment has e f f e c t i v e  c o n t r o l  ove r  the hydro  p o t e n t i a l s  o f  t he
★

r i v e r s  w i t h i n  the T e r r i t o r i e s .

P r e s e n t l y  N . C . P . C . ,  a Crown C o r p o r a t i o n  has the p r o ­

v i n c i a l - t y p e  r e s p o n s i b i l i t y  f o r  the p r o v i s i o n s  o f  the h y d r o ­

e l e c t r i c  power i n  the Nor t hwes t  T e r r i t o r i e s ,  w i t h  the 

e x c e p t i o n  o f  a few s e t t l e m e n t s .  The N o r t h e r n  Canada Power 

Commission was c r ea t e d  i n  1948 (as the No r t hwes t  T e r r i t o r i e s  

Power Commiss ion)  f o r  the purpose o f  p r o v i d i n g  e l e c t r i c  

power on a s e l f - s u s t a i n i n g  ba s i s  t o  mines and o t h e r  areas 

i n  the Nor t hwes t  T e r r i t o r i e s .  Si nce t he t ime o f  i t s  i n c e p t i o n ,  

the Power Commiss i on ' s  h y d r o - e l e c t r i c  power deve lopments  have 

become n e a r l y  a l l  encompass ing.  I t  has power g e n e r a t i n g  

f a c i l i t i e s  on the Snare R i v e r ,  d i e s e l  e l e c t r i c  p l a n t s  a t  

o t h e r  l o c a t i o n s ,  power and c e n t r a l  h e a t i n g  p l a n t s  and wa t e r  

and sewerage s e r v i c e s  a t  I n u v i k  and F r o b i s h e r  Bay.  Ma j o r  

c a p i t a l  p r o j e c t s  expec ted  to  s t a r t  i n  1970-71 i n c l u d e :  the

A k l a v i k  Power P r o j e c t ,  the A r c t i c  Red R i ve r  Power P r o j e c t ,

*
The Federa l  Government  i s  r e s p o n s i b l e  f o r  the 

a d m i n i s t r a t i o n  o f  t he  Dominion Water  Power Ac t  and 
Regu1 a t i  on s .
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the Coppermine Hydro Power P r o j e c t ,  the Fo r t  R e s o l u t i o n  

T r ansmi ss i on  L i ne  P r o j e c t ,  the I n u v i k  Expans ion P r o j e c t ,  

and the F r o b i s h e r  Bay Expans ion P r o j e c t .  The spend ing 

power of  the Federa l  Government  i s  a p r edomi nan t  f a c t o r  i n 

d e t e r m i n i n g  h y d r o - e l e c t r i c  power deve1opment i n  the 

T e r r i  t o r i e s .

L i censes  s e t t i n g  ou t  c o n d i t i o n s  f o r  wa t e r  q u a l i t y  con­

t r o l  are i ssued by the t e r r i t o r i a l  wa t e r  boards composed 

o f  f e d e r a l  wa t e r  c o n s e r v a t i o n  o f f i c i a l s  and o f f i c i a l s  o f  the 

T e r r i t o r i a l  Government .  The T e r r i t o r i a l  Government  thus 

has an i n d i r e c t ,  bu t  mi no r  and i n e f f e c t i v e  say i n  m a t t e r s  

d e a l i n g  w i t h  wa t e r  q u a l i t y  and perhaps h y d r o - e l e c t r i c  power .  

Wi th the e x c e p t i o n  o f  i n t e r p r o v i n c i a l  t r a d e  and commerce,  

g e n e r a l l y  agreements en t e r e d  i n t o ,  by and between p r o v i n c e s  

are p r o v i n c i a l  m a t t e r s .  Under B i l l  C-187 agreements may 

be en t e r ed  i n t o  w i t h  t he p r ov i nc e s  f o r  t he  management o f  

r i v e r  bas i ns  t h a t  c ross  the 60th  p a r a l l e l ,  b u t  such a g r ee ­

ments are no t  made by the T e r r i t o r i a l  Government  and the 

p r o v i n c i a l  governments bu t  r a t h e r  by the Federa l  Government  

and the p r o v i n c i a l  governments .

F i n a l l y ,  i n r e l a t i o n  to  the N o r t h e r n  I n l an d  Waters Act  

t h e r e  i s  the m a t t e r  o f  wa t e r  t r a n s p o r t a t i o n .  The N o r t h e r n  

T r a n s p o r t a t i o n  Company L i m i t e d  ( N . T . C . L . ) ,  a Crown Co r p o r a ­

t i o n  ac t s  as a c a r r i e r  f o r  peop le  and goods by l and and 

wa t e r  i n  the wes t e r n  and c e n t r a l  A r c t i c  and t he  Mackenz ie  

Bas i n .  The r e s p o n s i b i l i t y  f o r  the N . T . C . L .  was t r a n s f e r r e d  

to t he M i n i s t e r  o f  T r a n s p o r t  i n  1970 commensurable w i t h  

the Federal  Government  power to l e g i s l a t e  i n m a t t e r s  o f
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wa t e r  t r a n s p o r t a t i o n .  The q u e s t i on  t h a t  a r i s e s  i s  what  

a c t i v i t i e s  c a r r i e d  on i n  the Nor thwes t  T e r r i t o r i e s  by the

N . T . C . L .  i n c l u d e  those t h a t  would be under  p r o v i n c i a l  

j u r i s d i c t i o n ?  Under the Nor t he r n  I n l and  Waters Ac t  a l l  

n o r t h e r n  wa t e r s  are p u b l i c  p r o p e r t y  b e l on g i ng  to  t he  Federa l  

p u b l i c  domain.  I t  i s  c o r r e c t  to assume t h a t  no p r o v i n c i a l  

government  nor  the T e r r i t o r i a l  Government  have e s t a b l i s h e d  

p u b l i c  r i g h t s  o f  n a v i g a t i o n  over  the n o r t h e r n  w a t e r s .  I f  

p u b l i c  r i g h t s  o f  n a v i g a t i o n  over  the n o r t h e r n  wa t e r s  has 

been e s t a b l i s h e d  by the f e d e r a l  P a r l i a m e n t ,  then i t  i s  f o r  

t he  P a r l i a m e n t  a l one  to  r e g u l a t e  t h e i r  e x e r c i s e . *  Viewed 

i n  t h i s  manner ,  the N . T . C . L .  under the j u r i s d i c t i o n  o f  the 

M i n i s t e r  o f  T r a n s p o r t  would not  be e n c r o a c h i ng  upon the 

j u r i s d i c t i o n  o f  the T e r r i t o r i a l  Government .  I t  i s  however ,  

p e r f o r m i n g  a res p o n s i b i 1 i t y  t h a t  would be under  p r o v i n c i a l  

jurisdiction.

Acco r d i ng  to the P r i v y  C o u n c i l ' s  d e c i s i o n  i n  M o n t r e a 1 

v.  Mon t r ea l  Harbour  Commiss i oners.  [ 1929 ]  A.C.  299,  [ 1926 ]

1 D. L . R.  840,  [ 1 9 2 6 ]  1 W.W.R. 398,  c o n t r o l  o f  n a v i g a t i o n  and 

s h i p p i n g  would sugges t  t h a t  l o c a l ,  i n t e r p r o v i n c i a l ,  i n t e r ­

n a t i o n a l  n a v i g a t i o n  and s h i p p i n g  f a l l  w i t h i n  t he  j u r i s d i c t i o n  

o f  the Federa l  Government .  However,  i n  l i g h t  o f  s e c t i o n  

91 ( 13 )  and the e x c e p t i o n s  i n s e c t i o n  92( 10)  (a)  and (b)  o f  

t he  B.N.A.  A c t , t h e r e  have been s t a t emen t s  as those reached 

by the Supreme Cour t  o f  Canada in Reference re V a l i d i t y  o f

★
See Reference re Waters and Water  Powers (19291.

S.C.R.  200,  LT929] '  2 D.L .R.  481,
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I n d u s t r i a l  R e l a t i o n s  and D i spu t es  I n v e s t i g a t i o n  Act  and I t s  

A p p l i c a b i l i t y  i n  Respect  o f  C e r t a i n  Employees o f  Eas t e r n  

Canada S t e v e d o r i ng  Co. L t d . [ 1 9 5 5 ]  3 C.R.  526,  [ 1 9 5 5 ]  3 D. L . R.  

721 t h a t  the f e d e r a l  power shou ld  be exc l uded  where i n t r a ­

p r o v i n c i a l  s h i p p i n g  i s  concer ned .  The p o s i t i o n  was taken 

t h a t  i n t r a - p r o v i n c i a l  or  l o c a l  s h i p p i n g  i n  c o n t r a s t  to 

n a v i g a t i o n  was under  p r o v i n c i a l  j u r i s d i c t i o n .  However ,  

" s h i p p i n g "  was not  broken down i n t o  s p e c i f i c s .  U n f o r t u n a t e l y ,  

t h e r e  i s  no c l ause  in the Nor t hwes t  T e r r i t o r i e s  A c t , s e c t i o n  

13,  whi ch i s  i d e n t i c a l  t o  s e c t i o n  92( 10)  o f  t he B. N , A . A c t . 

I n s t e a d ,  s e c t i o n  1 3 ( r ) o f  the Nor t hwes t  T e r r i t o r i e s  Ac t  i s  a 

comb i na t i on  of  s e c t i o n  92 ( 12 )  d e a l i n g  w i t h  i n c o r p o r a t i o n  o f  

companies and the e x c e p t i o n s  noted i n  s e c t i o n  42 ( 10 )  o f  the

I3.N.A. A c t . The s p e c i f i c  r e f e r e n c e  in s e c t i o n  92 ( 10 )  d e a l i n g  

w i t h  " l o c a l  works and u n d e r t a k i n g s "  has no t  been i n c l u d e d  i n  

s e c t i o n  13 o f  t he  Nor t hwes t  T e r r i t o r i e s  A c t . G e n e r a l l y ,  most  

o f  t he  c o u r t  cases d e a l i n g  w i t h  n a v i g a t i o n  and s h i p p i n g  r i g h t s  

have come to the c o n c l u s i o n  t h a t  s e c t i o n  91 ( 10 )  o f  t he  B, N . A . 

Ac t  i s  t o  be c o n s i de r e d  as a sweeping ph r ase .

R e f e r r i n g  back to  t he  s u b j e c t  m a t t e r  a t  hand,  t h a t  

i s ,  the a c t i v i t i e s  o f  the N . T . C . L . ,  t h e r e  are two areas 

whi ch f a l l  under  p r o v i n c i a l  a u t h o r i t y  and s i m i l a r l y  c o u l d  

be argued to  f a l l  w i t h i n  T e r r i t o r i a l  j u r i s d i c t i o n .

The S t e v e d o r i n g  case r e f e r r e d  to above s t a t e s  t h a t  

the " c i v i l  r i g h t s "  o f  crew members engaged i n  s t r i c t l y  l o c a l
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s e r v i c e s ,  i n c l u d i n g  i n t r a - p r o v i n c i a l  c a r r i a g e ,  f e l l  w i t h i n  

p r o v i n c i a l  j u r i s d i c t i o n  and a l so  i n c l ud e d  l a b o u r  m a t t e r s . *  

An i d e n t i c a l  r e a s o n i ng  m i gh t  be p r esen t ed  f o r  the crew 

me mb e r s o f  the N . T . C . L .  t h a t  are engaged i n  s t r i c t l y  T e r r i ­

t o r i a l  t r a n s p o r t a t i o n  a c c o r d i n g  to  s e c t i o n  1 3 ( h ) ,  " p r o p e r t y  

and c i v i l  r i g h t s "  c l a u s e .

In the T . T . C .  y. Aqua Taxi  , 6 D.L .R.  2d 721,  [ 1 9 5 7 ]

O.W.N. 65 the Cour t  r u l i n g  t h a t  p r o v i n c i a l  l e g i s l a t i o n  c ou l d  

be enac ted  to  p r o v i d e  f o r  a system o f  m u n i c i p a l  t r a n s p o r t a ­

t i o n ,  r e g a r d l e s s  where t he mode o f  t r a n s p o r t a t i o n  touched 

wa t e r  and land owned by the f e d e r a l  Crown, was based on the 

r a t i o n a l e  t h a t  a f e d e r a l  waterway  i s  as much a p u b l i c  h i g h ­

way f o r  p r o v i n c i a l  purposes as a p r o v i n c i a l  h i ghway i s  f o r  

f e d e r a l  pu r poses .  The Mackenz ie waterway c ou l d  be e q u a l l y
• » it it

u t i l i z e d  by the T e r r i t o r i a l  Government .

When the Nor t he r n  I n l a n d  Waters A c t , t o g e t h e r  w i t h  

the T e r r i t o r i a l  Lands Ac t  and the Land Use R e g u l a t i o n s  are 

we i ghed ,  i t  becomes c l e a r  t h a t  the i n d u s t r i a l  and economic 

deve lopment  i n  the Nor t hwes t  T e r r i t o r i e s  i s  c o n t i n g e n t  upon 

f e d e r a l  i n i t i a t i v e  r a t h e r  t han T e r r i t o r i a l .  In a d d i t i o n  to 

the f e d e r a l  j u r i s d i c t i o n  ove r  the deve lopment  o f  r e s o u r c e s ,  

the f e d e r a l  spend i ng  power i s  i n s t r u m e n t a l  i n d e t e r m i n i n g

★
See a l s o  Underwater  Gas Deve l opers  L t d .  v.  O n t a r i o  

Labour  R e l a t i o n s  Boa r d . 21 D.C.R.  2d 34S. u м

* *
e . g . ,  Op e r a t i on  o f  t he  "Johnny Berens"  f e r r y .



40

the economic deve lopment  o f  the T e r r i t o r i e s .

From the above i t  can be seen why,  f o r  examp l e ,  the 

T e r r i t o r i a l  Depar tment  o f  I n d u s t r y  and Development  has not  

deve l oped programmes s i m i l a r  to i t s  p r o v i n c i a l  c o u n t e r p a r t s  

( Chap t e r  I V ) .  Development  o f  n a t u r a l  r esou r ces  i n  the 

Nor t hwes t  T e r r i t o r i e s  i s  dependent  upon the f e d e r a l  spend­

i ng  power ,  which in t u r n  account s  f o r  the m i no r  programmes,  

r e l a t i v e  t o  p r o v i n c i a l  programmes o f  deve l opmen t ,  t h a t  the 

Depar tment  o f  I n d u s t r y  and Development  i n i t i a t e . *  Such 

programmes as the T e r r i t o r i a l  Smal l  Bus i ness Loan Fund which 

i s  a d m i n i s t e r e d  by t he  T e r r i t o r i a l  Government  must  r e l y  on 

the Federa l  Government  f o r  the p r o v i d i n g  0 f  t he  c o s t  o f  

management and a dv i ce  f o r  the funds ( Chap t e r  V) .  Ma j o r  

economic deve lopment  i s  a l so  under  f e d e r a l  j u r i s d i c t i o n .

In the p r o v i nc e s  j u r i s d i c t i o n  over  the i n l a n d  f i s h e r i e s  

goes w i t h  the p u b l i c  domains o f  the p r o v i n c e s ,  i n  the N o r t h ­

west  T e r r i t o r i e s  i n l a n d  f i s h e r i e s  are under  the p u b l i c  domain 

o f  the f e d e r a l  P a r l i a m e n t  as are the sea c o a s t  f i s h e r i e s  o f  

Canada.  The f u l l  power o f  r e g u l a t i o n  over  a l l  f i s h e r i e s  i n 

the Nor t hwes t  T e r r i t o r i e s  may l ead to some c o n f u s i o n .  I f  

an i n d u s t r i a l  d i s p u t e  was t o  occu r  i n  the i n l a n d  f i s h e r i e s  

i t  can be assumed t h a t  f e d e r a l  P a r l i am e n t  has t he  power  to

•*
. . n f or  example,  the T e r r i t o r i a l  Depar tment  o f  I n d u s t r y
N ^ t h e r n  r esearch s t u d i e s  o-S "

h ?nd 9as e x p l o r a t i o n .  I t  has n o t ,  and canno t
these £ e s o u r « T e n t  pr0grams d 1 r ec t e d  a t  e x p l o i t a t i o n  o f
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enac t  compu l so r y  l e g i s l a t i o n  s i nc e  i t  has the compr ehens i ve  

gene r a l  power to r e g u l a t e  ov e r  such i n d u s t r i e s  i n  the N.W.T.  

as f i s h e r i e s .  Though s i t u a t i o n s  a r i s e  between the Federa l  

Government  and the p r o v i n c e s  c o n c e r n i n g  the s e t t l e m e n t  o f  an 

i n d u s t r i a l  d i s p u t e ,  the p r ov i n c es  have power to l e g i s l a t e  

r e s p e c t i n g  i n d u s t r i a l  d i s p u t e s .  Th i s  p r o v i n c i a  1 - t ype r e s ­

p o n s i b i l i t y  i s  not  pe r f o r med  by the T e r r i t o r i a l  Government ,  

r a t h e r  the Federa l  Government  p r o v i de s  the c o n c i l i a t i o n  and 

a r b i t r a t i o n  s e r v i c e s  f o r  the T e r r i t o r i e s  under  t he  p r o v i s i o n s  

o f  the Federa l  I n d u s t r i a l  D i sp u t e s  and I n v e s t i g a t i o n s  A c t . 1t  

i s  a l s o  t h i s  Ac t  whi ch a l l o w s  the Feder a l  Government  t o  c e r t i f y  

un i ons  l o c a t e d  i n the N o r t h w e s t  T e r r i t o r i e s .

Ano t he r  c o n t e n t i o u s  area i s  the s e t t i n g  of  l a b o u r  s t a n d ­

ards f o r  peop le  employed i n the e x p l o i t a t i o n  o f  n a t u r a l  

r e s o u r c e s .  The J u d i c i a l  Commi t tee i n  the Labour  C o n v e n t i o n

case he l d  a l l  t h r e e  f e d e r a l  ac t s  d e a l i n g  w i t h  a week l y  day
★

of  r e s t ,  maximum hours and minimum wage u 1 t r a  v i r e s  on 

the ground t h a t  t hey  d e a l t  w i t h  m a t t e r s  w i t h i n  t he  e x c l u s i v e  

j u r i s d i c t i o n  of  the p r o v i n c e s ,  and the t r e a t y  powers d i d  

n o t  g i ve  the Federa l  Government  j u r i s d i c t i o n  because " t h e  

Dominion c a n n o t ,  mer e l y  by making promises t o  f o r e i g n  

c o u n t r i e s ,  c l o t h e  i t s e l f  w i t h  l e g i s l a t i v e  a u t h o r i t y  i n c o n -

A11 t h r ee  were h e l d  by the P r i v y  Counc i l  t o  a f f e c t  
" P r o p e r t y  and C i v i l  R i gh t s  i n  the P r o v i n c e " .
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1 6s i s t e n t  w i t h  the c o n s t i t u t i o n  whi ch gave i t  b i r t h " .  I f  

a t r e a t y  i s  made w i t h  a f o r e i g n  c o u n t r y  i n  r ega r ds  to the 

t r a n s m i s s i o n  o f  a p i p e l i n e  i n  the Nor t hwes t  T e r r i t o r i e s ,  

does the T e r r i t o r i a l  Labour  Standards  Or d i nance  app l y  or  

do those s t anda r ds  set  by the Federa l  Government  app l y?

F u r t h e r m o r e ,  t he r e  i s no doubt  t h a t  the f e d e r a l  P a r l i a ­

ment has a u t h o r i t y  to r e g u l a t e  the l i v e s  and a f f a i r s  o f  

I nd i an s  on f e d e r a l  p u b l i c  l an d s ,  b u t ,  in r e l a t i o n  t o  the 

" p r o p e r t y  and c i v i l  r i g h t s " ,  to what  e x t e n t  are I n d i an s  o f f  

the f e d e r a l  p u b l i c  domain and on the l ands in the i mmed i a te 

areas o f  m u n i c i p a l i t i e s ,  t o w n s i t e s  and s e t t l e m e n t s  s u b j e c t  

to T e r r i t o r i a l  l e g i s l a t i o n ? ^

The pr eceden t  e s t a b l i s h e d  in t he 1930 amendment t o  the 

8 .N.A,  Act  t h a t  con f i r med  " t h e  agreements whi ch t r a n s f e r r e d  

to the P r a i r i e  Pr ov i nces  the n a t u r a l  r esou r ces  whi ch had been
1 o

held  by the Dominion s i nc e  t h e i r  admi ss i on  to t he  f e d e r a t i o n " .

Is the Federa l  Government  o b l i g a t e d  to ab i de by t h a t  p r e ­

cedent  when the No r t hwes t  T e r r i t o r i e s  becomes a p r o v i nc e ?

Or w i l l  t he  Federal  Government  ab i de by the c l a i ms  o f  o t h e r

1 6 A t t o r n e y - G e n e r a l  f o r  Canada v.  A t t o r n e y - G e n e r a l 
f o r  O n t a r i o  Cl 93 7 J . A.C.  326 .

^  f o r  i n f o r m a t i o n  d e a l i n g  w i t h  p r o v i n c e s  see Rex v . 
Commanda [ 1 9 3 9 ] ,  O.W.N. 466,  [ 1 9 3 9 ]  3 D.L .R,  635;  Warman 
v.  F r an c i s  [ 1 9 5 8 ] ,  20 D. L . R.  2d 627,  43 M.P.R.  197;  the 
I nd i  an A c t , R.S.C.  152,  c.  149 as amended.

18 Dawson, 0£ .  c i  t . , p. 128.
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p r o v i n c e s  who v i ew n a t u r a l  r esour ces  as the p r o p e r t y  o f  a l l  

Canadians and m a i n t a i n  a l l  p r ov i n c e s  s hou l d  b e n e f i t  f rom 

the l a r g e  amounts o f  r evenue o b t a i ne d  f rom t h e i r  e x p l o i t a t i o n , ^  

I f  the Federa l  Government  does t r a n s f e r  the e x p l o i t a t i o n  o f  

n a t u r a l  r esou r ces  to the T e r r i t o r i e s  when i t  ga i ns  p r o v i n c i a l  

s t a t u s ,  then a c c o r d i n g l y ,  the Federa l  Government  would have 

to  compensate the Nor t hwes t  T e r r i t o r i e s  f o r  any l oss  o f  

r evenue they mi gh t  have s u s t a i n e d  as t hey  d i d  t o  A l b e r t a  and 

Sa s k a t c h e wa n . * *

F i n a l l y ,  though not  n e c e s s a r i l y ,  the r e m a i n i ng  i m p l i c a ­

t i o n  dea l s  w i t h  the c o n s t r u c t i o n  o f  r oads .  A l l  roads on 

Crown l and i n  the Nor t hwes t  T e r r i t o r i e s  are under  t he  c o n t r o l  

o f  the Federa l  Government  w i t h  the e x c e p t i o n  o f  t he  a d m i n i s t r a ­

t i o n  o f  a t o t e  t r a i l  f i n a n c i a l  a s s i s t a n c e  programme,  the 

ma i n tenance o f  t he  Mackenzie Highway System and the roads on 

the l ands a d m i n i s t e r e d  by the Commiss i oner  i n  C o u n c i l ,  i . e . ,  

roads i n  and around m u n i c i p a l i t i e s ,  t o w n s i t e s  and s e t t l e m e n t s .

P r i n c e  Edward I s l a n d  i n  the D o m i n i o n - P r o v i n c i a 1 
Conf e r e n c e,, I 9 6 0 , Queen' s P r i n t e r ,  Ot t awa,  i 96 0 ,  s t a t e s  

"We s t and  f i r m l y  upon the p r i n c i p l e  t h a t  none o f  
t he  p u b l i c  l ands o f  Canada,  i n  a l l  o f  wh i ch  ev e r y  
p a r t  o f  Canada i s  b e n e f i c i a l l y  i n t e r e s t e d ,  shou l d  
be a p p l i e d  t o  t he s p e c i a l  area o r  b e n e f i t  o f  any 
p a r t i c u l a r  p r o v i n c e  w i t h o u t  compensat i ng  the non­
p a r t i c i p a t i n g  p r o v i n c e s " .
*

The f i n a l  s e t t l e m e n t  f o r  the l oss  o f  revenue was 
made in 1947 t o  A l b e r t a  and Saskatchewan.



44

Since the f e d e r a l  Government  has the power t o  l e g i s l a t e  

in r e l a t i o n  to those l ands t h a t  ar c  under  i t s  j u r i s d i c t i o n  

i t  a l so  has the p r o v i n c i a  1 - t y p e  r e s p o n s i b i l i t y  f o r  con­

s t r u c t i o n  and main tenance of  roads whi ch t r a n s v e r s e  those 

l ands .  The c o n s t r u c t i o n  and main tenance is c a r r i e d  out  

p r i m a r i l y  by the D . I . A . N . D . ,  even though the T e r r i t o r i a l  

Govetnnient has assumed a c e r t a i n  amount o f  r e s p o n s i b i l i t y  f o r  

the maintenance o f  those roads .  However ,  s i n c e  the spend i ng  

power f o r  c o n s t r u c t i o n  and maintenance coup l ed  w i t h  c o n t r o l  

o f  l and r esour ces  l i e s  w i t h  the Federal  Government ,  i t  has 

the e f f e c t i v e  c o n t r o l  over  h i ghways .  For  example,  the most  

c o s t l y  e x p e n d i t u r e s  under  the Roads f o r  No r t he r n  Economic 

Development  in 1970-71 were $1.3  m i l l i o n  f o r  the Mackenzie 

Highway;  $1.3 m i l l i o n  f o r  a highway between F o r t  Simpson and 

F o r t  L i a r d ;  and $1.5  m i l l i o n  f o r  access road c o n s t r u c t i o n ,  

a l l  f unds be ing p r ov i ded  by t he Federal  Government ,

( 6 ) Hea l t h  Ser v i ces

The Depar tment  o f  N a t i o n a l  Hea l th  and We l f a r e  c a r r y  

out  the f o l l o w i n g  p r o v i n c i a l - t ype  r e s p o n s i b i l i t i e s  i n  the 

Nor t hwes t  T e r r i t o r i e s : *  ( 1 ) t he  p r o v i s i o n  o f  c o n s u l t a t i v e  

and a d v i s o r y  s e r v i c e s  to the T e r r i t o r i a l  Government  i n t he

*

_ a t Acco r d i ng  to the I n t e r d e p a r t me n t a  1 Commi t t ee on 
£e.! e p .l - T e r r i t o r i a l  F i nan c i a l  R e l a t i ons.  Report ,  nn th» ' 
Nor t hwes t  T e r r i t o r i e s ,  1_967,  t he  " N o r t h e r n  Hea l t h  Se r v i ces  
was to ac t  f o r  the T e r r i t o r i a l  Government  i n a c a p a c i t y  
s i m i l a r  to a depar tmen t  o f  p u b l i c  h e a l t h  i n a p r o v i n c i a l  
a d m i n i s t r a t i o n " ,  1967,  p 14 V
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gener a l  f i e l d  o f  e n v i r o n m e n t a l  h e a l t h ;  and ( 2 ) the p r o v i s i o n  

o f  comple te  h e a l t h  care  in the Nor t hwes t  T e r r i t o r i e s .  The 

Depar tment  has the dual  r o l e ,  as does the M i n i s t e r  o f  J u s ­

t i c e ,  o f  be i ng a f e d e r a l  agency as w e l l  as a p r o v i n c i a l  

agency o p e r a t i n g  under  s p e c i a l  f i n a n c i a l  a r r angements  con­

c l uded w i t h  the Government  o f  the No r t hwes t  T e r r i t o r i e s . *

The f i n a n c i a l  a r rangements  c a l l  f o r  the Federa l  and T e r r i ­

t o r i a l  Governments t o  share the c o s t  i n c u r r e d  i n  p r o v i s i o n  

o f  h e a l t h  car e .  Such an ar rangement  i s  f a v o u r a b l e  t o  the 

T e r r i t o r i e s  s i nc e  the p r o v i s i o n  o f  h e a l t h  s e r v i c e s  by the 

p r o v i nc e s  has proven to  be a ve r y  ex pens i v e  p u b l i c  good . 20

( 7 ) A g r i c u l t u r e  and I m m i g r a t i on

S ec t i on  95 g i ves  c o n c u r r e n t  powers to the Dominion 

and the p r o v i n c e s  over  two m a t t e r s  - -  a g r i c u l t u r e  and i mmi ­

g r a t i o n .  The No r t hwes t  T e r r i t o r i e s  A c t ,  s e c t i o n  1 3 ( v ) 

g i ves  the T e r r i t o r i a l  Government  the power t o  l e g i s l a t e  

in r e l a t i o n  t o  the c l a s s  o f  a g r i c u l t u r e . ,  bu t  nowhere i n  the 

Act  i s  t he r e  a s t i p u l a t i o n  t h a t  s t a t e s  l e g i s l a t i o n  i s  con­

c u r r e n t .  In t h i s  m a t t e r ,  i t  would appear  t h a t  the T e r r i ­

t o r i a l  Government  has,  r e l a t i v e l y  s p e a k i ng ,  more power in

*
No r t he r n  h e a l t h  s e r v i c e s  are p r o v i de d  t o  r e s i d e n t s  

o f  the N.W.T,  comparable to those p r ov i de d  by p r o v i n c i a l  
governments i n  the p r o v i n c e s .

20
E . J .  Hanson,  The P u b l i c  F i nance Aspec t s  of  Hea l t h  

Se r v i ce s  i n  Canada. Royal  Commi ss i on on Hea l t h  S e r v i c e s ,  
Queen’ s P r i n t e r ,  Ot t awa,  1964.
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a g r i c u l t u r e  than do the p rov i nces . .  However ,  s e c t i o n  14(1)  

s t a t e s  " No t h i ng  in s e c t i o n  13 s h a l l  be c ons t r ued  to g i v e  

the Commiss ioner  in Counc i l  g r e a t e r  p o w e r s . . .  t han are g i ven  

to l e g i s l a t u r e s  of  t he  P r ov i nces  of  Canada under  s e c t i o n s  

92 and 9 5 . . . . "  Though t he T e r r i t o r i a l  Government  may be 

i n c r e a s i n g  i t s  scope of  i n vo l vemen t  i n  a g r i c u l t u r e  as e v i d -  

enced by the t r a n s f e r  o f  the F o r t  Simpson Farm, the d e v ­

e l opment  of  the l i m i t e d  p o t e n t i a l  f o r  a g r i c u l t u r e  in t he  

T e r r i t o r i e s  remains w i t h  the Federa l  Depar tment  o f  A g r i c u l ­

t u r e  whi ch p r i m a r i l y  p r ov i des  a d v i s o r y  s e r v i c e s  r e l a t i n g  to 

a g r i c u l t u r e  to o t h e r  government  agenc i es .

The T e r r i t o r i a l  Government  has no power t o  l e g i s l a t e

i n  r e l a t i o n  to i m m i g r a t i o n .  Both p r o v i n c i a l  and f e d e r a l

governments can l e g i s l a t e  in the area o f  i m m i g r a t i o n .

B r o a d l y  s peak i ng ,  the r e s p o n s i b i l i t i e s  o f  the Depar t men t  of

Manpower and I mmi g r a t i on  in the T e r r i t o r i e s  i n v o l v e  a s s i s t i n g

" i n  the development  o f  t h e . . .  economy by enc o u r a g i ng  a f l ow

o f  d e s i r a b l e  i mmi g r a n t s ,  adap t a b l e  t o  the needs o f  the

c o u n t r y  and by c o n t r o l l i n g  the e n t r y  or  s t a y  in Canada o f  
21n o n - i m m i g r a n t s . "

Oper a t i on  of  the Fo r t  Simpson Farm was t r a n s f e r r e d  
to the Nor t hwes t  T e r r i t o r i e s  Government  i n 1970.

21 Government  A c t i v i t i e s  i n  the N o r t h ,  1969,  op.  c i t . ,  
p. 175. ------
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The p r o v i n c i a l  power to d e t e r m i n e  e n t r y  o f  an

i mmi g r a n t  i n t o  a p r o v i n c e  under  s e c t i o n  95 o f  the B . N. A. A c t ,

though s u b o r d i n a t e  t o  t h a t  c o n f e r r e d  on the Federa l  Government

in the same s e c t i o n ,  has n o t  been g i ven  to the T e r r i t o r i a l  
★

Government ,  Thus t he f e d e r a l  P a r l i a m e n t  c a r r i e s  out  i t s  

own powers wh i ch  i n c l u d e  t he power  to e x c l ud e  o r  d e p o r t  

e i t h e r  a l i e n  o r  n a t u r a l i z e d  p e r s ons ,  o r  even n a t u r a l - b o r n
★  Hr

p e r s o n s ;  and i t  c a r r i e s  ou t  f o r  the No r t hwes t  T e r r i t o r i e s  

the p r o v i n c i a l - t ype r e s p o n s i b i l i t y  r e l a t e d  t o  i m m i g r a t i o n .

The dual  r o l e  o f  the f e d e r a l  P a r l i a m e n t  b r i n g s  two q u e s t i o n s  

to the f o r e f r o n t ,  To what  e x t e n t  can Feder a l  Government  

l e g i s l a t i o n  i n  r e l a t i o n  t o  i m m i g r a t i o n  i n t e r f e r e  w i t h  the 

" p r o p e r t y  and c i v i l  r i g h t s "  of  t he  No r t h we s t  T e r r i t o r i e s ?

Since t he  Nor t hwes t  T e r r i t o r i e s  does n o t  have t he power 

commensurable t o  t h a t  o f  t he  p r o v i n c e s  in r e l a t i o n  to  i mmi ­

g r a t i o n ,  can t h e  T e r r i t o r i a l  Government  d i s c r i m i n a t e  a g a i n s t  

i mmi g r an t s  v i s - a - v i s  " p r o p e r t y  and c i v i l  r i g h t s " ?

In 1921 an o r d i na n c e  was p r o c l a i me d  by the 
Commiss i oner  i n  o r de r  to c o n t r o l  the e n t r y  o f  persons  i n t o  
the Nor t hwes t  T e r r i t o r i e s .  I t s  v a l i d i t y  was c h a l l e n g e d  and 
r u l e d  u l t r a  v i r e s by the Depar tment  o f  J u s t i c e  r e a s o n i n g  
t h a t  t he  Commiss i oner  cou l d  not  p r o c l a i m  such an o r d i n a n c e ,  
and t h a t  a c o u n c i l  had to  p a r t i c i p a t e  i n  t he  making o f  
T e r r i t o r i a l  l aws .

From The Nor t hwes t  T e r r i t o r i e s  Today , A Re f e r ence  Paper  
f o r  the A d v i s o r y  Commission on t he Development  o f  Government  
i n  the N o r t h w e s t  T e r r i t o r i e s ,  Queen' s P r i n t e r ,  O t t awa ,  1965,
p. 80.

irk
C o n s i d e r a t i o n  must be g i ve n  to i n t e r n a t i o n a l  l aw ,

i . e . ,  r e c e p t i o n  of  such peop l e .



40

( 8 ) Others

(a ) Changing the Seat  o f  Government

The Governor  in Co unc i l  nor  f o r  t h a t  m a t t e r  the

L i e u t e n a n t - G o v e r n o r  has the s o l e  power t o  change the s e a t

o f  government  o f  a p r o v i n c e .  Cons i de r  s e c t i o n  9,  A l b e r t a

A c t , 4 - 5  Edward V I I ,  Chap t e r  3 ,  whi ch s t a t e s  t h a t  " u n l e s s

and u n t i l  t he L i e u t e n a n t - G o v e r n o r  i n  Counc i l  o f  t he  s a i d

p r o v i n c e  o t h e r w i s e  d i r e c t s  by p r o c l a m a t i o n  under  t he  Gr ea t

Sea l ,  t he  sea t  o f  Government  o f  the sa i d  p r o v i nc e  s h a l l  be

Edmonton" .  As i n d i c a t e d  e a r l i e r ,  t he L i e u t e n a n t - G o v e r n o r ,

though f e d e r a l l y  a p p o i n t e d  does not  ac t  c o n t r a r y  t o  the
★

d e s i r e s  of  t he  p r o v i n c i a l  government .  I f ,  f o r  exampl e ,  

A l b e r t a  d es i r ed  t o  have i t s  c a p i t a l  changed i t  would i n ­

s t r u c t  the L i e u t e n a n t - G o v e r n o r  t o  p r o c l a i m  t he  change,  In 

o t h e r  wor ds ,  though t he  sea t s  o f  p r o v i n c i a l  governments are 

named i n  the B.N.A,  A c t , t hey  are s u b j e c t  to change by the

p r o v i n c i a l  e x e c u t i v e  s i nc e  p r o v i n c i a l  powers are as f u l l
22and as comple te  as those o f  t he  f e d e r a l  P a r l i a m e n t .

I n  the Nor t hwes t  T e r r i t o r i e s ,  t h i s  p r o v i n c i a  1- t y p e  

o f  r e s p o n s i b i l i t y  i s  c a r r i e d  ou t  by the Governor  i n  Counc i l

The r e a c t i o n  t o  t he  r e v i v a l  o f  t he  power o f  
r e s e r v a t i o n  by the L i e u t e n a n t - G o v e r n o r  o f  Saskatchewan i n  
1961 c o n f i r m s  t h i s  p o i n t .  See J .R.  M a l l o r y ,  "The L i e u t e n a n t -  
Go v e r n o r ' s  D i s c r e t i o n a r y  Powers" ,  C . J . E . P . S , ,  XXVI I ,  No.  4, 
November ,  1961,  pp.  518- 21 .

2 2Dawson, 0£ .  c i t ♦ , p. 139.
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who " . . . m a y ,  f r om t ime t o  t i m e . . . "  change t he s e a t  o f  
23

gover nment ;  and i t  would appear  f rom the absence o f  any 

such i n d i c a t i o n  t h a t  the Governor  i n C o u n c i l ' s  d e c i s i o n  

i s  n o t  s u b j e c t  t o  the T e r r i t o r i a l  E x e c u t i v e  o r  C o u n c i l .

(b)  I n c o r p o r a t i o n  o f  a Telephone Company

S e c t i on  1 3 ( f )  o f  the No r t h w e s t  T e r r i t o r i e s  Ac t  g i ves  

the T e r r i t o r i a l  Government  the power t o  i n c o r p o r a t e  com­

pan i es  w i t h  t e r r i t o r i a l  o b j e c t s  e x c e p t  " r a i l w a y ,  s t e a ms h i p ,  

a i r  t r a n s p o r t ,  c a n a l ,  t e l e g r a p h ,  t e l epho ne  o r  i r r i g a t i o n  

compan i es " .  Of p a r t i c u l a r  i n t e r e s t  to t h i s  paper  i s  the 

m a t t e r  d e a l i n g  w i t h  the i n c o r p o r a t i o n  o f  a t e l ep h o n e  company.

Any t e l epho ne  company i n c o r p o r a t e d  by a Dominion 

s t a t u t e  has a scope o f  bus i ness  no t  c o n f i n e d  w i t h i n  the 

l i m i t s  o f  any one p r o v i n c e  and,  u n l i k e  t he  T e r r i t o r i a l  

Government ,  the p r o v i n c e s  have t he  power to i n c o r p o r a t e  a

t e l epho ne  company c o n f i n e d  t o  bus i ness  w i t h i n  t h a t  p r o -  
★

v i n c e .  There i s  no q u e s t i o n  about  f e d e r a l  l e g i s l a t i o n  

be i ng  p r edomi nan t  over  any i n t e r - p r o v i n c i a l  commun i ca t i on  

( e . g . ,  B e l l  Canada) .  I t  would appear  f rom s e c t i o n  1 3 ( f )  

t h a t  the No r t h we s t  T e r r i t o r i e s  canno t  i n c o r p o r a t e  a t e l ep h o n e

The Nor t hwes t  T e r r i t o r i e s  Ac t ,  s e c t i o n  7.
★

Example,  A l b e r t a  Government  Te l ephones .

24
See C. P. R. v .  A t t o r n e y  General  f o r  B r i t i s h  C o l u m b i a . 

[ 1 9 5 0 ]  A . C. 122,  [ 1 9 5 0 ]  1 D.L .R.  721,  [ 1 9 5 0 ]  1 W.W.R. 220.
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company c o n f i n e d  to  i t s  b o u n d a r i e s .  I n  a d d i t i o n  to the 

f e d e r a l  r e s p o n s i b i l i t y  of  i n c o r p o r a t i n g  an i n t e r - p r o v i n c i a l  

t e l ephone  company,  the Federa l  Government  a l so  has the 

r e s p o n s i b i l i t y  o f  i n c o r p o r a t i n g  a t e l ephone  company t h a t  has 

chosen to c a r r y  ou t  i t s  bus i ness  w i t h i n  the c o n f i n e s  o f  t he  

T e r r i t o r i a l  boundary .  Th i s  dual  r o l e  o f  the Federa l  Gover n­

ment  i n r e l a t i o n  to  i n c o r p o r a t i o n  o f  t e l ep h o n e  companies 

has c e r t a i n  i m p l i c a t i o n s .

A t e l ephone  company whose bus i ne s s  i s  c o n f i n e d  w i t h i n  

the T e r r i t o r i a l  boundary and i n c o r p o r a t e d  by the Federa l  

Government  mi gh t  be f r e e  o f  T e r r i t o r i a l  l e g i s l a t i o n  i n f l u e n c ­

i ng  i t s  d i r e c t i o n ,  l e g i s l a t i o n  t h a t  cou l d  be i n  the i n t e r e s t  

o f  the Nor t hwes t  T e r r i t o r i e s . 25 Such l e g i s l a t i o n  cou l d  t ake  

the form o f  a consen t  o f  the T e r r i t o r i a l  Counc i l  f o r  the 

company to  e x e r c i s e  i t s  company powers i n t o w n s i t e s ,  m u n i c i ­

p a l i t i e s  and s e t t l e m e n t s .  The i m p l i c a t i o n  o f  the dua l  r o l e  

i s  b r o u g h t  to bear  f u r t h e r  when one c o n s i de r s  under  whose 

j u r i s d i c t i o n  i s  the company when i t  c o n s t r u c t s  and m a i n t a i n s  

i t s  l i n e s  " a l o n g ,  ac r o s s ,  o r  under  any p u b l i c  h i ghways ,  

s t r e e t s ,  b r i d g e s ,  w a t e r  cou r s es ,  o r  any o t h e r  such p l a c e s " , 26 

i n  the Nor t hwes t  T e r r i t o r i e s ?

25
For  i n f o r m a t i o n  r e l a t e d  t o  the p r ov i nc e s  i n  t h i s  

f i e l d  see To r on t o  v.  B e l l  Te l ephone Company [ 1 9 0 5 ]  A.C.  52.

26 I b i d .
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P r o v i n c i a l - T y p e  R e s p o n s i b i l i t i e s  C a r r i e d  Out by t he  Fede r a l  
Government  ( i n d i r e c t l y '  by Commiss i oner")

The Federa l  Government  c a r r i e s  ou t  c e r t a i n  p r o v i n c i a l  

t ype r e s p o n s i b i l i t i e s  in the Nor t hwes t  T e r r i t o r i e s  t h r ough  

an i n d i r e c t  method;  t h a t  i s ,  by the a u t h o r i t y  ves t ed  i n  the 

" Commi ss i on e r " .  Be f o r e  commencing w i t h  a d e f i n i t i o n  o f  

" Commi ss i oner "  and some o f  the p r o v i n c i a l - t y p e  o f  r e s p o n ­

s i b i l i t i e s  he c a r r i e s  out  f o r  the Feder a l  Government ,  t h e r e  

i s  a f i n e  d i s t i n c t i o n  made i n  s e c t i o n  2 o f  the No r t h we s t  

T e r r i t o r i e s  Act  t h a t  shou l d  a l so  be i n c l u d e d  here in the 

paper .  The d i s t i n c t i o n  i s  the o f f i c e  o f  " Commi ss i oner "  

means the " Commi ss i oner  o f  the T e r r i t o r i e s " ,  w h i l e  

" " Commi ss i one r  in C o u n c i l "  means the Commiss i oner  a c t i n g  by 

and w i t h  the adv i ce  and consent  o f  the C o u n c i l " . *  The 

Commiss i oner  does not  occupy two s e p a r a t e  o f f i c e s ,  bu t  by 

t he  above d i s t i n c t i o n  he does ,  i n  the w r i t e r ' s  e s t i m a t e s ,  

e x e r c i s e  two i n t e r - r e l a t e d  bu t  s e p a r a t e  c a p a c i t i e s . * *  In 

the c a p a c i t y  o f  " Commi ss i oner "  he i s  a c c o u n t a b l e  t o  and 

a c t s  on the a d v i ce  of  the Federal  Government ,  whereas i n  

t he l a t t e r  c a p a c i t y  he ac t s  by and w i t h  the adv i ce  and con­

sen t  o f  the C o u n c i l .  I t  i s  the f o r me r  c a p a c i t y  whi ch g i ves  

him the power  t o  c a r r y  out  p r o v i n c i a 1 - t y p e  r e s p o n s i b i l i t i e s  

f o r  the Federa l  Government ,  and i t  i s  i n  t h i s  c a p a c i t y  whi ch

*
Emphasis my own.

* *  Th i s  d e f i n i t i o n  i s  the a u t h o r ' s .
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the Commiss ioner  w i l l  be d i s c u s s e d  i n  t h i s  s e c t i o n  o f  t he  

paper .

The "Commi ss i oner "  i s a p p o i n t e d  by the Feder a l  Gover n­

ment ( i . e . ,  by the Governor  iri C o u n c i l )  as the c h i e f  e x e c u ­

t i v e  o f f i c e r  o f  the No r t h we s t  T e r r i t o r i e s .  He i s  on the 

" e s t a b l i s h m e n t  o f  the Depar tment  of  I n d i a n  A f f a i r s  and

No r t he r n  Development  and h i s  s a l a r y  i s  pa i d  out  o f  Feder a l  
2 7f u n d s " .  F u r t h e r ,  s e c t i o n  4 s t a t e s  t h a t  the " Commi ss i one r "  

a d m i n i s t e r s  t he  government  o f  t he  T e r r i t o r i e s  under  the 

" i n s t r u c t i o n s  f r om t ime t o  t ime g i ven  by the Governor  i n  

C o u n c i l " .  The " Commi ss i oner "  i s  not  r e s p o n s i b l e  t o  the 

l e g i s l a t i v e  b r anch  o f  the T e r r i t o r i a l  Government  b u t  to the 

Federal  Government  ( i n  p a r t i c u l a r  the M i n i s t e r  o f  N o r t h e r n  

Deve l opment ) .  In essence,  he i s  a f e d e r a l  a p p o i n t e e  who 

i n  the c a p a c i t y  o f  "Commi ss i oner "  i s r e s p o n s i b l e  t o  and 

a c t i n g  on f e d e r a l  adv i ce  and a u t h o r i t y .

In t h i s  c a p a c i t y  he has been g i ven  by t he  Nor thwes t  

T e r r i t o r i e s  Act  and v a r i o u s  o r d i na n c e s  passed by the 

T e r r i t o r i a l  C o u n c i l ,  s p e c i f i c  powers some o f  wh i ch  are 

p r o v i n c i a  1- t y p e  r e s p o n s i b i l i t i e s .  A few o f  t hese r es p o n ­

s i b i l i t i e s  are i n d i c a t e d  be l ow;  b u t  any s p e c i f i c  r e f e r e n c e  

made to the d u t i e s ,  powers o r  f u n c t i o n s  o f  t he  " Commi ss i oner "  

( r a t h e r  than t he "Commi ss i oner  i n  C o u n c i l " )  t h a t  are p r o v i n c i a l

27

p. 30.
Repor t  o f  the No r t hwes t  T e r r i t o r i e s , op . ci  t . ,
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i n  scope c o u l d ,  i n  t he  w r i t e r ' s  v i ew ,  be c ons i de r ed  as 

p r o v i ne ia 1 - t ype r e s p o n s i b i l i t i e s  c a r r i e d  out  i n d i r e c t l y  by 

the Federal  Government .

( 1 ) Qrd i nances

The "Commi ss i oner "  canno t  make any laws f o r  t he  N o r t h ­

wes t  T e r r i t o r i e s  by h i m s e l f  - -  t he  T e r r i t o r i a l  Co u n c i l  must  

p a r t i c i p a t e  i n the l e g i s l a t i o n .  The T e r r i t o r i a l  Counc i l  

can g i ve  the "Commi ss i oner "  d u t i e s ,  powers or f u n c t i o n s  

wh i ch may be p r o v i n c i a l  i n  n a t u r e .  I t  shou ld  be c l e a r l y  

unde r s t oo d  t h a t  i t  i s  not  the c o n t e n t i o n  o f  t h i s  paper  t h a t  

h av i ng  these powers t h e  " Commi ss i oner "  a c t s  as an i n s t r u ­

ment  o f  the Federa l  Government ,  i n  t he  d e t r i m e n t a l  manner ,  

bu t  r a t h e r  t h a t  he i s  c a r r y i n g  ou t  t hose r e s p o n s i b i l i t i e s  

g i ven  to him by the C o u n c i l  i n  t he  i n t e r e s t s  o f  the N o r t h ­

wes t  T e r r i t o r i e s ;  and because o f  h i s  a c c o u n t a b i l i t y  the 

Commiss i oner  i s a t  t he  same t ime i n d i r e c t l y  p e r f o r m i n g  p r o ­

v i n c i a l - t y p e  r e s p o n s i b i l i t i e s  f o r  the Federal  Government .

For example ,  c o n s i d e r  the Or d i nance  Respec t i ng  A 

F i n a n c i a l  Agreement  Between The No r t hwes t  T e r r i t o r i e s  And 

The Government  Of  Canada ( assen t ed  t o  January  30,  1970) .

P a r t  I ,  s e c t i o n  5 s t a t e s  t h a t  t he  "agreement  may be v iewed 

o r  amended,  f rom t ime to t i m e ,  as may be agreed upon w i t h  

the Government  o f  Canada by the Commissioner" . ,  The p r e ­

amble s t a t e s  t h a t  the Commiss ioner  enac t ed  the o r d i na n c e  

"by and w i t h  the a d v i c e ' a n d  consen t  o f  t he  C o u n c i l " ,  hence 

t he p r o v i nc i a  1- t y p e  r e s p o n s i b i l i t y  t o  amend or  va r y  the
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agreement  r e f e r r e d  to has been g i ven  to the Commiss i oner  

by the C o u n c i l .  The Commiss i oner ,  i n  t u r n ,  w i l l  c a r r y  o u t  

t h i s  r e s p o n s i b i l i t y  i n  the i n t e r e s t  o f  the N o r t h we s t  

T e r r i t o r i e s .  On the o t h e r  hand s i nc e  the Commiss i oner  i s  

acco u n t a b l e  t o  the Federa l  Government ,  he w i l l  by d e f i n i ­

t i o n ,  be c a r r y i n g  ou t  i n d i r e c t l y  t h i s  p r o v i n c i a l - t y p e  o f  

r e s p o n s i b i l i t y  f o r  the Federa l  Government .  A s i m i l a r  

d i cho t omy  can be made in r e l a t i o n  to the Ord i nance  R e s p e c t i n g 

J u s t i c es Of The Peace which enab l es  the Commiss i oner  to 

app o i n t  J u s t i c e s  o f  the Peace and to se t  out  t h e i r  j u r i s ­

d i c t i o n ,  d u t i e s  and r e n u m e r a t i o n ;  the Or d i nance R e s p e c t i n g 

M a g i s t r a t e ^  Co u r t s  whi ch enab l es  the Commiss ioner  t o  

a p p o i n t  M a g i s t r a t e s  and o t h e r  o f f i c i a l s  and t o  s e t  ou t  t h e i r  

powers,  d u t i e s  and j u r i s d i c t i o n s ;  the P u b l i c S e r v i ce  O r d i n a n c e 

whi ch g i ves  t he Commiss i oner  the power o f  management and 

d i r e c t i o n  o f  the p u b l i c  s e r v i c e ;  and o t h e r  o r d i na n c e s  

s p e c i f i c a l l y  d e f i n i n g  the powers o f  the Commiss i oner .

(2)  The Nor t hwes t  T e r r i t o r i e s  Act

C e r t a i n  s e c t i o n s  o f  t he  Ac t  s p e c i f y  t h a t  the Commiss i oner  

c a r r y  out  v a r i o u s  f u n c t i o n s ,  whi ch are p r o v i n c i a l  i n  n a t u r e .

(1)  Sec t i on  20( 2)  g i ve s  the Commiss i oner  t he  power

to e s t a b l i s h  i n  " t he  name o f  the Government  o f  the No r t h we s t  

T e r r i t o r i e s ,  accoun t s  w i t h . . .  c h a r t e r e d  banks as he d e s i g n a t e s  

f o r  the d e p o s i t  o f  p u b l i c  monies and r evenue" .

(2)  Sec t i on  21 s t a t e s  t h a t  any "bill f o r  appropriat i o n s
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of  any p a r t  o f  the p u b l i c  revenue o f  the T e r r i t o r i e s "  

must  be " f i r s t  recommended to the Co u n c i l  by message o f  the 

Commiss i oner "  be f o r e  C o u n c i l  can v o t e  o r  adopt  i t .  I t  i s  

i n t e r e s t i n g  to  note t h a t  s i nc e  the Commiss i oner  i s no t  

r e s p o n s i b l e  t o  the l e g i s l a t i v e  branch o f  the T e r r i t o r i a l  

Government  b u t  to the Feder a l  Government ,  he s t i l l  remains  

in power even i f  h i s  f i s c a l  budget  i s  e n t i r e l y  r e j e c t e d  

by the Counci  1.

(3)  Sec t i on  48 ( 1 )  g i ves  the Commiss i oner  the power 

to d e s i g n a t e  whi ch i n t o x i c a n t  can be manu f ac t u r e d  i n  and 

i mpor t ed  t o  t he  Nor t hwes t  T e r r i t o r i e s .

(4)  Sec t i on  49 ( 1 )  g i ve s  the Commiss i oner  the r i g h t  

to " a r r a n g e  w i t h  any p r o v i n c e  o f  Canada f o r  t he  a d m i ss i on s "  

o f  p a t i e n t s  t o  mental  i n s t i t u t i o n s ,  e t c , ,  s u b j e c t  t o  the 

appr ova l  o f  the M i n i s t e r .  A s i m i l a r  power has been con­

f e r r e d  on the Commissioner  i n  r e l a t i o n  t o  n e g l ec t e d  c h i l d ­

ren , s e c t i o n  5 1 ( 1 ) ,

Chapter  I I I  has l i s t e d  and examined those r e s p o n s i b i ­

l i t i e s  o r  f u n c t i o n s  t h a t  are p r o v i n c i a l  i n  n a t u r e  and t h a t  

are per f ormed by the Feder a l  Government  on b e h a l f  o f  the 

Nor t hwes t  T e r r i t o r i e s .  The Federa l  Gover nment ' s  a c t i v i t i e s  

are not  w h o l l y  r e g u l a t o r y  b u t  r a t h e r  t h e r e  i s  a m i x t u r e  o f  

r e g u l a t o r y  and s e r v i c e - p r o v i d i n g  a c t i v i t i e s  (see Tab l e  2 ) ,

i . e . ,  i n  a d d i t i o n  t o  p e r f o r m i n g  p r o v i n c i a l  a c t i v i t i e s  r e ­

l a t e d  to a g r i c u l t u r e ,  i m m i g r a t i o n  and so on,  t he  Federa l  

Government  a l so  c a r r i e s  out  such p r o v i n c i a l  r e s p o n s i b i l i t i e s  

as r es o u r c e  deve l opment ,  h e a l t h  and law e n f o r c e m e n t ,  to



TABLE 2 PROVINCIAL-TYPE RESPONSIBILITIES  
CARRIED OUT SOLELY BY THE FEDERAL 
GOVERNMENT (DIRECTLY OR INDIRECTLY)

REGULA TORY SERVICE

! A M E N D M E N T  O F  THE NWT A C T

2 D IRECT  T A X A T I O N - C O L L E C T  ION

3 BORROW ING O F  M O N EY- approval^ oovcrnob

4 .  O F F I C E  OF A T T O R N E Y  G E N E R A L

5 .  A G R IC U L T U R E  AND IM M IG R A T IO N

6 .  C H A N G I N G  T H E  SEA T  OF G O V E R N M E N T

7 .  IN C O R P O R A T IO N  OF T E L E P H O N E  COMPANIES

6 .  " C O M M I S S IO N E R 'S "  P O W E R S  V I S - A - V I S  
O R D I N A N C E S

9 . " C O M M I S S I O N E R "  R E C O M M E N D S  B IL L  FOR 
A P P R O P R I A T I O N

10. " C O M M I S S I O N E R "  D E S IG N A T E S  M A N U FA C T U RE  
A N D  I M P O R T A T I O N  O F  INTO XICANTS

1. LAW E N F O R C E M E N T  -  C O N T R A C T  R C t A P

2. D E V E L O P M E N T  OF N A T U R A L  RE S O U R C ES

3. H EA LTH  S E R V IC E S

4 " C O M M IS S IO N E R "  E S T A B L I S H E S  A C C O U N T S

5. " C O M M IS S IO N E R "  A R R A N G E S  FOR T R A N S ­
M I S S I O N  OF M E N T A L L Y  D I S O R D E R E D  AND 
N E G L E C T E D  C H I L D R E N

А .в . ZAfUW NY 'П
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name a few.  The r e s u l t  i s  t h a t  a s i g n i f i c a n t  spher e  o f  

p u b l i c  a c t i v i t y  whi ch n o r m a l l y  cou ld  he c a r r i e d  by a p r o ­

v i nc e  t h r ough  fo rma l  c o n s t i t u t i o n a l  a r rangements  has been 

superseded by the per f o r mance o f  t hese a c t i v i t i e s  by t h e  

Feder a l  Government ,  t hus  l i m i t i n g  the r o l e  o f  the T e r r i t o r i a l  

Government .  The r e l a t i o n s h i p  o f  the T e r r i t o r i a l  Government  

to the Federa l  Government  has been i n s t r u m e n t a l  i n  the 

a l l o c a t i o n  o f  f u n c t i o n s .  U n l i k e  the r e s t  o f  Canada,  where 

two s e p a r a t e  governments e x i s t ,  n e i t h e r  o f  wh i ch  have a u t h ­

o r i t y  ove r  the o t h e r ,  the Federa l  Government  has p r ed o mi na n t  

a u t h o r i t y  ov e r  the No r t hwes t  T e r r i t o r i e s .  Though such a 

r e l a t i o n s h i p ,  as i n d i c a t e d  above,  has l i m i t e d  T e r r i t o r i a l  

power ,  t h e r e  e x i s t  some f a v o u r a b l e  a t t r i b u t e s .

Since the Federa l  Government  i s  p r edomi nan t  i t  i s  

u n l i k e l y  t h a t  d i sag r eemen t s  over  T e r r i t o r i a l  o b j e c t i v e s  

and the means o f  r ea c h i ng  them can ach i eve  t he  h i gh  p i t c h  

as occas i oned  d u r i n g  t he  F e d e r a l - P r o v i n c i a l  C o n f e r e n c e s .

A l s o ,  once a p o l i c y  has been agreed upon t h e r e  i s  a con­

c e r t e d  e f f o r t  t o pursue the p o l i c y  -nd due t o  the l ack  o f  

much d i sag r eeme n t  t h e r e  i s  a minimum amount o f  f r u s t r a t i o n s .  

F i n a l l y ,  t he cos t  o f  t hose s e r v i c e - p r o v i d i n g  a c t i v i t i e s  

pe r f o r med  by the Feder a l  Government  i s  pa i d  f o r  i n  a g r e a t  

p r o p o r t i o n  by the Federa l  Government .  Though t hese  are 

advantages  w o r k i ng  in f a v o u r  o f  the Nor t hwes t  T e r r i t o r i e s ,  

Chap t e r  V and Chapter  VI w i l l  show t h a t  t hese  same advantages  

can be d e t r i m e n t a l  to the p o l i t i c a l  deve lopment  o f  the 

No r t hwes t  T e r r i t o r i e s .
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T e r r i t o r i a l  l e g i s l a t i o n  i mp l eme n t i ng  changes o f  t hose 

r e s p o n s i b i l i t i e s  o u t l i n e d  i n  Chap t e r  I I I  wou ld  r e q u i r e  

f e d e r a l  d e l e g a t i o n  o f  a u t h o r i t y  to do so.  As i de  f r om t he 

d e l e g a t i o n  of  a u t h o r i t y ,  s e c t i o n  13 o f  the Nor thwes t  

T e r r i t o r i e s  Ac t  g i ve s  the T e r r i t o r i a l  Co u n c i l  a u t h o r i t y  

to l e g i s l a t e  i n  most  m a t t e r s  p r o v i n c i a l  i n  n a t u r e  e x c e p t  

f o r  n a t u r a l  r es ou r c es  ( o t h e r  than game) .  G e n e r a l l y ,  t he  

l i s t  o f  l e g i s l a t i v e  powers g i ven  t o  the Commiss i oner  i n  

Co unc i l  a re s i m i l a r  i f  no t  i d e n t i c a l  i n  some m a t t e r s  to 

t hose c l as s e s  g i ven  to the p r o v i n c e  to l e g i s l a t e  i n .  Si nce 

t hey  are s t r a i g h t f o r w a r d  and t he  T e r r i t o r i a l  Co unc i l  has 

made o r d i na n c e s  w i t h  r e s p e c t  t o  a m a j o r i t y  o f  them,  t he r e  

i s  l i t t l e  chance o f  m i s i n t e r p r e t a t i o n  and hence each one 

w i l l  no t  be examined but  r a t h e r  a s e l e c t  f ew.  The s e l e c ­

t i o n  i s  n o t  a r b i t r a r y  b u t  r a t h e r  p u r p o s e f u l  f o r  t hose t h a t  

have been chosen f o r  s c r u t i n i z a t i o n  are areas o f  c o n t e n t i o n .

Se c t i on  13 g i ves  the Commiss i oner  i n  Counc i l  the 

power to l e g i s l a t e  i n  r e l a t i o n  to such c l as s es  o f  s u b j e c t s  

as d i r e c t  t a x a t i o n ;  e s t a b l i s h m e n t ,  t e n u r e ,  appo i n t men t  and 

payment  o f  t e r r i t o r i a l  o f f i c e r s ;  a d m i n i s t r a t i o n  o f  m u n i c i ­

pal  i n s t i t u t i o n s ;  c o n t r o v e r t e d  e l e c t i o n s ;  l i c e n s i n g  o f  

any bus i ness  o r  t r a d e  " i n  o r d e r  to r a i s e  a revenue f o r  

t e r r i t o r i a l ,  m u n i c i p a l  o r  l o c a l  p u r p o s e s " ;  i n c o r p o r a t i o n  

o f  companies excep t  " r a i l w a y ,  s t e a m s h i ps ,  a i r  t r a n s p o r t ,  

c a n a l ,  t e l e g r a p h ,  t e l ep h o n e  or  i r r i g a t i o n  c ompan i es " ;



s o l e m n i z a t i o n  of  m a r r i a g e ;  the a d m i n i s t r a t i o n  of  j u s t i c e ;  

p u b l i c  ,md r e f o r m a t o r y  p r i s o n s ;  i s s u i n g  l i c e n s e s  f o r  s c i e n ­

t i s t s  or  e x p l o r e r s ;  t axes on f u r s ;  p r e s e r v a t i o n  o f  game; 

e d u c a t i o n ;  " c l o s i n g  up,  v a r y i n g ,  open i ng ,  e s t a b l i s h i n g ,  

b u i l d i n g ,  management c o n t r o l  of  any r oads ,  s t r e e t s ,  l anes 

or  t r a i l s  on p u b l i c  l a n d s " ;  i n t o x i c a n t s ;  h o s p i t a l s ,  a g r i c u l ­

t u r e ;  a l l  ma t t e r s  o f  a me r e l y  l o c a l  o r  p r i v a t e  n a t u r e ;  

i m p o s i t i o n  of f i n e s ,  p e n a l t i e s ,  o r  i mp r i s onmen t  i n  r e s p e c t  

o f  the v i o l a t i o n  of  the p r o v i s i o n s  o f  any o r d i n a n c e ;  and 

" such m a t t e r s  as are f rom t ime t o  t ime d e s i gn a t e d  by the 

Governor  in C o u n c i l " .  Se c t i on  14(1)  s t a t e s  t h a t  none o f  the 

enumerated powers i n  s e c t i o n  13 " s h a l l  be c o n s t r ue d  to g i v e  

the Commissioner  i n  Counc i l  g r e a t e r  powers w i t h  r e s p e c t  t o  

any c l ass  o f  s u b j e c t s . . .  t han are g i ven  to l e g i s l a t u r e s  

of  the P r ov i nces  o f  Canada under  s e c t i o n  92 and 95 o f  the

B r i t i s h  Nor t h  Amer i ca A c t ,  1 867 ..........'* C o n v e r s e l y ,  the

Commiss ioner  i n Counc i l  m i g h t ,  by the i m p l i c a t i o n  o f  s e c t i o n  

14(1)  be g i ven  powers whi ch are no t  as g r e a t  as t hose  g i ven  

to t he  P r ov i nces  ( Chap t e r  I I I ) ,

D i r e c t  T a x a t i on

When d e a l i n g  w i t h  d i r e c t  t a x a t i o n ,  or  f o r  t h a t  m a t t e r ,  

any s u b j e c t  i n  the enumerated l i s t  o f  s e c t i o n  13,  i t  i s 

the c o n t e n t i o n  o f  t h i s  paper  t h a t  the T e r r i t o r i a l  Govern­

ment can,  on c o n d i t i o n  o f  Federa l  d i s a l l o w a n c e ,  l e g i s l a t e  

i n any m a t t e r  i t  so d e s i r e s  by e x e r c i s i n g  i t s  e x c l u s i v e  

a u t h o r i t y  over  the m a t t e r s  ass i gned  to  i t .  I t  i s  n o t  i n c o r r e c t



to s t a t e  t h a t  a d i r e c t  t a x ,  as income t a x ,  i n s t i t u t e d  by 

the T e r r i t o r i a l  Government  cou l d  not  be o v e r r i d d e n  by the 

f e d e r a l  gene r a l  power ,   ̂ u n l es s  the  Federa l  Government  chose 

to e x e r c i s e  t he  power o f  d i s a l l o w a n c e .  I f  t he Fede r a l  

Government  so chose to  do so,  an argument  cou l d  be made 

t h a t  i t  would not  be d i s a l l o w i n g  l e g i s l a t i o n  t h a t  i s  u 11 ra 

v i r e s  bu t  r a t h e r  because the Federal  Government  m e r e l y  

d e s i r e d  t o  ve t o  i t .  To i n s t i t u t e  a d i r e c t  t a x ,  the N o r t h ­

west  T e r r i t o r i e s  need s a t i s f y  two c o n d i t i o n s :  ( 1 )  does i t

f a l l  w i t h i n  the d e s c r i p t i o n  o f  t a x a t i o n  g i ven  in s e c t i o n

1 3 ( a ) ;  and (2)  i f  i t  does,  on what  grounds cou l d  the Federa l
2

Government  d i s a l l o w  i t ?  Examined somewhat d i f f e r e n t l y ,  

the q u e s t i o n  can be asked,  i s  f e d e r a l  r eq u i r e m e n t  a c o n d i ­

t i o n  necessar y  be f o r e  the T e r r i t o r i a l  Government  can impose 

an income or  c o r p o r a t i o n  tax? I f  so,  then does t he  T e r r i ­

t o r i a l  Government  have any j u r i s d i c t i o n  i n  t he f i e l d  of  

d i r e c t  t a x a t i o n ?

The above a r i s e s  d i r e c t l y  f r om one of  the recommenda­

t i o n s  pu t  f o r wa r d  by the I n t e r d e p a r t m e n t a l  Commi t tee on 

Fede r a l - T e r r i t o r i a l  F i n a n c i a l  R e l a t i o n s  which s t a t e s  t h a t  

the T e r r i t o r i a l  Government  u n d e r t a k e  on i t s  p a r t  and t h a t

 ̂ C i t i z e n s  I nsu r ance  Company v t Parsons [ 1 8 8 1 ] ,  7 
App.  Cas. 60.

2
For  more i n f o r m a t i o n  on t he  m a t t e r  see the r u l i n g  

i n  Bank o f  To r on t o  v.  Lambe ( 1 8 8 9 ) ,  12 App.  Cas. 575.
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of  the m u n i c i p a l i t i e s  to a b s t a i n  f rom impos i ng  income,

c o r p o r a t i o n  and success i on  t a x e s .  I t  c o n t i n u e s  by s t a t i n g

t h a t  the above recommendat i on " i s  made w i t h  the knowledge

t h a t  the Fede r a l  Government  i s  no t  p r epar ed  to  r e q u i r e  the

T e r r i t o r i e s  to impose an i n c ome t a x * as is r e q u i r e d  of  the

p r o v i n c e s  t h a t  e n t e r  i n t o  the t ax  c o l l e c t i o n  ag r eemen t s " , j

I f  Federal  r e q u i r e m e n t  i s  a c o n d i t i o n  then o t h e r

i ssues must  be i n v e s t i g a t e d .  What i s  a d i r e c t  tax? Re l y i ng

on John S t u a r t  M i l l ' s  d e f i n i t i o n ,  the P r i v y  Counc i l  d e f i ne d

a d i r e c t  t ax  as a t ax  "demanded f rom the very  person whom

the l e g i s l a t u r e  i n t ende d  or  d e s i r e d  shou ld  pay i t "

F u r t h e r ,  what  do the words " f o r  T e r r i t o r i a l . . .  pu r poses"

encompass? Can the T e r r i t o r i a l  Government  impose a tax on

a p a r t i c u l a r  l o c a l i t y  i n  the Nor t hwes t  T e r r i t o r i e s  f o r  t he

purpose o f  r a i s i n g  money f o r  the e x c l u s i v e  d i s p o s i t i o n s  o f  
5the Counc i l ?  Sec t i on  125 o f  the B. N . Л, Ac t  e x p r e s s l y  p r o ­

v i de s  t h a t  "no lands o r  p r o p e r t y  b e l on g i ng  to Canada . . .  sha:  

be l i a b l e  to t a x a t i o n " .  The i n t e r e s t s  o f  the Crown i n  t he

Empha s i s my own.

Repor t  on the Nor t hwes t  T e r r i t o r i e s ,  1 9 6 7 . o p . c j t . ,

Bank o f  To r on t o  v. Lambe, o£. c j _ t . , pp.  581 -583

For more i n f o r m a t i o n  on the m a t t e r  as i t  r e l a t e s  to 
the p r o v i nc e s  see St .  C a t h e r i n e ' s  M i l l i n g  & Lumber Company 
v.  The Queen [ 1888J ,  14 App. Cas. 46;  Dow v.  B l ock  I 1 875 1.
L.R.  6 P.C,  272.  ---------------------



Nor thwes t  T e r r i t o r i e s  are p r o t e c t e d  by t h i s  s e c t i o n  f rom 

a d i r e c t  t a x ,  bu t  does t h i s  s e c t i o n  as w e l l  p r o t e c t  those 

i n d i v i d u a l s ,  companies,  c o r p o r a t i o n s ,  e t c . ,  who d e r i v e  

b e n e f i c i a l  i n t e r e s t s  f rom the Crown l and and the T e r r i t o r i a l
A

Government? As f o r  the p r o v i n c e s  s e c t i o n  125 does no t  

p r o t e c t  the l a t t e r  group f o r  they are s u b j e c t  t o  p r o v i n c i a l  

t a x a t i o n . ^

6 2

P r o p e r t y  and C i v i l  R i gh t s

As i n d i c a t e d  e a r l i e r  i n  t h i s  p a pe r ,  most o f  the r e c en t  

l e g i s l a t i o n  in Canada has been o f  a type not  p r ov i d e d  f o r  

by the Founders o f  C o n f e d e r a t i o n ,  and must  be e n a c t e d ,  i f  

a t  a l l ,  by the p r o v i n c e s .  The Royal  Commission on Domi n i on - 

f r o y  i nc i a 1—R e l a t i o n s ,  1 937 , contends  t nac  because o f  t h i s  

l ack  o f  " f o r e s i g h t "  the " p r o p e r t y  and c i v i l  r i g h t s "  c l au s e  

has become the r ea l  r e s i d u a r y  c l au s e  o f  t he B r i t i s h  Nor t h  

Amer i ca Ac t .  Can a comparable s t a t e m e n t ,  i n r e l a t i o n  t o

„ , ,  A c c o r d i ng  t o  s e c t i o n  46 o f  t he  N.W.T.  Ac t  the r i o h t
ï se or  t0 t he Р»-осееЗГ“ ПГ1 Un i t ed  to t hose  

ands a c qu i r e d  b e f o r e ,  on,  o r  a f t e r  the 1s t  day o f  A p r i l ,
Ыпп  ÜJ V  hr r ; t 0 r  S funds ; ,  . .  p u b l i c  l an d s ,  t he  a d m i n i s t r a  

° f  wh! ch h2s b e f o r e ,  on or  a f t e r  t he  1st  day o f  A p r i l ,  
1955 been t r a n s f e r r e d  by the Governor  i n Counc i l  to the
î i r r i I n H 1eS; ’ y  i a l l  r o a d s * s h e e t s ,  l anes and t r a i l s  on pub­
l i c  l ands ;  and l ands a c qu i r ed  by t he  T e r r i t o r i e s  p u r s u a n t  
to t ax  s a l e  p r o c e e d i n g s " .

r , S e ® jLgjgary and E d m o n t o n  La nd  C o m p a n y  v. A t t o r ney G_e_neral of C a n a d a . ( 1911 ) .  45 s r. r i7n 1- - - - - - - - -

c i  t . pD* if 9 3 S m 1 * - he R°we I T / S i r o i s  Repor t / Book  I . од,
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the enactment  o f  T e r r i t o r i a l  l e g i s l a t i o n ,  be made about  the 

" p r o p e r t y  and c i v i l  r i g h t s "  c l ause  in s e c t i o n  13(h)  o f  the 

Nor t hwest T e r r i t o r i e s  A c t ?

The e x t e n t  o f  the T e r r i t o r i a l  power o f  l e g i s l a t i o n  

over  " p r o p e r t y  and c i v i l  r i g h t s  in the T e r r i t o r i e s "  cannot  

be de te r mi ned  w i t h o u t  d e t e r m i n i n g  the power and r i g h t s  of  

the Federa l  Government i n  the Nor t hwes t  T e r r i t o r i e s ,  I t  

would appear  to t h i s  w r i t e r  t h a t  t he  j u r i s d i c t i o n  c o n f e r r e d  

upon t he  T e r r i t o r i e s '  " p r o p e r t y  and c i v i l  r i g h t s "  c l au s e  i s ,  

r e l a t i v e l y  speak i ng ,  s i m i l a r  to the j u r i s d i c t i o n  r es e r v ed  

f o r  t he  f e d e r a l  P a r l i a m e n t  i n  r e l a t i o n  to m a t t e r s  o u t s i d e  

the j u r i s d i c t i o n  o f  the Nor t hwes t  T e r r i t o r i e s .  In o t h e r  

words ,  the T e r r i t o r i a l  Government  can l e g i s l a t e  i n  m a t t e r s  

w i t h i n  the T e r r i t o r i e s  excep t  f o r  those e x c l u s i v e l y  r e t a i n e d  

by the Federal  Government  such as noted i n Chap t e r  I I I ,

Wi th the p r o v i n c e s  f e d e r a l  i n t e r f e r e n c e  can be no more than 

i s  necessar y  to e f f e c t i v e l y  e x e r c i s e  i t s  own p o we r s , 8 bu t  

i t  i s p o s s i b l e  i n the No r t h we s t  T e r r i t o r i e s ,  because o f  t hose 

c e r t a i n  p r o v i n c i a  1 - t ype r e s p o n s i b i l i t i e s  c a r r i e d  ou t  by the 

f e d e r a l  P a r l i a m e n t ,  to i n t e r f e r e  beyond what  i s  e f f e c t i v e l y  

necessar y  and in the p r ocess  encroach upon the T e r r i t o r i a l  

j u r i s d i c t i o n  f o r  " p r o p e r t y  and c i v i l  r i g h t s " .

C o n s i d e r i n g  the above,  a v a l i d  c o n j e c t u r e  i s  t h a t  the

8 Val in y , L ang l o i s , op. ci t .
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T e r r i t o r i a l  j u r i s d i c t i o n  o f  the " p r o p e r t y  and c i v i l  r i g h t s "  

c l ause  i s not  comparable to the J u r i s d i c t i o n  o f  the p r o ­

v i n c i a l  " p r o p e r t y  and c i v i l  r i g h t s "  c l a u s e .  Federa l  co n ­

t r o l  over  some p r o v i n e ia 1 - t ype  r e s p o n s i b i l i t i e s  cou l d  become 

i n t e r t w i n e d ,  c o n s c i o u s l y  or  u n c o n s c i o u s l y  w i t h  f e d e r a l  

l e g i s l a t i o n  t h a t  cou l d  a f f e c t  the " p r o p e r t y  and c i v i l  r i g h t s "  

c l a u s e .

Powers g i ven to the Commiss i oner  in Counc i l  o t h e r  than 

those enumerated i n  S ec t i on  13 and i n d i c a t e d  above,  i n c l u d e :  

s e c t i o n  9 ( 1 ) ,  the power to p r e s c r i b e  q u a l i f i c a t i o n s  f o r  

e l e c t i o n  o f  c o u n c i l  members;  s e c t i o n  12( 1 ) ,  t he power t o  

p r o v i d e  " f o r  the payment  ou t  o f  the No r t h we s t  T e r r i t o r i e s  

Co n s o l i d a t e d  Revenue Fund o f  i n d e m n i t i e s  to members o f  the

★
P r i o r  t o  the amendment o f  the No r t h we s t  T e r r i t o r i e s  

Ac_t the Nor t hwes t  T e r r i t o r i e s  d i d  no t  have a s e p a r a t e  T e r r i -  
t o r i a l  C o n s o l i d a t e d  Revenue Fund.  I ns t e a d  the No r t hwes t  
T e r r i t o r i e s  had an account  e s t a b l i s h e d  in the C o n s o l i d a t e d  
Revenue Fund o f  Canada.  A l l  e x p e n d i t u r e s  in the No r t h we s t  
T e r r i t o r i e s  b e f o r e  A p r i l  1, 1967 were f i n a n c e d  by t he Con­
s o l i d a t e d  Revenue Fund o f  Canada whi ch gave the Feder a l  
Government  u n l i m i t e d  use of  i t s  " f e d e r a l  spend i ng  power " .  
E x p e n d i t u r e s  pa i d f rom the C o n s o l i d a t e d  Revenue Fund do no t  
r e q u i r e  any c o n s t i t u t i o n a l  amendment ,  and hence the Federa l  
Government  c ou l d  s u p p o r t  any a c t i v i t y  i t  d e s i r e d  w i t h i n  the 
t e r r i t o r i a l  j u r i s d i c t i o n .  One e f f e c t  o f  p r o v i d i n g  f o r  a 
T e r r i t o r i a l  C o n s o l i d a t e d  Revenue Fund i n v o l v e d  s e t t i n g  up 
the T e r r i t o r i a l  L i q u o r  System on a r e v o l v i n g  f und ba s i s  
i n l i n e  w i t h  p r o v i n c i a l  p r a c t i c e .  Such a change added to 
the p r o v i n c i a  1 - t y p e  o f  r e s p o n s i b i l i t i e s  c a r r i e d  ou t  by the 
T e r r i t o r i a l  Government .  See Repor t  on the No r t hwes t  T e r r i -  
t o r i e s ,  1967,  I n t e r d e p a r t m e n t a l  Commi t tee on F e d e r a l -  ~ 
T e r r i t o r i a l  F i n a n c i a l  R e l a t i o n s ,  Queen' s P r i n t e r ,  1967.
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C o u n c i l " ;  s e c t i o n  1 4 ( 2 ) ,  the power to make game o r d i na n c e s  

in res pei. t o f  I nd i ans  and t s k i m o s ;  s i c t i o n  15,  the power 

to a u t h o r i z e  the Commiss ioner  to e n t e r  i n t o  agreement  w i t h  

the Federa l  Government  "unde r  and f o r  the purposes o f  any 

Act  o f  the P a r l i a m e n t  o f  Canada t h a t  a u t h o r i z e s  the Gover n ­

ment to e n t e r  i n t o  agreements w i t h  the p r o v i n c e s . . . " ;  

s e c t i o n  1 6 ( 1 ) ,  the power to t r a n s m i t  o r d i na n c e s  t o  t he  

f e d e r a l  P a r l i a m e n t ;  s e c t i o n  24,  g r a n t s  the l e g i s l a t i v e  power 

to make o r d i nances  in r e l a t i o n  to b o r r o w i n g  s u b j e c t  t o  

s e c t i o n  2 4 ( 2 ) ,  approva l  o f  t he  Governor  i n  C o u n c i l ,  l e n d i n g  

and i n v e s t i n g  money by the Commi ss i oner ;  s e c t i o n  4 5 ( 2 ) ,  the 

r i g h t  t o  d e s i gn a t e  the Commiss ioner  to make r e g u l a t i o n s  

r e s p e c t i n g  p r i s o n s  and p r i s o n e r s ;  and s e c t i o n  46,  the r i g h t  

t o  the b e n e f i c i a l  use and proceeds o f  t hose l ands  " v e s t e d  

i n  Her Ma j es t y  in r i g h t  o f  Canada" and l i m i t e d  to those l ands 

as i n d i c a t e d  in t he  s e c t i o n .

w
. .. s i g n i f i c a n t  change i n  p o l i c y  took p l ace  i n  1969 

w i t h  the t r a n s f e r  t o  the Government  o f  t he  No r t hwes t  T e r r i -  
" Ün ÜS ' J d r o i n i s t r a t i o n ,  c o n t r o l  and management o f

hundreds o f  a d m i n i s t r a t i v e  and e d u c a t i o n a l  s i t e s  in the 
No r t h we s t  T e r r i t o r i e s ,  i n c l u d i n g  t he a p p u r t e n a n t  b u i l d i n q s  
an s e r v i c e s  i n s t a l l a t i o n " ,  and l and in the i mmedia te  v i c i ­
n i t y  o f  m u n i c i p a l i t i e s ,  t o w n s i t e s  and s e t t l e m e n t s .  The 
t r a n s f e r  i nc r eased  the scope o f  the p r o v i n c i a  1 -  t ype o f  
r e s p o n s i b i l i t i e s  c a r r i e d  ou t  by the T e r r i t o r i e s  by g i v i n q  
the T e r r i t o r i a l  Government  " g r e a t e r  autonomy t h r o u g h  t he  
c o n t r o l  o f  m u n i c i p a l  deve lopment  in c o n c e r t  w i t h  the l o c a l  
c o u n c i l s  . See Government  A c t i v i t i e s  i n  t he  North. 1969, 
A d v i s o r y  Commi t t i e  on No r t h e r n  Devel opment ,  I n f o r m a t i o n  
Canada,  Ot t awa,  1970, p. 160; Annual  Repor t .  1960-1969 
Depar tment  o f  I nd i an  A f f a i r s  and N o r t h e r n  Development  
Queen s P r i n t e r ,  Ot t awa ,  1970, p. 87; Annual  Repor t  o f  the

S S ] p f  pg6 No r t h w e st  T e r r i  t o r Tes T  1967-68 . Y e l l o w -
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S e c t i on  8 o f  the Nor t hwes t  T e r r i t o r i e s  Ac t

As i de  f r om t he  above s e c t i o n s  which g i ve  the Commis­

s i o n e r  i n Counc i l  p r o v i n c i a l - t ype r e s p o n s i b i l i t i e s ,  t he  
★ ★

r e c e n t  amendments to s e c t i o n  8 a r e  of  s u f f i c i e n t  i mp o r t a n c e  

h i s t o r i c a l l y  and p o l i t i c a l l y ,  to w a r r a n t  a p a r t  i n  t h i s  paper  

devo ted  e n t i r e l y  t o  them.

H i s t o r i c a l l y  the number o f  appo i n t ed  members t o  Counc i l  

has t ended,  u n t i l  1957,  to exceed the number o f  e l e c t e d  

members.  Wi th the i mp l em e n t a t i on  o f  the A d v i s o r y  Commiss i on ' :  

r ecommendat i on to i n c r e a s e  the number o f  e l e c t e d  members and 

decrease the number o f  appo i n t ed  members, ^ t h e r e  has been a 

d e f i n i t e  t r e n d  to  move i n  t h a t  d i r e c t i o n  (see P l a t e  2 ) .

P r i o r  to the amendments,  Counc i l  c o n s i s t e d  o f  t we l ve  members,  

seven o f  whom were e l e c t e d  and f i v e  a p p o i n t e d ;  now the 

T e r r i t o r i a l  Co u n c i l  c o n s i s t s  o f  f o u r t e e n  members,  ten 

e l e c t e d  and f o u r  a p p o i n t e d .^0

1967-70.

★ ★ * *
Repor t  of  the A d v i s o r y  Commission on the Deve l op ­

ment o f  Government  i n  t he..N o r t h w e s t " T e r r i  t o r i  es . O t t awa .  1 966 .

g
Developmen t  o f  Government  i n the No r t hwes t  T e r r i ­

t o r i e s  , i 466 , op . c i t . .  p.  163. "

★ ★ ★

10
The No r t hwes t  T e r r i t o r i e s  A c t , s e c t i o n  8 ( 1 1 ) .
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Ueforc  the amendment to s e c t i o n  8( 2 ) the Covernor  in 

Counc i l  had the power " t o  d i s s o l v e " ,  at  any t i me ,  " t h e  

Counc i l  and cause a new Counc i l  to be e l e c t e d  and a p p o i n t e d " ,  

However ,  the amendment t o  t h i s  s e c t i o n  s t i p u l a t e s  t h a t  the 

Governor  in Counc i l  c a r r i e s  ou t  the above ment i oned powers 

ujLon c o n s u l t a t i o n  w i t h  the Counc i l  o r  a f t e r c o n s u l t a t i o n  w i t h  

each member o f  the Counci  1. The amendment a l so  i nc l ud e s  a 

new s u b s e c t i on  ( 2 , 1 ) whi ch s t a t e s  t h a t  " s u b j e c t  to the 

appr ova l  o f  the Governor  in C o u n c i l "  the number o f  a p p o i n t ed  

members can be reduced " a t  such t i mes  and in such numbers as 

the Commiss ioner  in Counc i l  may de t e r m i n e ' .

These amendments have u n d o u b t e d l y  i n c r e a s e d  t he  power 

of  the Counc i l  and the Commiss ioner  i n C o u n c i l .  The p o l i ­

t i c a l  i m p l i c a t i o n s  can o n l y  be cons t r ued  as making the T e r r i ­

t o r i a l  governmenta l  systems more conduc i ve  to r e s p o n s i b l e  and 

r e p r e s e n t a t i v e  government .  The degree o f  p r o v i n c i a l i s m ,  t h a t  

i s ,  the q u a l i t y  o f  be i ng  p r o v i n c i a l ,  of  t he  l e g i s l a t i v e  

branch has i nc r eas ed  by the a d d i t i o n  of  t hese  r e s p o n s i b i l i t i e s  

b r o u g h t  about  by amendments t o  s e c t i o n  8 . I t  i s  f o r  the above 

reason t h a t  the a u t h o r  would mark the amendments to s e c t i o n  8 , 

i n p a r t i c u l a r  s u b s e c t i on  2 and 2.1 as of  g r e a t  i mp o r t a n c e ,  

second to the A d v i s o r y  Commi ss i on ' s  recommendat i ons ,  i n  the 

p o l i t i c a l  deve lopment  of  the No r t h we s t  T e r r i t o r i e s .

★
Emphasis my own.
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T r a n s f e r  of  Admin i s t r a t i v e  Re s p o n s i b i 1 i t i e s

Of the main r e c o v e r  da t  i on s put  f o r wa r d  by the A d v i s o r y  

Coinmi s s i on and implemented by the Federa l  Government ,  p e r ­

haps the one which c r ea t e d  an awareness of  p r o v i n c i a l - t y p e  

of  r e s p o n s i b i l i t i e s  l a c k i n g  in the Nor t hwes t  T e r r i t o r i e s  

was the recommendat i on o u t l i n i n g  the need f o r  a T e r r i t o r i a l  

P u b l i c  S e r v i ce  o r gan i zed  a l ong de p a r t m e n t a l  l i n e s .  P r e ­

s e n t l y  the p u b l i c  s e r v i c e  i s ,  i n  a d d i t i o n  to the e x e c u t i v e  

b r anc h ,  compromised o f  the f o l l o w i n g  d e p a r t m e n t s ;  s e r v i c e  - 

a d m i n i s t r a t i o n ,  p u b l i c  wo r ks ,  i n f o r m a t i o n ,  p u b l i c  s e r v i c e s ;  

and programme -  i n d u s t r y  and deve l opmen t ,  l o c a l  gover nmen t ,  

e d u c a t i o n ,  and s o c i a l  deve l opmen t .

The r e s p o n s i b i l i t i e s  o f  t h i s  p u b l i c  s e r v i c e  are i d e n t i c a l  
t o  those a d m i n i s t r a t i v e  r e s p o n s i b i l i t i e s  c a r r i e d  ou t  by p r o ­

v i n c i a l  gover nmen ts ;  and a l l  a re  comp a t i b l e  w i t h  the j u r i s ­

d i c t i o n a l  l i m i t s  s e t  out  i n  s e c t i o n  13 of  the N o r t hwest  

T e r r i t o r i e s  A c t . However ,  the r e s p o n s i b i l i t i e s  men t i oned  in 

t h i s  Chapter  are no t  r e p r e s e n t a t i v e  o f  the e n t i r e  range o f  

p r o v i n c i a l - t y p e  r e s p o n s i b i l i t i e s  per f o rmed by the p r o v i n c e .  

Those p r o v i n c i a l - t y p e  r e s p o n s i b i l i t i e s  t h a t  are n o t  hand led 

by the T e r r i t o r i a l  Government  have been noted i n  Chap t e r  I I I ,  

w h i l e  t hose which a re  s t r i c t l y  a d m i n i s t e r e d  by the T e r r i t o r i a l  

Government  but  are f i n a n c i a l l y  c o n t r o l l e d  by the Federa l  

Government  are s p e c i f i c a l l y  d i s c u s s e d  i n  Chap t e r  V . *

★
The A d v i so r y  Commission s t a t e s  t h a t  the d i s s i m i l a r i t i e s  

i n  t hose r e s p o n s i b i l i t i e s  per f o rmed by the p r o v i n c e s  and those 
pe r f o r med  by the N.W.T.  "amount  t o  d i f f e r e n c e s  i n  n a t u r e " .  
Repor t  o f  the A d v i s o r y  Commission on the Development  o f  Govern-  
ment  i n the No r t hwes t  T e r r i t o r i e s . Vo l .  1 . 1966 . O t t a w a . p. Q7
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Perhaps t he most  e f f e c t i v e  method o f  i l l u s t r a t i n g  the 

compar i son  Detween t hose  r e s p o n s i b i l i t i e s  pe r f o r med  by the 

p r o v i n c e s  and those p r o v i n c i a  1 - t ype pe r f o r med  by the 

T e r r i t o r i e s  is t h r ough  a d i ag r am,  Such a d i agram is p r e ­

sen ted  on P l a t e  3 and does not  s p e c i f i c a l l y  l i s t  t he r e s p o n s ­

i b i l i t i e s  but  i l l u s t r a t e s  the scope o f  p r o v i n c i a l  r e s p o n s ­

i b i l i t i e s .

Though the Canadian C o n s t i t u t i o n  p r o v i de s  f o r  a d i v i ­

s i on  o f  powers between two l e v e l s  o f  gover nmen t ,  t he degree 

or  scope o f  Canadian f e d e r a l i s m  has e x h i b i t e d  c y c l i c a l  

t enden c i es  u n l i k e  t h a t  o f  the A u s t r a l i a n  and Amer i can 

f e d e r a t i o n s .  At  d i f f e r e n t  p e r i o d s  in Canada' s p o l i t i c a l  

h i s t o r y  t he  Federal  Government  has tended towards e i t h e r  

c e n t r a l i z a t i o n  o f  powers o r  d e c e n t r a l i z a t i o n  o f  powers .  

R e f l e c t i n g  these c y c l i c a l  t e n d e n c i es  p r o v i n c i a l  powers have 

e i t h e r  decreased or i n c r e a s e d .  P l a t e  3 i l l u s t r a t e s  the c y c l e  

and l i k e w i s e  i n c l u d e s  the t r end  the Nor t hwes t  T e r r i t o r i e s  has 

e x p e r i e n c e d .  U n l i k e  the p r o v i n c e s  the power o f  t he  T e r r i ­

t o r i a l  Government  has tended to s t e a d i l y  i n c r e a s e ,  but  ve r y  

g r a d u a l l y .
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C H A R T  t R V

I t  fuir, boon shown in Chapter  I I !  f M  t c e r t a i n  respon 

s i  b i l l  t i e s  t h a t  no r ma l l y  would f a l l  i r  i c r  p r o v i n c i a l  j u r i s ­

d i c t i o n  have boon r e t a i ne d  and are pe r f o r med  by the Federa l  

Government  in the n o r t h we s t  T e r r i t o r i e s .  On the o t h e r  

hand,  Chapter  I V  has i n d i c a t e d  those p r o v i n e ia 1 -  t y p e  respon-  

s i b i l i t i e s  t h a t  are per formed by the T e r r i t o r i a l  Government. .  

Chapter  V w i l l  d i s c us s  those r e s p o n s i b i l i t i e s  t ha t  are 

per f o rmed by the T e r r i t o r i a l  Government  on b e h a l f  o f  the 

Federal  Government  and which are e i t h e r  p r o v i n c i a l  in n a t u r e  

o r ,  f e d e r a l  i n  n a t u r e  (see Table 3 ).

£.CPvj.nc i a 1 “ Type o f  Respo n s i b i l i t i es  Per formed bv the 
T e r r i t o r i a l Government  on B e h a l f  o f  t he  f e d e r a l  Governmen t

(1)  R e l a t ed t o  I n d i an  and Eskimo Af f a i r s

In o r d e r  to o b t a i n  a d e l i n e a t i o n  o f  p r o v i n c i a l  and 

f e d e r a l  r e s p o n s i b i l i t i e s  as they are r e l a t e d  to I nd i an  and 

Esk imos,  i t  i s  necessary  to e s t a b l i s h  some terms of  

re fe ren c e .

By s e c t i o n  91(24) of the B.N.A. A c t ,  the Federa l  Govern­

ment  has e x c l u s i v e  power to l e g i s l a t e  c onc e r n i ng  a l l  aspec t s  

o f  I n d i an s  and Eskimos.  The f e d e r a l  P a r l i a m e n t  has a u t h o r i t y  * •

w
• u . The Supreme Cour t  in 1939 decreed t h a t  the Eskimo 
i n h a b i t a n t s  o f  Quebec were i n c l u d e d  i n  the a b o r i g i n a l  groups

See £-e- L^ imos [ , 9 3 g ? S- C- R-
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t a b l e  3  R E S P O N S IB I L I T I E S  , PROV INC IAL  AND FE D t
IN NATURE , PERFO RM ED  BY THE TERR ITO R IAL  
QOVERNMENT ON BEHALF OF THE FEDERAL  
GOVERNMENT

PROVINCIAL IN NATURE

A n t L A t t O  TO IN D IA N S  ANO E S K I M O S  *

FEDERAL IN NATURE

A IM S 1П IP Г. CO N STRU C T IO N  WMI'.Rr 0 0  T NN U N O  
D O E S  NO! CARRY OUT CONS YÏIU C T ION

I Г DUCAT I ON

г m o u s in g
0 N O RTH ER N  R E N T A L  MOUSING PROGRAM 

b T E R R I T O R I A L  RENTAL  MOUSING P ROG RAM  
( R f O A R I ) L E S S  0» C TM N IC  ORiGiN)

H A D M I N I S T R A T I O N  OF ГГ RRI TOR IAI SM A l  L 
B U S I  NT S S FU ND

f. F I E L D  S E R V I C E 1, Rt L ATCO  TO A D M IN I S T R A T IO N  OF 
ТМГ E S K I M O  lO A N  TUNO

3 WriFARl
o T M I C I RE CAROL ESS 0Г tTMNiC ORIGIN) 
b MT III CAR C ЬСМГМГ ( RrCAROirSS 01 Г ThNIC

ORIGIN )

t CAT L GORlCAT ALLOWANCES 

6  » O S I E R  M OM CS  , ADOPT IO N  A S S I S T A N C E  , 
CARE OT AGE Ü , ETC  

• C O M M U N ITY  WE I FAHI. PROGRAMS

D O T H E R S

1 E X E C U T IO N  o r  NO TU I L AT I ON OF S A L E , L E A S E ,  
ETC..

2  C EM 1 A IN  RT SPONSiU lLTT lES UNDER THE 
I N D I A N  A C T

3  M A IN T E N A N C E  OF A C E R T A IN  PORT ION  OF ROAD 
IN TMF WOOD BUFFALO NAT IONAL  PARK

Г L O C A l  W O R K S  
« A R T S  0  C R A F T S

0  M A IN T E N A N C E  AND L I M I T E D  C O N ST R U C T IO N

OF ROAD.

■ "s c h e m a t i c  o i a g r a m  o u o w  i l l u s t r a t e s  a r e a s  o k  r e s p o n s i b i l i t i e s  in  r e l a t i o n  i o  In d i a n s  o  E s k i m o s

O o ,  * THOSE  PROV IN C IAL  r c s p o n s i h i i  i t i e s  p e r f o r m e d  b y  a 
p r o v i n c i a l  g o v e r n m e n t  o n  DLMAl E o f  t h e  f e d e r a l  
G OV ER NM E N T  IN R L L A T lO N  TO IN D IANS  AND/OR E S K I M O S

0

Ь

0

THOSE PROVINCIAL  RESPONS11) IL I T I F S  PrRTORMED BY 
THE t e r r i t o r i a l  G O V E R N M E N T  o n  o c h a l f  o r  THE f f d e r a l

GOVERNMENT IN RELAT ION  TO IN D IANS  AND/OR F S K IM O S .

THOSE P R O V IN C IA L  R E S P O N S I B I L I T I E S  PERFORMED ПТ A 
P R O V IN C IA L  GOVERNMENT ON BEHALF 0Г THE PROV INCE.

THOSE  PROV INC IAL  R E SP O N S  IRII.I Tl C S  P ER FO R M ED  BY 
THE  T E R R IT O R IA L  GOVERNMENT.

INDIAN  AND E S K I M O  POPULAT ION IN RE LA T I VC TERMS IS 

ГНС NW.T. T H A N  IN ANY S I N G L E  P R O V IN C E .

b ,  FFDERAL  R E S P O N S IB I L I T Y  RE LA T E D  t o

THE AFFA IRS  OF INDIANS Q E S K I M O S

A M ZAMIWNX ' / /
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to r e g u l a t e  the l i v e s  and a f f a i r s  o f  I n d i an s  on " l an d s  

r ese r ved  f o r  I n d i a n s " ,  bu t  I n d i an s  o f f  t hese l ands and on,  

f o r  example,  the Commi ss i oner ' s  Lands would appear  to be 

s u b j e c t  to gener a l  T e r r i t o r i a l  p r o p e r t y  and r e g u l a t o i y  l e g ­

i s l a t i o n . ^  S i m i l a r l y  as w i t h  the p r o v i n c e s ,  i t  can be 

assumed t h a t  the I nd i an  as an i n d i v i d u a l  i s  not  s u b j e c t  to 

a t t achmen t  no r  may he be taken under  T e r r i t o r i a l  p rocess  

( o r  p r o v i n c i a l  p r ocess )  any more than can the proposed 

Mackenz ie p i p e l i n e . 2 But  r e g u l a t o r y  l e g i s l a t i o n  such as t h a t  

s t i p u l a t e d  i n  s e c t i o n  1 4 ( 2 ) ,  game l aws;  and s e c t i o n  18(2)  

laws o f  gene r a l  a p p l i c a t i o n  o f  the Nor t hwes t  T e r r i t o r i e s  A c t ; 

and aspec t s  r e l a t e d  to p r o p e r t y  such as m u n i c i p a l  t axes  do 

app l y  to I nd i ans  and Esk imos.  On the o t h e r  hand,  t he  p r o ­

v i s i o n  o f  such s e r v i c e s  as e d u c a t i o n ,  w e l f a r e ,  f o r  the 

I n d i a n  and Eskimo i s  a f e d e r a l  res p o n s i b i 1 i t y ; bu t  though 

these r e s p o n s i b i l i t i e s  i n  r e l a t i o n  to I n d i an s  and Eskimos 

f a l l  w i t h i n  f e d e r a l  j u r i s d i c t i o n ,  they are a l so  p r o v i n c i a l -  

t ype  r e s p o n s i b i l i t i e s  per f ormed by the T e r r i t o r i a l  Government .  

In o r de r  to avo i d  a d m i n i s t r a t i v e  d u p l i c a t i o n  and p o s s i b l e  * 1

For the p r o v i n c i a l  
11 W.L.R.  238,  19 Man. R. 
406.

s t o r y  see Sanderson v.  HeaD Г19П91 
122;  Rex y V l l i l l  11 967 1 15 0,1 . R

For i n f o r m a t i o n  p e r t a i n i n g  to  s i m i l a r  aspec t s  and 
how i t  a f f e c t s  p r o v i n c i a l  l e g i s l a t i o n  see Re Ca l edon i a  
f i l l i n g  Company v.  Johns £1918 ] ,  42 O. L . R . ~33è ;  Ëx p a r t e  
Tenasse [ Ш )  J 1 D .L .R.  806 , 2 M.P.R.  253 ; Re Ka'ne' f  19401
1 D.L .R.  390.  --------------
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encroachment  on autonomy,  the Feder a l  Government ,  as w i t h  

the p r o v i n c e s ,  has d e l e g a t e d  some a d m i n i s t r a t i v e  power  to 

the T e r r i t o r i a l  Government  e n a b l i n g  i t  to p r o v i d e  e d u c a t i o n ,  

w e l f a r e ,  and hous ing s e r v i c e s  t o  the I n d i a n  and the Esk imo.  

What i s o c c u r r i n g  t h e n ,  i s  t h a t  the T e r r i t o r i a l  Government  

per f o r ms  f u n c t i o n s  whi ch are p r o v i n c i a l  in n a t u r e  and these 

f u n c t i o n s  i n c l u d e  a s u b j e c t  m a t t e r  t h a t  i s  under  f e d e r a l  

j u r i s d i c t i o n .  Th i s  d e l e g a t i o n  o f  f u n c t i o n a l  r e s p o n s i b i l i t y  

shou ld  no t  be c o n s t r u e d  as meaning t h a t  the T e r r i t o r i a l  

Government  can i mplement  l e g i s l a t i o n  whi ch r e g u l a t e s  the 

a f f a i r s  and l i v e s  o f  the I n d i an  and t he Eskimo.  On the c o n ­

t r a r y ,  by s e c t i o n  91 ( 24 )  t h i s  power i s  e x c l u s i v e l y  i n v e s t e d  

w i t h  the Federa l  Government .  The d e l e g a t i o n  o f  a u t h o r i t y  

i s  ach i eved by amendments t o  t he  I n d i a n  A c t .

One f i n a l  note b e f o r e  p r o c e e d i ng  w i t h  the d i s c u s s i o n  

o f  the r e s p o n s i b i l i t i e s .  Some o f  the r e s p o n s i b i l i t i e s  

examined here are r e p r e s e n t a t i v e  o f  areas where T e r r i t o r i a l  

and f e d e r a l  r e s p o n s i b i l i t i e s  o v e r l a p .  For exampl e ,  educa ­

t i o n  i s  a T e r r i t o r i a l  r e s p o n s i b i 1i t y  but  a t  the same t ime 

the Federa l  Government  c o n t r i b u t e s  to the o p e r a t i o n  o f  t he  

e d u c a t i o n a l  s e r v i c e s  t h r ough  g r a n t s - i n - a i d .  A d i cho t omy  o f  

r e s p o n s i b i l i t i e s  i n t o  those per f o rmed by the T e r r i t o r i a l  

Government  on b e h a l f  o f  the Federa l  Government ,  and t hose 

t h a t  o v e r l a p  i s  d i f f i c u l t  t o  examine on a f i n a n c i a l  b a s i s .

But  i f  one keeps in mind t h a t  t hose d e a l t  w i t h  i n  t h i s  

s e c t i o n ,  though t hey  are a l l  encompass ing,  s p e c i f i c a l l y  r e f e r
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to those p r o v i n c i a  1 - t ype r e s p o n s i b i l i t i e s  pe r f o r med  by 

the T e r r i t o r i a l  Government  on b e h a l f  of  the Federa l  Gove r n ­

ment  in r e l a t i o n  to  I n d i an s  and Eskimos,  t hen a d i cho t omy  

can be a ch i eved .

( a ) Educa t i on

In 1955,  r e s p o n s i b i l i t y  f o r  the e d u c a t i o n  o f  I nd i an s  

i n  the No r t hwes t  T e r r i t o r i e s  was t r a n s f e r r e d  f r om the 

I nd i an  A f f a i r s  Branch o f  the Depar tment  o f  C i t i z e n s h i p  and 

I m m i g r a t i o n  to the Depar tment  o f  N o r t h e r n  A f f a i r s  and 

Na t u r a l  Resources ( p r e s e n t l y  the D . I . A . N . D , ) .

As i n d i c a t e d  i n  the i n t r o d u c t i o n  o f  t h i s  C h a p t e r ,  the 

Federa l  Government  i s  a l so  r e s p o n s i b l e  f o r  the a f f a i r s  o f  

Esk imos.  The s choo l s  were oper a t ed  under  the I n d i a n  Act  

and the r e g u l a t i o n s  c o n t a i n e d  t h e r e i n .  Because the T e r r i ­

t o r i a l  Counc i l  l acked  a c i v i l  s e r v i c e  whi ch cou l d  o r g a n i z e  

and a d m i n i s t e r  a school  sys tem,  the T e r r i t o r i a l  Government  

c o n t r a c t e d  i t s  e d u c a t i o n a l  s e r v i c e  t o  the Feder a l  Government .  

The Federa l  Government ,  t h e n ,  was r e s p o n s i b l e  f o r  t he p r o ­

v i s i o n  o f  e d u c a t i o n a l  s e r v i c e s  not  o n l y  f o r  I n d i an s  and 

Eskimos whose e d u c a t i o n  i t  i s  r e s p o n s i b l e  f o r ,  bu t  f o r  a l l  

c h i l d r e n .  The Feder a l  Government  ac ted as a p r o v i n c i a l  

Depar tment  o f  Educa t i on  d e r i v i n g  i t s  a u t h o r i t y  f r om the 

T e r r i t o r i a l  Counc i l  and s e c t i o n  91 ( 24 )  o f  the B.N.A.  A c t .

The schoo l  system was a d m i n i s t e r e d ,  t h r ough  a f e d e r a l  d e p a r t ­

ment ,  and where schoo l  d i s t r i c t s  e x i s t e d ,  t hey  were s u p e r ­

v i sed  and i n s p e c t e d  by the Federal  Government .
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F i n a n c i a l l y ,  the T e r r i t o r i a l  Government  was r e s p o n s i b l e  

f o r  the e d u c a t i o n  cos t  o f  the " t e r r i t o r i a l  p u p i l " ,  w h i l e  

the Federa l  Government  was r e s p o n s i b l e  f o r  the e d u c a t i o n  

c o s t  o f  the " f e d e r a l  p u p i l " ,  t h a t  i s ,  a c h i l d  o f  Eskimo or 

I n d i an  s t a t u s .  The T e r r i t o r i a l  Government  c o n t r i b u t e d  towards 

the o p e r a t i o n a l  c o s t s  i n  d i r e c t  p r o p o r t i o n  to  the number o f  

" t e r r i t o r i a l  p u p i l s "  e n r o l l e d  in the Federa l  Day Schoo l s .

An i d e n t i c a l  p o l i c y  w s f o l l o w e d  i n  c o v e r i n g  the c a p i t a l  

c os t s  o f  schoo l s  and the c a p i t a l  and o p e r a t i n g  c o s t s  o f
3

p u p i l  r e s i d e n c e s .  Such an a r r angement  proved t o  be w o r k ­

ab l e  and e c o n o mi ca l .  Wi th i m p l e m e n t a t i o n  o f  the Advi  so r y  

Commissi  o n 1s recommendat i on p e r t a i n i n g  to  e d u c a t i o n ,  an 

a l mos t  r eve r se  s i t u a t i o n  came i n t o  be i ng .

In 1969 a t wo - s t a g e  programme a u t h o r i z e d  the D i r e c t o r  

o f  Educa t i on  o f  the Nor t hwes t  T e r r i t o r i e s  to assume d i r e c t  

r e s p o n s i b i l i t y  f o r  the a d m i n i s t r a t i o n  o f  a l l  e d u c a t i o n  

programmes i n  the No r t hwes t  T e r r i t o r i e s .  On A p r i l  1, 1970,  

r e s p o n s i b i l i t y  f o r  a t o t a l  o f  s i x t y  schoo l s  i n  the Mackenz i e ,  

F r a n k l i n  and Keewat i n  D i s t r i c t s  was t r a n s f e r r e d  f r om the 

n o r t h e r n  a d m i n i s t r a t i o n  programme o f  the Depar tment  o f  

I n d i a n  A f f a i r s  and No r t h e r n  Development  to the T e r r i t o r i a l

Repor t  on the No r t hwes t  T e r r i t o r i e s ,  1967 , o p . c i t . ,  
p p . 8 - 13 .
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G o v e r n m e n t .  Thus the r e s p o n s i b i l i t y  for the e d u c a t i o n  of 
the " f e d e r a l  p u p i l "  b e c a m e  the r e s p o n s i b i l i t y  of the 
T e r r i t o r i a l  G o v e r n m e n t .  In o t h e r  w o r d s ,  the r od e r a i 
G o v e r n m e n t  d e l e g a t e d  to the T e r r i t o r i a l  G o v e r n m e n t  the 
r e s p o n s i b i l i t y  for p r o v i d i n g  a p r o v i n c i a  1- t y p e  of s e r v i c e  
for the Indian a nd  E s k i m o .  L e g a l l y ,  by s e c t i o n  9 1 ( 2 4 )  the 
F ed e r a l  G o v e r n m e n t  can r e t r a c t  the d e l e g a t i o n  and a s s u m e  
the r e s p o n s i b i l i t y  by i t s e l f , ev en  t h o u g h  e d u c a t i o n  is a 
p r o v i n c i a l - t y p e  res pons i b i 1 i ty.

T he  m a j o r i t y  of the s t u d e n t s  e n r o l l e d  in the s c h o o l s  
of the N o r t h w e s t  T e r r i t o r i e s  are I nd ian and E s k i m o .  Out of 
a total of 10,311 s t u d e n t s  e n r o l l e d  in 1 9 7 0 - 7 1 ,  5 , 9 9 5  w e r e  
I n d i a n s  and E s k i m o s ,  the r e m a i n i n g  n u m b e r  4 , 3 1 6  w e r e  c l a s s i ­
fi ed  as O t h e r s .  The E s t i m a t e s  of the N o r t h e r n  A d m i n i s t r a ­
tion P r o g r a m  for 1 9 7 0- 71  c o n t a i n e d  p r o v i s i o n s  t o t a l l i n g  
$ 3 . 0  m i l l i o n  for a d d i t i o n s  a nd  i m p r o v e m e n t s  to s c h o o l s  in 
the N o r t h w e s t  T e r r i t o r ies . 4 C o n s i d e r i n g  the p r e s e n t  r a t i o  
of " f e d e r a l  p u p i l "  to " t e r r i t o r i a l  p u p i l " ,  the c o m b i n e d  cos t 
of a d m i n i s t e r i n g  this c o n d i t i o n a l  g r a n t  and the a l l o c a t i o n  
o f  the g r a n t  a c c o r d i n g  to p u p il  ra ti os  is in f a v o u r  of the 
" f e d e r a l  p u p i l "  (see P l a t e  4).

T en  i L u f r c - — ■l‘ " a|1| ■R; p'9 : *  ° f ,.th e  i iCo" , ; » 1û n > r  n f  H . .  No r t h we s t

оПГ?04т ? ь 1 f ' 9U,r ? s are i den t i ca 1 t o t hose no ted  above;  on 
f>thè?s 1?731? raent readS I n d i an s  4 -296 - Eskimo 4 , ?64 and

T h e  N a t i o n a l  F i n a n c e s , o p . cj_t. , p. 2344



PLATE 4 S I M P L E  S ET  THEORY A P P L I E D  TO 
E D U C A T I O N  IN THE N.W.T.

A
A REPRESENTS the provision of EDUCATIONAL 

SERVICES IN ITS BROAOFST SENSE.
B

B represents pupil distribution by ethnicORIGIN *

c
f  u Э r C REPRESENTS THE SUPERIMPOSITION OF СГТ ‘ в ' ON S F T ' a ' 
SHADEO PART OF SET C INDICATES TME QUANTIFICATION OF THE EDUCA­
TIONAL SERVICCS PROVIDED FOR THE SUBJECT CLASS UNDER FEOERAL 
JURISDICTION —  SECTION 91 (2 A |  . U N A  АСГ

THF ABOVE DIAGRAMS OUT OF A TOTAL OF 
"UNITS' IN THIS CASE T EACHFRS , ГINANCES

SHOW T H A T  THE TERR IT ORIA 
100 UNITS FOR THE EXPLIC 
REPRESENT SUCH FACTORS • ETC..

L GOVCRNMCNT , in THE FIELD OF EDUCATION, DIRECTS SB J UNITS
it purpose of providing education for thc indian b Eskimo
AS MEMOS WRITTEN OR TYPED . E T C .  TO SUCH THINGS AS HIRING

flASEO ON FIGURES OOTAINCO 
DEPARTMENT OF INFORMATION FROM THE ANNUAL fffrof/1 OF ГнГ COMMISSIONER 0Г THE NORTHWEST TFRR! TOR !C S. MO. 

YELLOWKNIFE , 1970 , p.105. ------------- ’
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The Nor t hwes t  T e r r i t o r i e s  St uden t  Grant  and Bu r s a r y  

Programs i s  open to a l l  s t u d e n t s  o f  the No r t hwes t  T e r r i ­

t o r i e s ,  as i s the Canada Studen t  Loans Pr ogr am . 5 Through 

the f o r mer  two p o l i c i e s  the T e r r i t o r i a l  Government  p r o v i de s  

g r an t s  f o r  t u i t i o n ,  t r a n s p o r t a i  on and t e x t b o o k s  f o r  s t u d e n t s  

under  f e d e r a l  j u r i s d i c t i o n ,  i . e . ,  I nd i an  and Eskimo g r adua t es  

f rom secondary  s c hoo l s .  A s i m i l a r  cos t  argument  cou l d  be 

ex tended to i n c l u d e  the s a l a r i e s  o f  t e a c h e r s ,  j a n i t o r s ,  

maintenance peop l e ,  e t c .

As i de  f rom the cos t  a r gument ,  the p e r t i n e n t  p o i n t  to 

remember i s  t h a t  e d u c a t i o n ,  as w e l f a r e ,  o r  any m a t t e r  o f  

l o c a l  n a t u r e  i s  a p r o v i n e ia 1 - t ype r e s p o n s i b i 1i t y .  The 

a f f a i r s  o f  I nd i ans  and Eskimos i s  a f e d e r a l  r e s p o n s i b i l i t y .

The Federal  Government  can d e l e g a t e  to the p r o v i n c e s  or  as 

i t  d i d  t o  the Nor t hwes t  T e r r i t o r i e s ,  the r e s p o n s i b i 1 i t y  o f  

p r o v i d i n g  c e r t a i n  p r o v i n c i a l  s e r v i c e s  to  the I n d i a n  and 

Eskimo;  but  by s e c t i o n  91 ( 24 )  i t  r e t a i n s  j u r i s d i c t i o n  over  

the I nd i ans  and Eskimos.

( b ) Hous i nq

The i n i t i a t i o n  o f  hous i ng  programmes i s  n o r m a l l y  the 

r e s p o n s i b i l i t y  o f  t he p r o v i n c e s .  The p r o v i s i o n  o f  t h i s  s e r ­

v i c e  f a l l s  w i t h i n  the " p r o p e r t y  and c i v i l  r i g h t s "  c l a u s e ,

T e r r i t o ^ L AnT % ] . bR8P°np ° T T hP C ° " ; j » 1 o n « r - n f . t he  No r t hwes t
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s e c t i o n  92 ( 13 )  o f  the B. N . A . Ac t . ^ Doub t l ess  to say ,  the 

l ack  o f  m u n i c i p a l  i n i t i a t i v e  i n  p u b l i c  h ous i ng ,  the l ack  

o f  f i s c a l  c a p a c i t y  o f  some p r o v i n c e s ,  and the f e d e r a l  v i ew 

t h a t  p o v e r t y  and p r o v i s i o n  o f  p u b l i c  hous i ng  f o r  l ow- i ncome 

f a m i l i e s  i s  a f e d e r a l  r e s p o n s i b i l i t y ,  has prompted the 

Federa l  Government  to move i n t o  the areas o f  p u b l i c  hous ­

i n g . * 7 For  example ,  the N a t i o n a l  Housing Act  o f  1949 p r o ­

v i ded  f o r  p u b l i c  hous i ng c o n s t r u c t e d  by the Federa l  Govern­

ment  and f i n a n c e d  under  a f e d e r a l - p r o v i n c i a l  agreement  

whereby the Federal  Government  p r ov i de d  75% of  t he c a p i t a l  

cos t s  and the p r o v i nc e s  25%. In 1964,  the N a t i o n a l  Housing 

Ac t  was amended p e r m i t t i n g  the C.M.H.C.  t o  l oan up to  90% 

o f  the c o s t  o f  a p r o j e c t ,  w h i l e  o t h e r  s e c t i o n s  as amended 

p r ov i d e d  f o r  a 50% f e d e r a l  c o n t r i b u t i o n  to o p e r a t i n g  l osses  

o f  p r o j e c t s  and a 90% loan toward a c q u i s i t i o n  o f  l and f o r  

p u b l i c  hous i ng  pu r poses .  In the p r ov i nc e s  t h e r e  was a 

d e f i n i t e  l a c k  o f  p u b l i c  h o u s i ng ,  and the p r o v i s i o n  i n  the 

N a t i o n a l  Housing Act  a t t emp t ed  t o  a l l e v i a t e  t h i s  s h o r t a g e  

by encou r ag i ng  r e s i d e n t i a l  c o n s t r u c t i o n  t h r ough c r e d i t  at  

r easonab l e  i n t e r e s t  r a t e s .

Such was no t  the case i n  the Nor t hwes t  T e r r i t o r i e s

z:
A.D.  Wi l s o n ,  "Canadian Housing L e g i s l a t i o n " ,  i n 

Canadian P u b l i c  A d m i n i s t r a t i o n ,  V o l . I I ,  December.  1959.  
p . " 2 Ï 4 .

7 A. Rose, Canadian Housing P o l i c i e s , Canadian Con­
f e r e n c e  on Hous i ng ,  Background Paper ,  No. 2,  1968,  pp.  26-  
27,  35,  109.
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i n  the 194 9-1964 p e r i o d .  The p r ov i s i on - s  o f  the N a t i o n a l  

Lous i ng  Ac t  d i d  not  b e n e f i t  the T e r r i t o r i e s  as i t  d i d  the 

p r o v i n c e s .  ! he amount  o f  l oan a v a i l a b l e  was p r o p o r t i o n a t e  

t o  t he  cos t  o f  the b u i l d i n g  and had a maximum l i m i t  wh i ch  

depended i n  p a r t  upon the s i z e  o f  b u i l d i n g .  Thus,  one m i gh t  

assume c o r r e c t l y ,  t h a t  s i nce  c o n s t r u c t i o n  cos t s  i n  the 

T e r r i t o r i e s  are h i gh a house coi■■ p a r ab l e  to t h a t  b u i l t  i n  

the p r o v i n c e s  would c o s t  more,  and y e t  the amount  o f  c r e d i t  

a v a i l a b l e  would be the same. A l mos t  t he  e n t i r e  p o r t i o n  o f  

t he  I n d i a n  and Eskimo p o p u l a t i o n  c o n t i nu e d  to l i v e  t h r ough  

t h i s  p e r i o d  in e x t r e m e l y  low s t a n d a r d  hou s i ng .  A r e -  

e v a l u a t i o n  o f  t he  e n t i r e  hous i ng  scheme in the T e r r i t o r i e s  

was r e s p o n s i b l e  f o r  the i n t r o d u c t i o n  o f  the No r t h e r n  Renta l  

Housing Program.

Up u n t i l  1969 the programme was a d m i n i s t e r e d  by the 

Federa l  Government .  P r e s e n t l y  t he  programme i s  a d m i n i s t e r e d  

and ope r a t e d  by the T e r r i t o r i a l  Government ,  but  the Federa l  

Government  has r e t a i n e d  p o l i c y  and f i n a n c i a l  c o n t r o l ,  as 

w e l l  as owner sh i p  o f  p r o p e r t i e s . 8 Under t h i s  programme 

houses are b u i l t  and r en t ed  to I n d i an s  and Eskimos o f  the 

No r t hwes t  T e r r i t o r i e s  and A r c t i c  Quebec,  compl e te  w i t h  b a s i c  

f u r n i t u r e ,  f u e l ,  e l e c t r i c i t y ,  and o t h e r  a v a i l a b l e  m u n i c i p a l  

s e r v i c e s ,  a t  a r e n t  based upon income.  Renta l  c o l l e c t i o n s ,  

p r o p e r t y  management and ma i n tenance are c a r r i e d  ou t  by t he

Government  A c t i v i t i e s  i n  the N o r t h .  1969 . o£.  cvt
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T e r r i t o r i a l  Government .  The T e r r i t o r i a l  Government  has a 

s i m i l a r  program f o r  r e s i d e n t s  who are no t  I n d i a n  or 

Esk imo,  and t h i s  i s  f i n a n c e d  t h r ough  i t s  a p p r o p r i a t i o n s .  

P u b l i c  hous i ng programmes t h a t  come under  the N a t i o n a l  

Housing Ac t  are f i na n c e d  by t he  C.M.H.C.  (75%) ,  the T e r r i ­

t o r i a l  Government  (15%) and the m u n i c i p a l  government  (10%).  

Thi s  programme p r o v i d e s  hous i ng  to l ower  income f a m i l i e s

r e g a r d l e s s  o f  e t h n i c  o r i g i n .
★

As w i t h  e d u c a t i o n ,  p u b l i c  hous i ng  i s  a p r o v i n c i a l -  

t ype o f  s e r v i c e  p r ov i ded  by t he  T e r r i t o r i a l  Government ,  

whe t he r  t h r ough  c o - o p e r a t i o n  w i t h  the Federa l  Government ,  

mere a d m i n i s t r a t i o n  o r  a c t u a l  i n i t i a t i o n ,  f o r  a l l  T e r r i ­

t o r i a l  r e s i d e n t s .  However ,  because o f  the T e r r i t o r i e s  

un i que  demograph i c  c h a r a c t e r i s t i c s  the m a j o r i t y  o f  the p u b l i c  

hous i ng  p r o j e c t s  have been geared t owards the hous i ng  nec ­

e s s i t i e s  o f  the I n d i an  and Eskimo.

( c ) We l f a r e

Dur i ng  the l a t e  1 9 5 0 ' s the Federa l  Government  no t  

on l y  a d m i n i s t e r e d  the f e d e r a l  Fami l y  A l l owance  and Old Age 

S e c u r i t y  programmes i n  the No r t hwes t  T e r r i t o r i e s ,  bu t  i t  

a l so  p a r t i c i p a t e d  i n  the p r o v i s i o n s  o f  Old Age A s s i s t a n c e ,

★
E d u c a t i o n a l  and communi t y  deve l opment  p r o j e c t s  were 

se t  up in a manner t h a t  i mp a r t e d  house management  and ma i n ­
t enance t e c h n i qu e s  to I n d i an s  and Eskimos who were r e n t i n g  
new h o u s e s .
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Di sab l ed  Persons Pens i ons ,  b l i n d  Persons A l l owance  and,  

under  the Unemployment  A s s i s t a n c e  Agreements ,  s o c i a l  a s s i s t ­

ance measures in t he T e r r i t o r i e s .  These programmes w e r e  

a p p l i e d  e q u a l l y  to a l l  r e s i d e n t s  o f  the Nor t hwes t  T e r r i ­

t o r i e s .  In a d d i t i o n  to these programmes, a number o f  meas­

ures were implemented f o r  d i f f e r e n t  e t h n i c  g r oups .  For 

example,  the T e r r i t o r i a l  Government  t h r ough  the Federal  

Government  c i v i l  s e r v i c e  p r o v i d e d  c h i l d  w e l f a r e  s e r v i c e s ,  

r e h a b i l i t a t i o n  s e r v i c e s ,  and s o c i a l  a s s i s t a n c e  s e r v i c e s  f o r  

the r e s i d e n t s  o f  the No r t h we s t  T e r r i t o r i e s  o t h e r  than 

I n d i an s  and Esk imos.  S i m i l a r  programmes were p r o v i de d  f o r  

I n d i an s  and Eskimos by the Federa l  Government .  As w i t h  

e d u c a t i o n ,  c e r t a i n  changes o c c u r r e d  w i t h  the t r a n s f e r  o f  

a d m i n i s t r a t i v e  r e s p o n s i b i l i t i e s  to the T e r r i t o r i a l  Govern­

ment .

P r e s e n t l y  h o s p i t a l  care  i s  p r o v i d e d  f o r  I n d i a n s  and 

Eskimos t h r o u g h  the T e r r i t o r i a l  H o s p i t a l  I nsu r ance  S e r v i c e  

( T . H . I . S . ) .  Th i s  p l an  came i n t o  e f f e c t  on A p r i l  1 , I 9 6 0 ,  

and the a d m i n i s t r a t i o n  o f  the programme was t r a n s f e r r e d  

to the T e r r i t o r i a l  Government  on Oc t ober  5, 1970.  The

T . H . I . S .  p r ov i de s  coverage f o r  i n - p a t i e n t  s e r v i c e s  and o u t ­

p a t i e n t  s e r v i c e s  on an emergency b a s i s ,  and a p p l i e s  in 

r e s p e c t  t o  care i n a c t i v e  t r e a t m e n t  o r  gener a l  h o s p i t a l s  

and in c h r o n i c  and c o n v a l e s c e n t  h o s p i t a l s .  The programme 

i s  a d m i n i s t e r e d  by the T e r r i t o r i a l  H o s p i t a l  I n s u r a n c e  Board ,  

a Crown C o r p o r a t i o n  e s t a b l i s h e d  under  T e r r i t o r i a l  o r d i n a n c e .  

The programme p r o v i de s  f r e e  h o s p i t a l  care f o r  a l l  bona f i d e
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r e s i d e n t s  o f  the T e r r i t o r i e s ,  bu t  the Federal  Government  

a l l o c a t e s  a y e a r l y  a p p r o p r i a t i o n  t o  the T e r r i t o r i a l  Gover n­

ment t o  cove r  the cos t  of  h o s p i t a l  care  p r o v i d e d  f o r  I n d i a n s  
★

and Esk imos.

An o r d i nance  t o  p r o v i d e  Med i ca r e  s e r v i c e s  f o r  r e s i ­

dents  o f  the Nor t hwes t  T e r r i t o r i e s  was approved by the 

T e r r i t o r i a l  Counc i l  i n  1970.  As w i t h  the p r o v i n c i a l  m e d i ­

care  ag r eemen t s ,  t he  c o s t  i s  t o  be shared by the  Feder a l  

and T e r r i t o r i a l  Governments.  C o n s i d e r i n g  the T e r r i t o r i e s  

un i que  demographi c  c h a r a c t e r i s t i c s ,  and t h a t  t he  per  c a p i t a  

cos t  o f  p r o v i d i n g  i ns u r ed  s e r v i c e s  i n  the Nor t hwes t  T e r r i ­

t o r i e s  i s  be l ow t he  n a t i o n a l  a v e r a g e ,  the Federa l  Government

w i l l  pay more than 50%, an amount  equa l  t o  $1 , 114 , 500  a
9y e a r .

I n  a d d i t i o n  t o  the above,  the T e r r i t o r i a l  Government  

by agreement  w i t h  the Federa l  Government  a d m i n i s t e r s  and 

p r o v i d e s  c a t e g o r i c a l  a l l owanc e s  such as o l d  age a s s i s t a n c e ,  

b l i n d  persons a l l owances  and d i s a b i l i t y  a l l owance s  w i t h o u t  

r e f e r e n c e  t o  e t h n i c  o r i g i n .  The T e r r i t o r i a l  Government  a l so  

p r o v i d e s  w e l f a r e  s e r v i c e s  such as f o s t e r  home ca r e  f o r  

c h i l d r e n ,  a s s i s t a n c e  to  pa r en t s  w i s h i n g  to adopt  c h i l d r e n ,

*•
C o n t r i b u t i o n s  i n  1969 t o t a l l e d  $546,100 f o r  h o s p i t a l  

?a r e : Government  A c t i v i t i e s  i n  the No r t h ,  1969. A d v i s o r y
Commi t tee on No r t he r n  Deve l opment ,  I n f o r m a t i o n  Canada,  1970 
p. 166. *

The Annual  Repo r t  o f  the Commiss i oner  o f  the N o r t h ­
west  T e r r i t o r i e s ,  1 970 . Depar tment  o f  TnfnrmaMnn'  V»i - | nW- 
k m f e ,  1 970 , p.  73.
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care f o r  t he  aged,  and i n f i r m  and m e n t a l l y  r e t a r d e d  persons, 

in b o a r d i ng  homes and i n s t i t u t i o n s .  Residences f o r  the 

aged are c o n s t r u c t e d  and ope r a t ed  under  a c o s t - s h a r i n g  

agreement  between the Government  o f  the No r t hwes t  T e r r i t o r i e s  

and t he  C.M.H.C.  f u r t h e r ,  t he T e r r i t o r i a l  Government  o p e r ­

ates  C h i l d r e n ' s  R e c e i v i ng  Homes in For t  Smi t h ,  Hay R i v e r ,  

I n u v i k ,  and F r ob i sh e r  Bay.

The T e r r i t o r i a l  Government  a l s o  a d m i n i s t e r s  programmes 

which encourage c i t i z e n  p a r t i c i p a t i o n  i n  the s o l u t i o n s  of  

l oc a l  government  problems and management o f  c o m m u n i t i es ,  

o r i g i n a l l y  a d m i n i s t e r e d  by t he  Federal  Government  f o r  the 

e x p l i c i t  purpose o f  enc o u r a g i ng  I n d i an  and Eskimo i n v o l v e ­

ment i n  m u n i c i pa l  government .  In the area o f  communi t y  

w e l f a r e ,  t he  T e r r i t o r i a l  Government  a d m i n i s t e r s  t he  Commun­

i t y  Development  Fund wh i ch  i s  a v a i l a b l e  to n o r t h e r n  commun­

i t i e s  t o  enab l e  I nd i an s  and Eskimos to unde r t ake  l o c a l l y -
★

i n i t i a t e d  p r o j e c t s  t h a t  are b e n e f i c i a l  t o the communi t y .

The T e r r i t o r i a l  Government  a l s o  a d m i n i s t e r s  the c o n s t r u c ­

t i o n  o f  such l oc a l  works as wa t e r  p u r i f i c a t i o n  and d i s t r i b u ­

t i o n  sys tems,  sewerage systems and u t i l i d o r s  i n  commun i t i es  

o f  the Nor t hwes t  T e r r i t o r i e s .  These p r o j e c t s  a re  f i n a n c e d  

t h r ough  f e d e r a l  c o n d i t i o n a l  g r an t s  a l l o c a t e d  s p e c i f i c a l l y  ★

★
In 1969 p l ans c a l l e d  f o r  t he  t r a n s f e r  o f  the Commun­

i t y  Development  Fund t o  be t r a n s f e r r e d  to t he N o r t h w e s t  
T e r r i t o r i a l  Government .  Annual  Repo r t ,  1968 - 1969 , Depar tment  
o f  I n d i an  A f f a i r s  and N o r t h e r n  Development ,  Queen' s P r i n t e r ,  
1970,  p. 95.
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f o r  such purposes by the Depar tment  of  I n d i a n  A f f a i r s  and 

n o r t h e r n  Deve l opmen t . 10 The c o n s t r u c t i o n  a c t i v i t y  men t i oned  

in the p r e c e d i ng  sentence i s  i n c l u d e d  under  the w e l f a r e  s e c ­

t i o n  s i nc e  t he  p r o v i s i o n  of  w e l f a r e  a s s i s t a n c e  to I n d i a n s  

and Eskimos i s  a f u n c t i o n  of  the amount  o f  p u b l i c  spend i ng  

i n c u r r e d  in the communi t y  on the same groups o f  p eop l e .

F i n a l l y ,  though the Federa l  Government  has r e t a i n e d  

the r e s p o n s i b i l i t y  f o r  the deve l opmen t  o f  c u l t u r a l  e x p r e s s i o n  

( i n  i t s e l f  a p r o v i n c i a l  m a t t e r )  among I n d i an s  and Eskimos o f  

the No r t h we s t  T e r r i t o r i e s , 11 the T e r r i t o r i a l  Government  i s  

r e s p o n s i b l e  f o r  the a d m i n i s t r a t i o n  o f  a r t s  and c r a f t s  p r o ­

grammes o f  t h e  I n d i an  and E s k i m o . 1^

I t  can be r e a d i l y  deduced,  as w i t h  e d u c a t i o n  and hous i ng  

t h a t  i n  p r o v i d i n g  w e l f a r e  s e r v i c e s  f o r  I n d i a n s  and Esk imos ,  

the T e r r i t o r i a l  Government  i s  p e r f o r m i n g  a f u n c t i o n  on b e h a l f  

o f  the Feder a l  Government .  T h i s  c o n c l u s i o n  c e n t r es  on the

10
The N a t i o n a l  F i n a n c e s , op. c j _ t . , p.  112

*
The C u l t u r a l  Development  programme of t he D I A N D 

sponsors  c u l t u r a l  exchange.  The T e r r i t o r i a l  Gover nment * * 
?hr e Pn r i SAaNCh r t a Jn d"!o u n t °fn t r a n s l a t i o n  s e r v i c e s  as does 
N n r t S : i ; î , ï , D ‘ - . SeG KeP o r t  o f  the Commiss i oner  o f  t hP
T e ï î ^ n i t e  ’ Depar t men t  ° f  ‘ " f o r m a t i o n ,

r ......  ^ Government  Act  1v i  t i es i n  t he N o r t h .  19G8. A d v i s o r y
Commi t tee^on N o r t h e r n  Deve lopment ,  queen ’ s P r i n t e r ,  O t t awa ,

12
. ,  , e AP.nua 1—Repor t  o f  t he  Commiss i oner  o f  the N o r t h ­

west  T e r n  t o n e s .  1 970 . op.  c i t . T~p7 ~7i T------------— —
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f a c t  t h a t  the Feder a l  Government  has o v e r a l l  r e s p o n s i b i l i t y  

f o r  I n d i a n s  and Esk imos,  and t h i s  r e s p o n s i b i l i t y  i n c l u d e s  

the p r o v i s i o n  o f  w e l f a r e  s e r v i c e s  even though t hey  are 

p r o v i n c i a l  i n  n a t u r e .

In c o n c l u s i o n ,  e d u c a t i o n ,  hous i ng  and w e l f a r e  are 

i l l u s t r a t i v e ,  i n  the broad sense,  o f  those s e r v i c e s  p e r ­

formed i n the T e r r i t o r i e s  wh i ch  are l o c a l  i n n a t u r e ,  under  

p r o v i n c i a l  j u r i s d i c t i o n ,  and pe r f o r med by the p r o v i n c i a l  

gover nments .  S p e c i f i c a l l y ,  t he p r o v i s i o n  o f  these s e r v i c e s  

to I nd i ans  and Eskimos c o n s t i t u t e  a process  whereby the 

T e r r i t o r i a l  Government  i s  p e r f o r m i n g  p r o v i n c i a l - t y p e  r e s p o n ­

s i b i l i t i e s  on b e h a l f  o f  the Federa l  Government  who i n  t u r n  

compensate the T e r r i t o r i a l  Government  by c o n d i t i o n a l  g r a n t s .  

However ,  by s e c t i o n  91( 24)  o f  the B.N.A.  Ac t  t he  Federa l  

Government  has comp l e t e  a u t h o r i t y  over  I n d i an  and Eskimo 

a f f a i r s ,  and i f  i t  so d e s i r e d  i t  c ou l d  p e r f o r m  t hose f u n c ­

t i o n s  i n d i c a t e d  above t h r ough  the Depar tment  o f  I n d i a n  

A f f a i r s  and Nor t he r n  Development  as i t  does i n  some p r o ­

v inces, ,  F u r t h e r mo r e ,  s i nce  the T e r r i t o r i a l  Government  i s 

a c r e a t i o n  o f  the Federal  Government ,  as m u n i c i p a l i t i e s  

are c r e a t i o n s  o f  the p r o v i n c i a l  gover nments ,  the Federa l  

Government  can d e t e r m i ne  t he degree o f  T e r r i t o r i a l  i n v o l v e ­

ment i n  r e l a t i o n  to I n d i an s  and Eskimos.  The T e r r i t o r i a l  

Government  has ho power to l e g i s l a t e  in m a t t e r s  d e a l i n g  

s p e c i f i c a l l y  w i t h  I nd i ans  and Eskimos un l ess  g i ven  t h a t  

a u t h o r i t y  by the Federa l  Government .
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{2)  C o n s t r u c t i o n  and Main tenance o f  Roads

The p r o v i n c i a  1- t y p e  r e s p o n s i b i 1i t y  o f  road c o n s t r u c ­

t i o n  and mai n tenance i s  p e r f o r m e d ,  i n the ma i n ,  as men­

t i on e d  b r i e f l y  i n Chap t e r  I I I ,  by the Federa l  Government ;  

and a l l  roads on f e d e r a l  Crown l and in the No r t h we s t  T e r r i ­

t o r i e s  are p u b l i c  roads " n o t w i t h s t a n d i n g  c o n t r i b u t i o n s

which may be made t o  t h e i r  c o n s t r u c t i o n  and ma i n tenance by
11p r i v a t e  companies or  i n d i v i d u a l s " .  Be f o r e  the paper  dea l s  

s p e c i f i c a l l y  w i t h  t he  " l i m i t e d "  T e r r i t o r i a l  r e s p o n s i b i 1 i t y  

in the area o f  c o n s t r u c t i o n  and main tenance o f  r oads ,  the 

scope of  f e d e r a l  c o n t r o l  over  the roads in the No r t hwes t  

T e r r i t o r i e s  must  be de t e r m i ne d .  One need o n l y  l ook  a t  the 

d i f f e r e n t  t ypes of  roads be i ng  c o n s t r u c t e d  i n  the No r t hwes t  

T e r r i t o r i e s  and whose appr ova l  i s  necessar y  t o  i n i t i a t e  the 

c o n s t r u c t i o n .  Th i s  i n f o r m a t i o n  i s  s u p p l i e d  by the T e r r i ­

t o r i a l  Roads P o l i c y  whi ch dea l s  w i t h  t he  t wen t y  y e a r  r o a d ­

b u i l d i n g  programme f o r  the Nor t hwes t  T e r r i t o r i e s .  The 

p r o j e c t  was i n i t i a t e d  by the Federa l  Government  i n Oc t o b e r ,  

1965,  and i t s  purpose i s  t o  b r i n g  p o t e n t i a l  r es o u r c e  areas  

w i t h i n  permanent  r oads ,  t o  connec t  c e n t r e s  o f  p o p u l a t i o n  i n  

the Nor t hwes t  T e r r i t o r i e s ,  and p r o v i d e  roads t h r ough  areas  

of  p o t e n t i a l  r esou r ce  deve l opment .

The ap p r o v a l  o f  the Federa l  Government  i s  necessar y  

f o r  the c o n s t r u c t i o n  o f  the f o l l o w i n g  r oads .

1 3 Repor t  on the Nor t hwes t  T e r r i t o r i e s .  1967. op . 
c i  t . ,  Appendi x A.



plate 5 SUMMARY OF MAJOR P R O V IN C IA L -TYPE  
R E S P O N S IB I L IT IE S  PERFORMED BY THE 
FEDERAL  AND TERR ITO R IAL  GOVERNMENTS  
IN THE NORTHWEST TERR ITO R IES

RESPONSIB IL IT IES  * REPORT OF ADVISORY 
COMMISSION 1971

NATURAL RESOURCES 1 \

E DUCA TIO N 2 4

AME NDME NT OF THE NW7 ACT i 2
\

LAW E NFO RCE M E NT - P U B L IC  SAFETY i 2
i

ATTORNEY GENERAL -P U B L IC  SAFFTY 1 1

ECONOMIC DEVELOPM EN T i 2
HEALTH 1 !

TRANSPORTATION i 2

CIV IL  RIGHTS 2 4

PROPERTY RIGHTS 1 3

FINANCES AND CREDIT 1 4

U T I L I T I E S 1 2

CULTURE 1 2
RECREATION 4

AVERAGE l . l 2.4

RATING SCALE * * *
1 R E S P O N S IB IL IT IE S  PERFORMED EXCLUSIVELY BY THE FEOERAL GOVERNMENT.

2 R E S PO NS IB IL IT IES  PERFORMED PREDOMINANTLY DY THE FEDERAL GOVERNMENT , WITH THE TERRITORIAL GOVERNMENT
p l a y i n g  a  s i g n i f i c a n t  s e c o n d a r y  r o l e

3 RE S P O N S IB IL IT IE S  p e r f o r m e d  b y  b o t h  g o v e r n m e n t s  in e q u a l  p r o p o r t i o n s . ’

4  r e s p o n s i b i l i t i e s  p e r f o r m e d  p r e d o m i n a n t l y  b y  t h e  t e r r i t o r i a l  g o v e r n m e n t  , w i t h  t h e  f e d e r a l ' g o v e r n m e n t  
p l a y i n q  a  s i g n i f i c a n t  s e c o n d a r y  HOLE.

5 r e s p o n s i b i l i t i e s  p e r f o r m e d  e x c l u s i v e l y  b y  t h e  t e r r i t o r i a l  g o v e r n m e n t .

THE TA0LC SHOWS THAT PRIOR TO THF v£AR I96 S  THE FEOERAL GOVERNMENT PERFORMED ALMOST EXCLUSIVELY IN THE 
NORTHWEST TERRITORIES THOSE RESPONS IBIL IT IES THAT ARE PROVINCIAL IN NATURE. ДГ 1ER THE IMPL E ME N TA T tON OF THE 
A D V IS O R Y  C O M M IS S IO N S  R C C O M M C N D A T lO U S, THE TERRITORIAL GOVERNMENT BEGAN TO PLAY A SIGNIFICANT SECONDARY 
ROLE .BUT THE AVERAGE ILLUSTRATES THAT THE fEOCRAL GOVERNMENT STILL HAS A DOMINATE ROLE IN THE NORTHWEST 
TERRITORIES. O V E R A L L ,  THE H  AVERAGE RATING ILLUSTRATCS THE TREND OF GRANTING THE TERRITORIAL GOVERNMENT 
A MDRE IMPORTANT ROLE IN f  ERFORMINC PROVIN Cl AL -  T VPE RE SPONSIOI LI TICS . THOUGH THE TRANSFER OF RESPONSIBILITIES 
TO THE NORTHWEST TERRIT ORIE S CENTR.U I7EO  A D M IN IS T R A T IO N .  AREAS SUCH AS EDUCATION,  FINANCES Л..П, CR L 01T , ÛNO 
CIV IL  RIGHTS ARE NOT E XC LUS IV ELY  PERFORMED BY ТмЕ TERRITORIAL GOVERNMENT AS LONG AS THE FEDERAL GOVERN­
MENT HAS SOME SAY IN THE APPROVAL OF BORROWING AND P ROVIS ION OF FINANCES , AND T HC AFFAIRS OF INDIANS AND 
ESKIMOS.

* * T H E  ASSIGNING OF THE NUMBERS TO 
THE RESPO NSIBIL ITY AREAS IS DA SCO 
ON MY SUBJECTIVE JUDGEMENT OF T|| 
STUDY. THC CHOICE OF THE AREA 
RESTONS IB I LI  T IE S| AND THE A S S IG N ­
MENT OF THE NUMBERS BY SOMEONE 
ELSE MAY PRODUCE DIFFERENT RESULT

* * * T M E  RATING SCALC HAS OCCN ADAPTED FROM ONE USCD BY WILLIAM M. R IK ER IN  ,
HIS ANALYSIS OF THE DEGREE OF CENTRALIZATION IN THE UNITED STATES. FOR 
MORE INFORMATION SEE W rl RIKEH , r C D C R A U S M : O R IG IN , 0  P C  R A T  IO N  AMD
S IG N i r iC A N C C . L IT T L E  .BROWN ANd ' c OMPANY, I 9 G 0  , pp Q I - 8 4  ~  '

*  FUNCTIONS PERFORMED DY THE COMMISSIONER HAVE BEEN INCLUDED UNDER THE 
QUOAD AREAS 0Г R E S P O N S IU IL IT IL S .  FOR E X A M P L E ,  HEALTH ALSO INCLUOES
the Ri g h t  or th e  c o m i s s i o n c r  i o  a r r a n g e  for  a d m i s s i o n  of p a t i e n t s  to 
MENTAL I N S T IT U T IO N S .  ADMIN ISTRATIVE  RESPO NSIBIL IT IES  SUCH AS A SOCIAL 
DEVELOPMENT AND LOCAL GOVERNMENT HAVE BEEN ACCOUNTED FOR UNDER THE 
C IVIL RIGHTS AHE A .

A R ZARtWHY '7 !
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( a ) I n i t i a l  Access Road

A low s t a n d a r d  road to p r o v i d e  t empo r a r y ,  s e a s o n a l ,  

o r  year  round access to t he p r o p e r t y  o f  the e x p l o r a t i o n  

company. Main tenance and c o n s t r u c t i o n  cos t s  are the r e ­

s p o n s i b i l i t y  o f  the company,  but  the Federa l  Government  

can c o n t r i b u t e .

( b ) Permanent  Access Road

A road t h a t  l eads  f r om the n e a r e s t  permanent  road to 

the l o c a t i o n  o f  the r es ou r c e  deve l opment .  Ma i n t enance  and 

c o n s t r u c t i o n  cos t s  a re  the r e s p o n s i b i l i t y  o f  t he company,  

b u t  the Federa l  Government  can c o n t r i b u t e .

( c )  Resource Development  Roads

A road t h a t  l eads f r om the n e a r es t  permanent  road 

i n t o  an area where two or  more r es o u r c e  p r o j e c t s  have 

reached the " P r e - P r o d u c t i o n - P r o d u c t i o n  S t age" .  C o n s t r u c t i o n  

c o s t  i s  the r e s p o n s i b i l i t y  o f  t he  Federa l  Government .  Main 

tenance cos t s  a re  shared by the Federa l  Government  (85%) 

and the T e r r i t o r i a l  Government  (15%).

( d ) Area Development  Road

A road o f  low c o n s t r u c t i o n  s t a n d a r d  i n t o  or  t h r ough  

undeve loped r eg i ons  o f  f a v o u r a b l e  r esou r ce  p o t e n t i a l  f o r  

the purposes o f  f o s t e r i n g  economic g r owt h .  C o n s t r u c t i o n  

c o s t  i s  t he  r e s p o n s i b i l i t y  o f  the Federa l  Government ,  

Mai n tenance c o s t s  are shared by t he  Federal  Government  (85%)
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and the T e r r i t o r i a l  Government  (15%).

( e ) Trunk Highways

Roads of  h i gh c o n s t r u c t i o n  s t a n d a r d s  p r o v i d i n g  f o r  

l i n k s  w i t h  the p r o v i n c e s  o r  c e n t r e s  o f  p o p u l a t i o n  i n  the 

T e r r i t o r i e s .  C o n s t r u c t i o n  c o s t  i s  the r e s p o n s i b i 1i t y  o f  

the Feder a l  Government .  Ma i n tenance cos t s  are shared by 

the Federa l  Government  (85%) and the T e r r i t o r i a l  Govern­

ment  (15%).

( f ) Secondary Trunk Roads

Roads des i gned to  c a r r y  a l ower  d e n s i t y  o f  t r a f f i c  and 

b u i l t  t o  l ower  c o n s t r u c t i o n  s t anda r ds  than t r u n k  h i ghways .  

C o n s t r u c t i o n  c o s t  i s  the r e s p o n s i b i l i t y  o f  t he  Federa l  

Government .  Mai n tenance cos t s  are shared by t he  Federa l  

Government  (85%) and the T e r r i t o r i a l  Government  (15%).

( g ) A i r p o r t  Roads

Roads t h a t  connec t  the p r o p e r t y  boundary  o f  approved 

p u b l i c  a i r p o r t s  on l and o r  wa t e r  w i t h  the n e a r e s t  l o c a l  o r  

o t h e r  p u b l i c  r oad .  C o n s t r u c t i o n  c o s t  i s  the r e s p o n s i b i l i t y  

o f  the Federa l  Government .  Main tenance cos t s  are shared by 

t he  Federa l  Government  (85%) and the T e r r i t o r i a l  Government  

(15%).

I t  i s  e v i d e n t ,  n o t w i t h s t a n d i n g  any amendments t o  the 

T e r r i t o r i a l  Roads P o l i c y ,  t h a t  the Federa l  Government  by 

t h i s  p o l i c y  and i t s  c o n t r o l  over  T e r r i t o r i a l  l a n d s ,  has
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e f f e c t i v e  c o n t r o l  o f  ma j o r  road c o n s t r u c t i o n  and ma i n tenance 

i n  the No r t hwes t  T e r r i t o r i e s .  The c o n s t r u c t i o n  o f  the roads 

noted above i s  c o n t i n g e n t  upon the app r ova l  o f  the Federa l  

Government  (see Table 4 ) .

On the o t h e r  hand,  the c o n s t r u c t i o n  o f  those roads 

s u b j e c t  to the appr ova l  o f  the Commiss i oner  o f  the Nor t hwes t  

T e r r i t o r i e s  i n c l u d e :  ( 1 ) t o t e  t r a i l s  - a low s t a n d a r d  road

to p r o v i d e  t e m p o r a r y ,  seasona l  o r  a l l  ye a r  access to  an 

e x p l o r a t i o n  s i t e ,  and l ower  in c o s t  than an i n i t i a l  access 

road ;  and ( 2 ) l o c a l  roads - a road l y i n g  w i t h i n  a communi ty  

t h a t  i s c o n s t r u c t e d  and e n t i r e l y  m a i n t a i n e d  on a seasona l  

o r  y e a r - r o u n d  bas i s  by a m u n i c i p a l i t y  a n d / o r  t he  T e r r i t o r i a l  

Government .  Under the t o t e  t r a i l  a s s i s t a n c e  program,  up to 

50% of  the a c t u a l  c o s t  may be c o n t r i b u t e d  by the Commi ss i oner ,  

however  the Commiss ioner  de t e r mi nes  the a c t u a l  amount  wh i ch  

can not  exceed 5% of  the e x p e n d i t u r e s  t o  be made by the 

e x p l o r a t i o n  company.  A c o n d i t i o n a l  g r a n t  o f  $100,000 i s  made 

a n n u a l l y  t o  the T e r r i t o r i a l  Government  f o r  t he  purpose o f  

p r o v i d i n g  the a s s i s t a n c e .

Paramount  t o  one ' s  u n d e r s t a n d i n g  o f  the road i ssue  i s  

the f a c t  t h a t  a l l  roads i n  t he  Nor t hwes t  T e r r i t o r i e s  and 

the c o n s t r u c t i o n  and main tenance o f  them,  i s  a p r o v i n c i a l -  

t ype r e s p o n s i b i l i t y  t h a t  i s under  the j u r i s d i c t i o n  o f  the 

Federal  Government .  Those p r o v i n c i a  1 - t ype  r e s p o n s i b i l i t i e s  

i n  r e l a t i o n  t o  roads whi ch t he  T e r r i t o r i a l  Government  has,  

have been de l ega t ed  t o  them by the Federa l  Government .  These 

r e s p o n s i b i l i t i e s  are in f a c t ,  p r o v i n c i a l - t ype r e s p o n s i b i l i t i e s



TABLE 4 THE DEGREE OF FEDERAL CONTROL OVER 
ROADS IN THE NORTHWEST T E R R IT O R IE S

ROADS APPROVAL CONSTRUCTION MAINTENANCE 
____ COSTS * COSTS *

1 i n i t i a l  a c c e s s

2 PERMANENT ACCESS

3. RESOURCE DEVELOPMENT 

A .  AREA DEVELOPMENT

5 TRUNK HIGHWAYS

6 SECONDARY TRUNK ROADS

7 AIRPORT ROADS

8 TOTE TRAIL 

9. LOCAL ROADS

AVERAGE

I I
I I
I I 2
i I 2
I I 2
I I 2

I I 2
3 3

J ___  3  3

IjA__ 1.4 2.1

LEGEND:
1 EXCLUSIVELY OR ALMOST EXCLUSIVELY FEDERAL.

2 PR ED O M IN AN TLY  FEDERAL . ALTHOUGH A SIGNIFICANT SECONDARY ROLE BY THE 
T E R R IT O R IA L  GOVERNMENT,

3 EXC LUS IV E LY  TERRITORIAL OR ALMOST EXCLUSIVELY.

E X C L U D IN G  THE C O N T R IB U T I O N S  OF THE P R IV A T E  SECTO R.

A.R. ZA R IW N Y  '? !
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c a r r i e d  out  by the T e r r i t o r i a l  Government  on b e h a l f  o f  

the Tedera l  Government ;  and i t  i s  the Federa l  Government  

t h r ough i t s  c o n t r o l  o f  T e r r i t o r i a l  l ands  and i t s  spend i ng  

power t h a t  can and does d e t e r m i ne  road p o l i c y  i n  the 

Nor t hwes t  T e r r i t o r i e s  v i a  the T e r r i t o r i a l  Roads P o l i c y .

T e r r i t o r i a l  r e s p o n s i b i l i t i e s  deal  w i t h  the d e s i g n i n g ,  

c o n s t r u c t i o n  and main tenance o f  roads and b r i d g e s .  S p e c i ­

f i c a l l y ,  t hese i n c l u d e  the ma i n tenance o f  the Mackenzie 
★

Highway System,  of  r esou r ce  deve l opment  roads ,  o f  w i n t e r  

t r a i l s ,  and the s u p e r v i s i o n  o f  t he  c o n s t r u c t i o n  o f  a p o r t i o n  

o f  t he  F o r t  R e s o l u t i o n  Highway - -  a l l  f o r  t he  Federa l  

Government .  F i n a l l y ,  though the Tote T r a i l  Program i s  

a d m i n i s t e r e d  by the T e r r i t o r i a l  Government ,  i n  t erms o f  

the f e d e r a l  spending power i n  p r o v i d i n g  a s s i s t a n c e  and con­

t r o l  over  the n a t u r a l  r esou r ces  deve lopment  i t  c o u l d  be 

argued t h a t  the a d m i n i s t r a t i o n  o f  t h i s  programme i s  a 

p r o v i n c i a l  f u n c t i o n  pe r f o r med  on b e h a l f  of  the Federa l  

Gove rnmen t .

In t h i s  s e c t i o n  o f  t he c h a p t e r  an a t t e m p t  was made t o  

examine the e x t e n t  o f  f e d e r a l  c o n t r o l  over  roads i n  the 

No r t hwes t  T e r r i t o r i e s  and to what  e x t e n t  the T e r r i t o r i a l  

Government  was p e r f o r m i n g  r e s p o n s i b i l i t i e s  p r o v i n c i a l  i n 

n a t u r e ,  i n  r e l a t i o n  t o  r oads ,  f o r  the Federa l  Government .  ★

★
On A p r i l  1,  1968,  t he  ma i n t enance  of  the Mackenz ie 

Highway was c o n t r a c t e d  to the T e r r i t o r i a l  Government .
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The r e s u l t s  o f  t h i s  e x a m i n a t i o n  a re  summar ized in Tab l e  3 

whi ch i n d i c a t e s  t he  n i ne  t ypes o f  roads in the T e r r i t o r i e s  

and areas o f  appr ova l  f o r ,  and c o n s t r u c t i o n  and ma i n tenance 

c o s t s  o f  t he  r oads .  A t h r e e - p o i n t  s c a l e  has been used 

whi ch f o r  t he  sake of  l i m i t i n g  t he  a pp r ov a l  and c os t s  to 

the p u b l i c  s e c t o r  has n e g l e c t e d  the p r i v a t e  s e c t o r  i n f l u ­

ence,  no doub t  an i m p o r t a n t  c o n t r i b u t o r  t o  the ma i n tenance 

and c o n s t r u c t i o n  cos t s  o f  r oads on the i n i t i a l  a ccess ,  

permanent  access ,  and t o t e  r oads .

I t  i s a p p a r en t  f r om Table 3 t h a t  ma i n t enance  c o s t s  are 

shared by bo t h  gover nmen ts ,  even though the f e d e r a l  share 

i s  p r e d o mi na n t .  The r e v e r s e  appears i n  the m a t t e r s  d e a l i n g  

w i t h  a p p r ov a l  and c o n s t r u c t i o n  c o s t s .  Federa l  a p p r ov a l  f o r  

the c o n s t r u c t i o n  o f  roads i s  a b s o l u t e l y  necessa r y  and t h i s  

a p p r ov a l  i s  i n d i c a t e d  by the 1.4 average r a t i n g .  T e r r i t o r i a l  

a p p r ov a l  f o r  the t o t e  t r a i l  *nd l o c a l  road c o n s t r u c t i o n  

accoun t s  f o r  the . 4 .  The v e r ba l  e x a m i na t i on  conduc t ed  e a r ­

l i e r  and the r e s u l t s  o f  Table 3 c o n f i r m  t he f a c t  t h a t  though 

t he T e r r i t o r i a l  Government  pe r f o r ms  some ma i n t enance  o f  

roads and a very  l i m i t e d  amount  o f  c o n s t r u c t i o n ,  the Federa l  

Government  s t i l l  m a i n t a i n s  the c r u c i a l  aspec t s  o f  road 

b u i l d i n g  by r e t a i n i n g  a u t h o r i t y  ove r  app r ova l  f o r  and con­

s t r u c t i o n  o f  the r oads .  In l i g h t  o f  t h i s  r e t e n t i o n  by the 

Feder a l  Government ,  those r e s p o n s i b i l i t i e s  pe r f o r med  by 

the T e r r i t o r i a l  Government  are done on b e h a l f  o f  t he  

Feder a l  Government .
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F ede r a l - Ty pe  o f  R e s p o n s i b i l i t i e s  Per f ormed by the T e r r i t o r i a l 
Government  on B e h a l f  o f  the Fede r a l  Government

Se c t i on  14(1)  o f  the Nor t hwes t  T e r r i t o r i e s  A c t  ex ­

p l i c i t l y  s t a t e s  t h a t  the l e g i s l a t i v e  powers o f  the Commis­

s i o n e r  i n Counc i l  can not  be c o n s t r u e d  as g i v i n g  " g r e a t e r  

powers w i t h  r e s p e c t  t o  any c l as s  o f  s u b j e c t s  d e s c r i b e d . . .  

under  s e c t i o n s  92 and 95 o f  the B r i t i s h  Nor th  Amer i ca A c t .

1867 , w i t h  r es p e c t  t o  s i m i l a r  s u b j e c t s "  g i ven  to t he  p r o ­

v i n c e s  to l e g i s l a t e  upon.  Wi th t h i s  i n  mind,  i t  i s  v a l i d  t o  

say t h a t  the T e r r i t o r i a l  Government  cannot  l e g i s l a t e  In 

m a t t e r s  f a l l i n g  under  f e d e r a l  j u r i s d i c t i o n .  Those r es p o n s ­

i b i l i t i e s  f e d e r a l  in na t u r e  t h a t  a re  pe r f o r med  by the T e r r i ­

t o r i a l  Government  on b e h a l f  o f  the Federa l  Government  must  

t hen deal  w i t h  a d m i n i s t r a t i v e  a c t i v i t i e s  de l ega t ed  t o  t he  

T e r r i t o r i a l  Government .  These are few i n  number and s i nc e  

t hey  are s t r a i g h t f o r w a r d  t hey  w i l l  not  r e q u i r e  the degree 

o f  e l a b o r a t i o n  t h a t  has been accorded t o  p r o v i n c i a l - t y p e  

r e s p o n s i b i 1 i t i e s .

(1 ) Airstrips
The Federal  Government  t h r ough  the Depar tment  o f  

T r a n s p o r t  assumes the ba s i c  r e s p o n s i b i l i t y  f o r  the c o n s t r u c ­

t i o n  o f  the runways,  t ax i ways  and a i ds  t o  n a v i g a t i o n  f o r

f e d e r a l  and m u n i c i pa l  a i r p o r t s  served  by schedu led o r  r e g u l a r  
1 4

s e r v i c e s  and a l so  makes c o n t r i b u t i o n s  t oward the e s t a b l i s h -

14
See Re Regu l a t i o ns  and Con t r o l  o f  A e r o n a u t i c s  i n  

Canada t 1932J Â.C.  54,  [1932J 1 D.L .R.  58,  [ 19 3 1 J 3 W.W.R. 
625,
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ment  and improvement  o f  l o c a l  a i r p o r t s  and r e l a t e d  f a c i l i t i e s .  

A i r p o r t s  and runways i n  the No r t hwes t  T e r r i t o r i e s  are the 

r e s p o n s i b i l i t y  o f  the Federa l  Government ,  and t h r ough  the

D . I . A . N . D .  the Federa l  Government  p r ov i de s  c o n t r i b u t i o n s  

toward r esou r ce  a i r p o r t s  and towards  the deve l opment  o f  

remote a i r p o r t s .  The 1970-71 e s t i m a t e s  o f  the Depar tment  

o f  I n d i an  A f f a i r s  and N o r t h e r n  Development  c a l l e d  f o r  the 

c o n s t r u c t i o n  o f  a i r f i e l d s  i n  the E a s t e r n 1 A r c t i c  a t  a cos t  

o f  $2 m i l l i o n  b e g i n n i n g  in t he  summer o f  1970 and e x t e n d i n g  

over  the nex t  n i ne  y e a r s . *  Those a i r s t r i p s  s p e c i f i c a l l y  

not  c o n s t r u c t e d  by the Depar tment  o f  T r a n s p o r t  or  the 

Depar tment  o f  N a t i o n a l  Defence are c o n s t r u c t e d  by the T e r r i ­

t o r i a l  Government  w i t h  f e d e r a l  funds v i s - a - v i s  c o n d i t i o n a l  

g r a n t s .  For example,  these i n c l u d e  those a i r s t r i p s  t h a t  

"were s t a r t e d  o r  c o n s t r u c t e d  i n  Lac La M a r t r e ,  P e l l y  Bay,

F o r t  F r a n k l i n  and S n o w d r i f t " , 15 and those t h a t  w i l l  be con­

s t r u c t e d  i n  P o r t  B u r w e l l ,  Lake Har bou r ,  C h e s t e r f i e l d  I n l e t  

and Whale Cove.

(2)  T e r r i t o r i a l  Smal l  Bus i ness  Loan Fund

Under the a u t h o r i t y  o f  the Smal l  Bus i ness Loan Ac t

★
The No r t he r n  Resource A i r p o r t s  Program p r o v i d e s  

f i n a n c i a l  a s s i s t a n c e  on a c o s t - s h a r i n g  bas i s  f o r  t he  con­
s t r u c t i o n  o f  a i r p o r t s  wh i ch  a r e  i n t e n d e d  to p r o v i d e  access 
to r esou r ce  e x p l o r a t i o n  and deve lopment  p r o j e c t s .

1 5
The Annual  Repor t  o f  t he  Commiss ioner  o f  t he  N o r t h -  

west  T e r r i t o r i e s .  1970.  op.  c i t . .  d . 8бТ -----------------------



9 8

t he Federa l  Government  guar an t ees  bank loans f o r  t he  Im­

provement  and m o d e r n i z a t i o n  of  the equipment  and premises  

o f  smal l  bus i nesses  engaged in m a n u f a c t u r i n g ,  w h o l e s a l e  

or  r e t a i l  t r a d e ,  or  s e r v i c e  a c t i v i t i e s .  The Ac t  was amended 

in 1962 to i n c l u d e  l oans  f o r  r e l o c a t i n g  bus i ness  premises 

and the 1967 amendments broaden the area of  a c t i v i t y  to 

i n c l u d e  smal . bus i nesses  i n  the t r a n s p o r t a t i o n , communica­

t i o n  and c o n s t r u c t i o n  f i e l d s .  The l a t e s t  amendments i n  

1970 d e s i g n a t e d  c r e d i t  u n i o n s ,  c o i s s es  p o p u l a i r e s  and o t h e r  

i n s t i t u t i o n s  as l e n d e r s .  A c c o r d i ng  to  the A c t  a smal l  

bus i ness  i s  d e f i n e d  as one whose annual  e s t i ma t e d  gross  

revenue does no t  exceed $500,000.

In F e b r u a r y ,  1969,  a smal l  bus i ness  l oan t o t a l l i n g  

$5 . 0  m i l l i o n  was e s t a b l i s h e d  f o r  t he  Nor t hwes t  T e r r i  t o r i  e s . 

The Federal  Government  bears the c o s t  o f  management and 

adv i ce  f o r  the f u n d s ,  bu t  u n l i k e  e l sewher e  the T e r r i t o r i a l  

Government  a d m i n i s t e r s  the l oan i n s t e a d  o f  t he  f e d e r a l  

Depar tment  o f  F i nance.  Up to $300,000 i s  a v a i l a b l e  a n n u a l l y  

to the T e r r i t o r i a l  Government  t o  a s s i s t  smal l  b u s i n e s s e s . 16

(3)  Eskimo Loan Fund

The Eskimo Loan Fund was e s t a b l i s h e d  by the Federa l  

Government  t o  p r o v i d e  a source  o f  c r e d i t  t o  Eskimos who do 

not  have access to  o r d i n a r y  l e n d i n g  i n s t i t u t i o n s  bu t  wi sh

1 6 I b i d . , p.  78.
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t o  o b t a i n  a s s i s t a n c e  in o r d e r  to i mpr ove  t h e i r  economic 

p o s i t i o n .  The T e r r i t o r i a l  Government  p r o v i d e s  f i e l d  s e r ­

v i c e s  r e l a t e d  to  a d m i n i s t r a t i o n  o f  the l oan f o r  t he Federa l  

Gover nment . 7̂

(4 ) 0 t h e r s

Other  r e s p o n s i b i l i t i e s  f e d e r a l  i n  n a t u r e  c a r r i e d  ou t

by t he  T e r r i t o r i a l  Government  i n c l u d e :  the e x e c u t i o n  o f

n o t i f i c a t i o n  o f  s a l e ,  l ease  o r  " o t h e r  d i s p o s i t i o n  o f  t e r r i -  
1 8t o r i a l  l ands "  whi ch have been a l l o t t e d  to  t he  T e r r i t o r i a l

Government  under  s e c t i o n  46 o f  the No r t hwes t  T e r r i t o r i e s

A c t  ; the f e d e r a l  r e s p o n s i b i l i t i e s  f o r m a l l y  under  t he  I n d i a n

A c t  whi ch deal  w i t h  i ssuance  o f  t r e a t y  mon i es ,  membership

f u n c t i o n s ,  a n n u i t y  payments ,  "and t he f o l l o w - u p  a c t i o n  w i t h
1 9r e s p e c t  t o  T r e a t y  I n d i an  m a t t e r s " ,  and the ma i n t enance  

o f  a c e r t a i n  p o r t i o n  o f  road i n  the Wood B u f f a l o  N a t i o n a l  

P a r k .

In c o n c l u s i o n  t o  t h i s  c h a p t e r ,  a no te  on f l e x i b i l i t y  

as i t  a p p l i e s  t o  T e r r i t o r i a l  i n i t i a t i v e  appears to be 

w a r r a n t e d .  One theme i s  r u n n i n g  t h r o u g h  the d i s c u s s i o n  on

Government  A c t i v i t i e s  i n  t he  N o r t h .  1969. o p . c i t . ,
p.  135.

18 The T e r r i t o r i a l  Lands A c t .  s e c t i o n  5.  s u b s e c t i o n  
2 ( b ) .  ------------------------------------------

1 9 The Annual  Repor t  o f  t he  Commiss i oner  o f  t he  
No r t h we s t  T e r r i t o r i e s .  ) 9 7 0 , o p . c i t . , p.  76.
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r e s p o n s i b i l i t i e s  t h a t  are p r o v i n c i a l  i n  n a t u r e  and p e r ­

formed by t he T e r r i t o r i a l  Government  on b e h a l f  o f  the 

Federa l  Government .  The theme i s  t h a t  the T e r r i t o r i a l  

Government  has a c q u i r e d  c e r t a i n  d u t i e s  t h a t  are p r o v i n c i a l  

i n  scope but  not  n o r m a l l y  pe r f o r med  by p r o v i n c i a l  gover nments ,

i . e . ,  i n  r e l a t i o n  t o  I n d i a n s  and Esk imos.  Such a d e l e g a t i o n  

shou l d  i n c r e a s e  t he  power o f  t he  T e r r i t o r i a l  Government ,  and 

no doubt  i t  has f o r  now i t  i s  r e s p o n s i b l e  f o r  a d m i n i s t r a t i o n  

o f  s e r v i c e s  f o r  a l l  r e s i d e n t s  o f  the T e r r i t o r i e s .  However ,  

t h i s  i n c r ea s e  i n power has a l so  pu t  a s t r a i g h t - j a c k e t  over  

i t s  a c t i v i t i e s .  The T e r r i t o r i a l  Government  i s  no t  as f r e e  

as some p r o v i n c i a l  governments i n  d e t e r m i n i n g  i t s  l e v e l s  o f  

s e r v i c e s  because t he l a r g e r  p r o p o r t i o n  o f  r e s i d e n t s  are 

I n d i an s  and Eskimos who f a l l  under  f e d e r a l  j u r i s d i c t i o n .

Though l e g a l ,  such i n f l e x i b i l i t y  i s  i n c o n s i s t e n t  w i t h  the 

p r e s e n t  t r e n d  o f  p o l i t i c a l  deve l opment  noted i n  P l a t e  1, 

Chapter  I .  Such a movement w a r r a n t s  the removal  r a t h e r  than 

the i m p o s i t i o n  o f  c o n s t i t u t i o n a l  burdens o r  impediments  

b r o u g h t  about  d i r e c t l y  by s e c t i o n  91 ( 24 )  o f  t he  B . N. A ,  A c t , 

and i n d i r e c t l y  by the f e d e r a l  spend i ng  power v i s - a - v i s  con­

d i t i o n a l  g r an t s  i n r e l a t i o n  t o  I n d i a n s  and Esk imos.



CHAPTER VI

Chapt e r  VI d i sc us s es  t hose  r e s p o n s i b i l i t i e s  o f  the 

Federa l  Government  and the T e r r i t o r i a l  Government  t h a t  

o v e r l a p .  These i n c l u d e :  (1)  i n  the ma i n ,  t hose r e s p o n s i b ­

i l i t i e s  t h a t  a re  f i n a n c e d  by f e d e r a l  t r a n s f e r  payments;

( 2 ) t he c o n s t i t u t i o n a l l y  c o n c u r r e n t  area o f  r e s p o n s i b i l i t y ;  

and (3)  o t h e r  r e s p o n s i b i l i t i e s  some o f  wh i ch  perhaps i n v o l v e  

d u p l i c a t i o n s  bu t  n e v e r t h e l e s s  are i l l u s t r a t i v e  o f  areas o f  

o v e r l a p p i n g  r e s p o n s i b i l i t i e s .

J o i n t  As p e c t s ,  Shared Cost  Programmes

To avo i d  unnecessar y  r e p e t i t i o n  o f  Chapter  V, t h i s  

s e c t i o n  dea l s  i n  gene r a l  terms w i t h  those j o i n t  aspec t s  or  

shared cos t  programmes per f o r med  i n  the Nor t hwes t  T e r r i ­

t o r i e s  w i t h  no s p e c i f i c  r e f e r e n c e  made to  I n d i a n s  and 

Esk imos,  U n f o r t u n a t e l y  some o f  the d i s c u s s i o n  may be r e ­

p e t i t i v e ,  bu t  an a t t e m p t  i s  made to r e s t r i c t  t he r e p e t i t i o n  

to f i n a n c i a l  c a l c u l a t i o n s .  Be f o r e  d i s c u s s i n g  the s p e c i f i c  

areas o f  o v e r l a p p i n g ,  the c o n d i t i o n a l  g r a n t  sys tem ment i oned 

b r i e f l y  i n  Chap t e r  V, t h a t  has an i n s t r u m e n t a l  r o l e  i n  

f i n a n c i n g  t e r r i t o r i a l  e x p e n d i t u r e s ,  r e q u i r e s  e x a m i n a t i o n .

I f  a g r an t  i s  c o n d i t i o n a l ,  t hen i t  i s  t o  be used " o n l y  

f o r  the purpose s p e c i f i e d ,  and t he  d e t a i l s  f o r  t he  s e r v i c e  

are t o  conform to c e r t a i n  u n i v e r s a l  s t a n d a r d s . . .  se t  by
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the c e n t r a l  p a r l i a m e n t " . ^  There i s  a l s o  the c o n d i t i o n  

s p e c i f i e d  i n the agreement  t h a t  t he  r e g i o n a l  government  

"match"  the g r an t  o r ,  as w i t h  the Nor t hwes t  T e r r i t o r i e s ,  

a c e r t a i n  f r a c t i o n  o f  i t .  The ma j or  c o n d i t i o n a l  g r a n t  

ar rangements  conc l uded between the T e r r i t o r i a l  and Federa l  

Governments are i n  the f i e l d s  o f  h e a l t h ,  e d u c a t i o n ,  w e l f a r e ,  

i n d u s t r y  and deve l opment ,  p u b l i c  wo r ks ,  and l o c a l  g o v e r n ­

ment ;  and t hese are g e n e r a l l y  implemented under  t he  terms 

o f  agreements s i gned by the M i n i s t e r  o f  No r t h e r n  Development  

on b e h a l f  o f  the Federa l  Government  and the T e r r i t o r i a l  

Government .  The Repor t  on t he No r t hwes t  T e r r i t o r i e s ,  1967 . 

compi l ed  by the I n t e r d e p a r t m e n t a l  Commi t tee on F e d e r a l -  

T e r r i t o r i a l  F i n a n c i a l  R e l a t i o n s  dea l s  w i t h  such an agreement  

and i t  s p e l l s  out  t he  c o n d i t i o n s  wh i ch the No r t hwes t  T e r r i ­

t o r i e s  agreed to meet  i n  o r d e r  to q u a l i f y  f o r  f e d e r a l  a s s i s t ­

ance,  the methods o f  r e i mbur sement  and the c o n d i t i o n  under  

whi ch the agreement  can be t e r m i n a t e d .  The Repor t  no t  o n l y

A.D.  S c o t t ,  " C o n d i t i o n a l  and U n c o n d i t i o n a l  Grants  
in T h e o r y " ,  A . J .  Robinson and J.  C u t t  ( e d s . ) .  P u b l i c  F inance 
in Canada:  Se l ec t ed  Re a d i ng s . Methuen,  T o r on t o ,  1968,  p. 116.

*
For s p e c i f i c s  see An Or d i nance  Respec t i ng  E x p e n d i t u r e s  

For The P u b l i c  Source Of  The No r t hwes t  t e r r i t o r i e s  For  The 
F i n a n c i a l  Year Ending The 31s t  Day Of March ,~"1971 .
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commi ts f e d e r a l  spend i ng  on a shared c o s t  ba s i s  f o r  a 

p a r t i c u l a r  s e r v i c e  b u t ,  i t  a l s o  p r o v i d e s  f o r  a d i v i s i o n  

o f  f u n c t i o n a l  r e s p o n s i b i l i t i e s  between the two l e v e l s  o f  

government  t h r ough  r ecommenda t i ons . ^

As i de  f r om p r o v i d i n g  f e d e r a l  f i n a n c i a l  a s s i s t a n c e  on 

b e h a l f  o f  f u n c t i o n s  w i t h i n  the l e g i s l a t i v e  competency o f  

the T e r r i t o r i e s ,  the p a t e r n a l i s t i c  a t t i t u d e  o f  the Feder a l  

Government  i n  recommending c e r t a i n  d i v i s i o n s  o f  r e s p o n s i b i ­

l i t i e s  i s  no t  t o t a l l y  o v e r po w e r i n g  s i n c e  the T e r r i t o r i a l  

Government  has a c e r t a i n  amount  o f  i n f l u e n c e  i n  d e t e r m i n i n g  

the c o n d i t i o n s  and the terms under  wh i ch  c o n d i t i o n a l  g r a n t s  

are g i ven  to  them. In the v i ew o f  t h i s  w r i t e r ,  T e r r i t o r i a l  

i n f l u e n c e  in the d e t e r m i n a t i o n  o f  c o n d i t i o n s  and terms i s  

d e f i n i t e l y  mi n i ma l  and l ess  than t h a t  o f  the p r o v i n c e s .

U n l i k e  the a r r angements  made w i t h  the p r ov i n c es  where "mea­

sures  o f  f e d e r a l  c o n t r o l  v a r y  f r om c l o s e  s u p e r v i s i o n  o f  the 

a i ded a c t i v i t y  to s i t u a t i o n s  i n  wh i ch  t he p r o v i nc e  i s  asked 

to do no more than demons t r a t e  t h a t  f e d e r a l  funds have i n  

f a c t  been expended on the s p e c i f i e d  f u n c t i o n s " , 4 the e x p e n d i -

Repor t  on t he No r t h we s t  T e r r i t o r i e s ,  1967 , o p . c i  t . ,
p. 3.

3 I b i d . , pp.  4 - 6 .

4
D.V.  S m i l e y ,  C o n d i t i o n a l  Gran t s  and Canadian 

F e d e r a l i  sm, o p . c i  t . ,  p„ i i  i .
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t u r e  o f  the c o n d i t i o n a l  g r a n t s  by the T e r r i t o r i a l  Government  

i s  c l o s e l y  s u p e r v i s e d  t h r ough  t he  powers g i ven  t o  t he  A u d i t o r  

General  o f  Canada,  s e c t i o n  2 3 ( 4 ) ,  and to t he  f e d e r a l  P a r l i a ­

ment ,  s e c t i o n  22 of  the N o r t h we s t  T e r r i t o r i e s  A c t . Federa l  

a c t i o n s  i n  d e t e r m i n i n g  the cos t s  on b e h a l f  o f  wh i ch  the 

T e r r i t o r i a l  Government  i s r e i mbu r sed  and s u p e r v i s i n g  the 

e x p e n d i t u r e  o f  the g r a n t  are areas whi ch no doubt  c o n t r i b u t e  

a c e r t a i n  amount  to t e n s i o n  between the Federal  and T e r r i ­

t o r i a l  Governments.

The T e r r i t o r i a l  Government  i s  n o t  a l one i n  e x p e r i e n c ­

i ng  t h i s  t e n s i o n  f o r  s i nce  the i n c e p t i o n  o f  the c o n d i t i o n a l  

g r a n t  t h e r e  have been heated arguments about  the pros and 

cons o f  the sys tem.  C o n s i d e r i n g  t h a t  c o n d i t i o n a l  g r a n t s  

d u r i n g  the 1968-69 f i s c a l  y e a r  c o n s t i t u t e d  over  o n e - t h i r d  

o f  the f e d e r a l  payments to t he  Nor t hwes t  T e r r i  t o r i  e s , 5 and 

t h a t  t h i s  amount  has s i nce  i n c r e a s ed  i n  r e l a t i o n  t o  u n ­

c o n d i t i o n a l  g r an t s  ( i . e . ,  payments t o  the T e r r i t o r i e s  c o v e r ­

i ng  the d e f i c i e n c y  on o r d i n a r y  a c c o u n t ,  c a p i t a l  needs and 

a m o r t i z a t i o n  o f  d e b t ) ,  an awareness o f  the advantages  and 

d i sa d v a n t a g e s  o f  the c o n d i t i o n a l  g r a n t  as t hey  p e r t a i n  to 

the T e r r i t o r i a l  Government  can be u s e f u l  i n  o b s e r v i n g  f u t u r e  

n e g o t i a t i o n s  i n  F e d e r a l - T e r r i t o r i a l  f i n a n c i a l  a r r angemen t s .

D i sadvan t ages

( 1)  P r o v i d i n g  the T e r r i t o r i a l  Government  w i t h  c o n d i -

5
Dominion Bureau o f  S t a t i s t i c s .
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t i o n a l  g r an t s  n e c e s s i t a t e s  the r e t e n t i o n  by the Feder a l  

Government  o f  the c o n t r o l  ove r  the method o f  spend i ng  the 

tax revenue c o l l e c t e d  by the Federa l  Government  i n  the 

No r t hwes t  T e r r i t o r i e s . *

( 2 )  The c o n d i t i o n s  and terms o f  c o n d i t i o n a l  g r a n t s  

impose a r i g i d i t y  whi ch i n v o l v e s  "such mi nu t e  i n s p e c t i o n  

and r e g u l a t i o n  as to be a ma j o r  i n f r i n g e m e n t  o n . . .  a u t o ­

nomy" . 6 T e r r i t o r i a l  p r i o r i t i e s  are then r e l e g a t e d  second

to f e d e r a l  p r i o r i t i e s , * *  and as noted  i n  Chap t e r  V t he r e l e ­

g a t i o n  r e s u l t s  i n  f e d e r a l  i n f l u e n c e  d i r e c t i n g  T e r r i t o r i a l  

and m u n i c i p a l  p o l i c i e s .

( 3 )  The bu l k  o f  f e d e r a l  c o n d i t i o n a l  g r an t s  are a v a i l ­

ab l e  f o r  h e a l t h  and w e l f a r e  f u n c t i o n s ,  bu t  the aims o f  the

★
U n c o n d i t i o n a l  g r an t s  remove t h i s  f e d e r a l  c o n t r o l  

ove r  spend i ng  the t ax  r evenues ,  s i nce  by d e f i n i t i o n  un ­
c o n d i t i o n a l  g r an t s  have no c o n d i t i o n s  a t t a c h e d .

The Rep o r t  o f  the Royal  Commission on Domi n i on - 
P r o v i n c i a l  R e l a t i o n s , K i n g ' s  P r i n t e r .  Ot t awa,  I q a n ' R n ^  
I I ,  p. 127.

* ★
Pr emi e r  Shaw d u r i n g  t he  F e d e r a l - P r o v i n c i a l  C o n f e r ­

ence o f J u l y  25 - 27 ,  I 9 6 0 ,  commented t h a t  c o n d i t i o n a l  g r a n t s  
e n t a i l  "a degree o f  r i g i d i t y  i n  the d i r e c t i o n  o f  p r o v i n ­
c i a l  e x p e n d i t u r e s  and reduce b u dge t a r y  f l e x i b i l i t y "  as w e l l  
as a c t i n g  as a d e t e r r e n t  t o  l o n g - t e r m  budge t a r y  p l a n n i n g  
by i n t r o d u c i n g  u n c e r t a i n t i e s  a t t e n d a n t  upon f u t u r e  f e d e r a l  
a c t i o n  i n  embark i ng on new programmes o r  expand i ng  e x i s t i n g  
ones.  See D.V.  Smi l e y ,  C o n d i t i o n a l  Grants  and Canadian 
F e d e r a l i s m ,  A Study in C o n s t i t u t i o n a l  A d a p t a t i o n ,  Canadian 
Tax F o u n d a t i on ,  T o r o n t o ,  1963,  p. 13. When d e a l i n g  w i t h  
p r i o r i t i e s ,  the q u e s t i o n  t h a t  must  be answered i s  whe t he r  
the Feder a l  or  t he  T e r r i t o r i a l  Government  i s  i n  possess i on  
o f  the means f o r  e v a l u a t i n g  T e r r i t o r i a l  p r i o r i t i e s .
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g r a n t s  are seldom d e f i n e d ,  and " t h e  p r i n c i p l e s  whi ch shou l d  

govern a d m i n i s t r a t i o n  have seldom been f o r m u l a t e d " . 7 

At t e mp t s  to ach i eve  a consensus on the a ims,  s t anda r ds  and 

terms o f  the c o n d i t i o n a l  g r an t s  may l ead to d i s p u t e  between 

o f f i c i a l s  o f  bo th  government  l e v e l s ,  e s p e c i a l l y  i f  t he 

" p r o g r a m . . .  a l r e a d y  has been dec i ded  a t  the f e d e r a l  l e v e l . . . . " 8

(4)  C o n s i d e r i n g  t h a t  the p r ocedu r es  f o r  d e f i n i n g
g

s h a r ab l e  cos t s  are complex ,  unnecessar y  burdens are imposed 

upon the T e r r i t o r i a l  f i n a n c i a l  s t a f f .  The p e r i o d  t h a t  the 

f i n a n c i a l  s t a f f  must w a i t  between the t ime t h a t  the c l a i ms  

are s u b m i t t e d  and r e i mbur sed  are l ong .

*
Advantages

(1)  Feder a l  c o n d i t i o n a l  g r an t s  have removed many o f  

the i n e q u i t i e s  t h a t  have e x i s t e d  i n  the Nor t hwes t  T e r r i t o r i e s .

I t  can be c o r r e c t l y  surmi sed t h a t  w i t h o u t  these g r an t s  the 

i n e q u i t i e s  mi gh t  s t i l l  be p r e s e n t .

7 J .  A. Maxwe l l ,  Federal  S u b s i d i a r i e s  t o  the P r o v i n c i a l  
Governments i n  Canada. Cambr idge U n i v e r s i t y .  М я ^  , т<П7 p 224.

Q
Pr emi e r  Luage o f  Quebec,  F e d e r a l - P r o v i n c i a 1 Confer ence  

o f  J u l y  25 - 27 ,  1960,  P r o c e e d i n g s . Queen' s  P r i n t e r ,  Ot t awa ,
1960,  p. 27.

g
p . V .  Sm i l e y ,  C o n d i t i o n a l  Grants  and Canadian Fede r a l i s m .  

o p . c i t . .  p.  37.  ~ ~  ---------------------

★
C o n d i t i o n a l  g r an t s  have no i n h e r e n t  s u p e r i o r i t y  ove r  

u n c o n d i t i o n a l  g r a n t s .  For f u r t h e r  arguments on t h i s  s u b j e c t  
see D.V.  Smi l e y ,  C o n d i t i o n a l  Grants  and Canadian F e d e r a l i s m .  
o£.  c i t . ,  p p .  60-бТ;  -------------------------------------- --
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(2)  The c o n s u l t a t i v e  and a d v i s o r y  s e r v i c e s  p r o v i d e d  

by the  Federal  Government  i n c o n n e c t i o n  w i t h  c o n d i t i o n a l  

g r a n t s ,  have put  at  the d i s p o s a l  o f  the T e r r i t o r i a l  Govern­

ment c e r t a i n  s k i l l s  whi ch i t  may no t  have o t h e r w i s e  had.

For example ,  g r a n t s  d i r e c t e d  a t  n o r t h e r n  deve l opment  have 

s u p p l i e d  the T e r r i t o r i a l  Government  w i t h  s p e c i a l i z e d  e x p e r ­

t i s e  and t e c h n i c a l  a s s i s t a n c e ,  a commodi t y  t h a t  some p r o ­

v i nc e s  would envy.

(3)  F i n a l l y ,  t he c o n d i t i o n a l  g r an t s  c o v e r i n g  such 

aspec t s  as v o c a t i o n a l  t r a i n i n g ,  hous i ng  g r a n t s  and h o s p i t a l ­

i z a t i o n  g r an t s  have taken i n t o  account  t he  b a s i c  needs o f  

the No r t h we s t  T e r r i t o r i e s .

C o n d i t i o n a l  g r an t s  have been q u e s t i o n e d  and uphe ld  i n 

d i f f e r e n t  i n s t a n c e s ,  some o f  whi ch are noted above.  The 

most  s e r i o u s  c r i t i c i s m  o f  the c o n d i t i o n a l  g r a n t  i s  t h a t  i t  

has c r e a t e d  u n c e r t a i n t i e s  i n r e g i o n a l  government  programmes 

by p r o v i d i n g  g r an t s  f o r  t hose  a c t i v i t i e s  t he  f e d e r a l  g o v e r n ­

ment wi shes to pursue at  the expense o f  r e g i o n a l  p r i o r i t i e s .  

Wi th t h a t  c o n c l ud i n g  remar k ,  what  are the s h a r e d - c o s t  

programmes f i n a n c e d  by both  l e v e l s  o f  government?

(1)  So c i a l  Development

The Federa l  Government  c o n t r i b u t e s  t o  T e r r i t o r i a l  

w e l f a r e  programmes which have been d i sc u s s e d  i n  Chap t e r  V.
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B r i e f l y ,  the w e l f a r e  programmes i n c l u d e  income ma i n t enance  

programmes such as Old Age A s s i s t a n c e , *  B l i n d  Persons A l l o w ­

ance and D i sa b l ed  Persons A l l o w a n c e ;  b e n e f i t s  o f  wh i ch  are 

a v a i l a b l e  to a l l  r e s i d e n t s  o f  the Nor t hwes t  T e r r i t o r i e s .

Other  c o s t - s h a r e d  programmes i n c l u d e  an A l c o h o l  E d u c a t i on  

Program and a Bu r sa r y  Program to  p r o v i d e  a s s i s t a n c e  to  

" s t u d e n t s  a t  s ch o o l s  o f  s o c i a l  work w i l l i n g  to work i n  the 

T e r r i t o r i e s  f o r  a s p e c i f i e d  p e r i o d  o f  t ime a f t e r  g r a d u a t i o n " . 10 

The Communi ty Development  Fund r e c e i v e s  g r a n t s  f r om the Feder a l  

Government  f o r  the s p e c i f i c  purpose o f  f o s t e r i n g  l o c a l  r e s p o n s ­

i b i l i t y  f o r  l o c a l  a f f a i r s  and the encouragement  o f  l o c a l  

d e c i s i o n  and p a r t i c i p a t i o n  i n  l o c a l  i mpr ovements .  The T e r r i ­

t o r i a l  Government  on a s h a r e d - c o s t  b a s i s  a l s o  p r o v i d e s  f o r  

w e l f a r e  s e r v i c e s  such as " f o s t e r  home care  f o r  c h i l d r e n  in 

need of  p r o t e c t i o n ,  a s s i s t a n c e  to p a r en t s  w i s h i n g  t o  adopt  

c h i l d r e n  [ t h e  Spec i a l  Care Pr og r am] ,  care  o f  aged,  i n f i r m  and 

m e n t a l l y  r e t a r d e d  persons i n b o a r d i ng  homes and i n s t i t u t i o n s ;  

f i n a n c i a l  a s s i s t a n c e  t o  d i s a b l e d  persons and e l i g i b l e  f o r  

D i sab l ed  Persons A l l o w a n c e " . ^  Residences f o r  s i n g l e  empl oy ­

ab l es  and f o r  aged persons are c o n s t r u c t e d  and o p e r a t e d

■k
Old Age A s s i s t a n c e  d i sappear ed  i n  1970 and was 

r ep l aced  by Old Age S e c u r i t y .

Re po r t  on t he  No r t h we s t  T e r r i t o r i e s ,  1967 . o p . c i  t . ,
P» ' 7 .  b O T o f t h e  Bu r sa r y  cos t s  a re  shared by t he" *Depar tment  
o f  N a t i o n a l  He a l t h  and We l f a r e .

11 I b i d . , p. 18.
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under  a c o s t - s h a r i n g  agreement  between the T e r r i t o r i a l  

Government  and the C.M.H.C.

Be f o r e  1967 no f i n a n c i a l  a d j us t m e n t s  were made t o  

t he T e r r i t o r i e s  to f u l f i l l  t he  " s p e c i a l  c o n t r i b u t i o n  p r o ­

v i s i o n "  o f  the Canada A s s i s t a n c e  P l an *  (CAP) wh i ch  a l l o w s  

the Federa l  Government  t o  a l l o c a t e  s p e c i a l  f unds to a p r o ­

v i n c i a l  government  I f  i t  agrees t o  ex t end  i t s  w e l f a r e  p r o -
12grammes to I n d i a n s .  The reason such c o n t r i b u t i o n s  were 

n o t  made was t h a t  w e l f a r e  s e r v i c e s  were a d m i n i s t e r e d  by the

U . I . A . N . D .  P r e s e n t l y ,  T e r r i t o r i a l  w e l f a r e  programmes do 

p r o v i d e  s e r v i c e s  to I n d i an s  and Esk imos ,  o u t  the enac t men t  

o f  the So c i a l  A s s i s t a n c e  Or d i nance  i n  1967 was n ecessa r y  so 

t h a t  the T e r r i t o r i a l  Government  c ou l d  e n t e r  i n t o  agreement  

w i t h  the Feder a l  Government  p u r s u a n t  t o  the Canada A s s i s t a n c e  

Plan t h r ough  whi ch s p e c i a l  c o n t r i b u t i o n s  t o  the T e r r i t o r i a l  

Government  cou l d  be made. F i n a l l y ,  the Federa l  Government

12 The N a t i o n a l  F i n a n c e s , o p . c i t . . p. 122.

*
The Canada A s s i s t a n c e  Plan was passed i n  J u l y  1966 

and i t  p r o v i d e s  f o r  a f e d e r a l  c o n t r i b u t i o n  o f  50% o f  t he 
p r o v i n c i a l  c o s t s  o f  p r o v i d i n g  med i ca l  and a s s o c i a t e d  h e a l t h  
ca r e  c o s t s  f o r  r e c i p i e n t s  o f  p r o v i n c i a l  w e l f a r e  a s s i s t a n c e .
At  the o p t i o n  o f  t he  p r o v i n c e s  c a t e g o r i c a l  s h a r e d - c o s t  a s s i s t ­
ance programmes may be r ep l ac e d  by "one gene r a l  c o - o r d i n a t e d  
program f o r  a s s i s t i n g  a l l  needy persons r e g a r d l e s s  o f  the 
cause o f  the need" .  The N a t i o n a l  F i n a n c e s , o p . c i  t . ,  p.  121,
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shores e q u a l l y  w i t h  the T e r r i t o r i a l  Government  t h e  c o s t s

o f  T e r r i t o r i a l  programmes o f  v o c a t i o n a l  r e h a b i l i t a t i o n  f o r  
* *

d i s a b l e d  pe r sons .

(2)  Hea l t h

The Depar tment  o f  N a t i o n a l  H e a l t h  and We l f a r e  has 

assumed the r e s p o n s i b i l i t y  on b e h a l f  of  t he  T e r r i t o r i a l  

Government  o f  p r o v i d i n g  the deve l opment  and c o - o r d i n a t i o n  

o f  h e a l t h  s e r v i c e s  i n  t he  T e r r i t o r i e s .  The N o r t h e r n  Hea l t h  

S e r v i c e ,  a b ranch  o f  the D.N.H.W. ,  a c t s  i n  a c a p a c i t y  s i m i l a r  

t o  p r o v i n c i a l  depar tmen t s  o f  p u b l i c  h e a l t h ;  and the agreements  

t hus  e s t a b l i s h e d  f o r  t h i s  s e r v i c e  c a l l  f o r  the T e r r i t o r i a l  

Government  t o  p r ov i de  the c o s t  f o r  s e r v i c e s  f o r  r e s i d e n t s  

o t h e r  than t h e  I n d i an s  and Eskimos.  In a d d i t i o n  to s h a r i n g  

t he  c o s t s  of  the No r t he r n  He a l t h  Se r v i ces  P l a n , *  the T e r r i ­

t o r i a l  Government  shares w i t h  t he  Federa l  Government  t he  c o s t s  

i n c u r r e d  t hrough the Medi ca l  Care P l an  and the T e r r i t o r i a l

★
The Plan covers  c o n s t r u c t i o n  and o p e r a t i o n  cos t s  

o f  n u r s i n g  s t a t i o n s ,  h e a l t h  s t a t i o n s  and h e a l t h  c l i n i c s ;  
f r e e  t r e a t m e n t  o f  t u b e r c u l o s i s ,  c a n c e r ,  vene r ea l  d i s e a s e ,  
menta l  i l l n e s s ;  f r e e  schoo l  d e n t a l  s e r v i c e s ;  t o u r i n g  d o c t o r  
s e r v i c e s ;  and a l l  t r e a t m e n t  f o r  i n d i g e n t s .

★ *
The V o c a t i o n a l  R e h a b i l i t a t i o n  o f  D i s a b l ed  Persons 

Agreement  Ord i nance a u t h o r i z e s  the Commiss i oner  t o  e n t e r  
i n t o  agreement  w i t h  t he  Federa l  Government  t o  shar e  t he 
c o s t s  o f  the programme.
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H o s p i t a l  I n s u r a n c e  S e r v i ce  ( T . H . I . S . ) ,  bo t h  o f  wh i ch  are

a d m i n i s t e r e d  by the T e r r i t o r i a l  Government .  The Feder a l

Government ' s  share i n  the Med i ca l  Care Plan i s  $ 1 , 1 1 4 , 5 0 0  
13a y e a r ,  and i t  r e i mbur ses  the T e r r i t o r i a l  Government  f o r  

h o s p i t a l  ca r e  cos t s  cover ed  by the T . H . I . S ,  There i s  no 

r e c e n t  d e t a i l e d  data on the c o s t s  shared under  the T . H . I . S .  , 

but  the T . H . I . S .  e x p e n d i t u r e  d u r i n g  the 1967-68 f i s c a l  y e a r  

amounted t o  $ 1 , 8 0 3 , 3 7 9 .  The T e r r i t o r i a l  Government  r ec o v e r e d  

$934,559 f r om the Federa l  Government  under  t he  f o r m u l a  o f  

the Plan and "a f u r t h e r  $486,754 was payab le  by the Fede r a l  

Government  as a s p e c i a l  g r a n t  t o  c ov e r  t he  c o s t  o f  i n s u r e d  

s e r v i c e s  g i ven  t o  i n d i g e n t  I n d i a n s  and Esk i mos" . 14 As i de  

f r om r e c o v e r i e s  f r om t h i r d  p a r t y  l i a b i l i t y  c l a i m s ,  t he  

T e r r i t o r i a l  Government  was l e f t  w i t h  a n e t  c o s t  o f  $ 3 8 7 , 2 93 .

(3)  Educa t i on

In a d d i t i o n  t o  t hose  c o s t - s h a r e d  programmes 

i n v o l v i n g  e d u c a t i o n  and no ted  i n  Chapter  V, t h e r e  i s  the 

v o c a t i o n a l  e d u c a t i o n  programme i n  t he  Nor t hwes t  T e r r i t o r i e s .  

Not o n l y  i s  the programme i m p o r t a n t  as an example o f  the 

Federa l  Government ' s  w i l l i n g n e s s  to  g i ve  f i n a n c i a l  a s s i s t ­

ance,  bu t  i t  a l so  serves  as a means o f  a l l e v i a t i n g  h i gh

1 3
The Annual  Repor t  o f  t h e  Commiss i oner  o f  the 

N o r t h we s t  T e r r i t o r i e s , 1970, op.  c i t .  . p.  7ТГ ~
14

The Annual  Repor t  o f  t h e  Commiss i oner  o f  the 
No r t h we s t  T e r r i t o r i e s .  1 9 6 / - 6 8 , op. c i t . ,  p. 21
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l e v e l s  o f  unemployment ,  e s p e c i a l l y  among peop le  who have 

l i t t l e  o r  no o c c u p a t i o n a l  t r a i n i n g  o r  expe r i ence»  Under  

the e x i s t i n g  f e d e r a l - t e r r i t o r i  a 1 agreements c o n d i t i o n a l  

g r a n t s  are pa i d  f o r  the o p e r a t i n g  expenses o f  n i ne  voca-  

t i o n a l  t r a i n i n g  programmes and f e d e r a l  f unds  are a v a i l a b l e  

f o r  c a p i t a l  e x p e n d i t u r e s  t o  p r ov i de  t r a i n i n g  f a c i l i t i e s  as 

i n  Fo r t  Smi th and Y e l l o w k n i f e .  The f i n a n c i a l  agreement  

between the T e r r i t o r i a l  and Federal  Governments,  t h r ough  

the Federa l  Depar tment  o f  Manpower ,  i s  made i n  acco r dance  

w i t h  the J e c h n i c a l  and V o c a t i o n a l  A s s i s t a n c e  Ac t .  i 9 6 0 . 16 

Through t h i s  agreement  the Fede r a l  Government  c o n t r i b u t e s  

50% of t he  e x p e n d i t u r e s  as does the T e r r i t o r i a l  Government .  

In some cases the T e r r i t o r i a l  share  i s  75% and 90% o f  the 

" c o s t s  i n c u r r e d  i n  v o c a t i o n a l  t r a i n i n g  o f  w h i t e  r e s i d e n t s  

on r ec o g n i ze d  programmes" , 16 whereas I n d i a n  and Eskimo 

t r a i n e e s  cos t s  are pa i d  by t he  Federa l  Government .

The
T e r r i  t o r i  
l i s t s  t he  
Programme 
T r a i n i n g )  
Programme 
5 ( T r a i n i  
P e r s o n s ) ;  
Teachers )

15

— 'l j i?u _ R?-Po r * o f . t he Commiss i oner  o f  t he Nor t h ^ c f  
es,  1 966-67 . T e r r i t o r i a l  Government ,  19ÔÔ, pp— 7JTT5 

f o l l o w i n g  programmes:  Programme 0 ( Ha n d i ca p p e d ) :
1 ( V o c a t i o n a l  High S c h o o l ) ;  Programme 2 ( T e c h n i c i a n  

; Programme 3 (Trade and Other  O c cu p a t i on a l  T r a i n i n q ) ;  
4 ( T r a i n i n g  i n C o - o p e r a t i o n  w i t h  I n d u s t r y ) ;  Programme 

ng t he  Unemployed) ;  Programme 6 ( T r a i n i n g  o f  D i sa b l ed  
Programme 7 ( T r a i n i n g  T e c h n i c a l  and V o c a t i o n a l  

; and Programme 9 ( S t u d e n t  A i d ) .

Te r r i t oH eS- Tg;ü. Rog0rrt 1?f . t !;e Su°"iSS<0ner ° f the Morthwst 

Terr11!o M « M . b Rî !?0vr;i?Iwf!:î/.CO,« ^ - lBrn» r. i f the
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Other  e d u c a t i o n  cos t s  wh i ch  a r e  on a share  b a s i s  are 

those d e a l i n g  w i t h  a d u l t  e d u c a t i o n  in t he  f i e l d  such as the 

hous i ng  e d u c a t i o n  component  o f  the Eskimo Rental  Hous ing 

Program.

As ide f rom the f i n a n c i a l  c o n t r i b u t i o n s ,  the Federa l  

Government  occup i es  w i t h  t he  T e r r i t o r i a l  Government  the 

p o s i t i o n  o f  p r o v i d i n g  e d u c a t i o n  i n  c e r t a i n  schoo l s  i n  the 

Nor t hwes t  T e r r i t o r i e s .  In p a r t i c u l a r ,  t he C h u r c h i l l  Voca­

t i o n a l  Cen t r e  and the Duke o f  Ed i nbur gh  School  at  C h u r c h i l l ,  

Ma n i t o b a ,  i s  ope r a t ed  on b e h a l f  o f  the T e r r i t o r i a l  Gover n ­

ment .  The Eskimo Language School  a t  Rankin I n l e t  i s  a 

f e d e r a l  o p e r a t i o n  and i t  i s  a d m i n i s t e r e d  by O t t a w a . ^

{4 ) Housi  ng

The T e r r i t o r i a l  Government  a d m i n i s t e r s  a l l  hous i ng  

programmes in the Nor t hwes t  T e r r i t o r i e s  e x c e p t  the "House 

Ownership programmes c a r r i e d  ou t  by C e n t r a l  Mor tgage and 

Housing C o r p o r a t i o n  whi ch r e l a t e  t o  F o r t  Smi t h ,  Hay R i v e r ,  

Y e l l o w k n i f e  and I n u v i k " .  The p u b l i c  hous i ng  p r o j e c t s  i n  

the Nor t hwes t  T e r r i t o r i e s  are f unded by f e d e r a 1 - t e r r i t o r i a l  

p a r t n e r s h i p s  and i n c l u d e  such p a r t n e r s h i p  a c t i v i t i e s  as the 

l o c a l  assembly  p r o j e c t s ,  the s e n i o r  c i t i z e n s  hous i ng  p r o j e c t ,

Government  A c t i v i t i e s  i n  t he  N o r t h ,  1969.  oo.  c i t . .  
p.  170. :

18 The Annual  Repor t  o f  the Commiss i oner  o f  t he N o r t h ­
west  T e r r i t o r i e s ,  T970‘, op.  c i t - ,  p.  Л
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the l ow- i ncome f a m i l i e s  hous i ng  p r o j e c t  and the s i n g l e

persons r es i de n c e  p r o j e c t  i n  Y e l l o w k n i f e ,  Hay R i v e r ,  Fo r t

Smi th and I n u v i k .  The Federa l  Government  shares  i n  the

p r o f i t s  and l osses  o f  f e d e r a l - t e r r i t o r i a l  r e n t a l  hous i ng

p r o j e c t s  t o  t he  e x t e n t  o f  75% and i t  makes loans a v a i l a b l e

f o r  75% o f  the c o n s t r u c t i o n  cos t s  o f  such p r o j e c t s  as no ted  
19above .

F u r t h e r ,  the Federal  Government  t h r ough the D . I . A . N . D .  

can i nc r ease  t o  a t o t a l  o f  $1 . 8  m i l l i o n  loans to  the N o r t h ­

west  T e r r i t o r i e s  f o r  the c o n s t r u c t i o n  o f  r e n t a l  houses f o r  

n o n - I n d i a n s  and non-Eskimos i n  the Nor t hwes t  T e r r i t o r i e s ,  

A l so  t h r ough the n o r t h e r n  d e v t l op m e n t  programme o f  the

D . I . A . N . D . ,  g r a n t s  o f  $20,000 are a v a i l a b l e  t o  the T e r r i ­

t o r i a l  Government  to enab le  i t  t o  pay s u b s i d i a r i e s  o f  $ 1,000 

on each l o w - c o s t  house f o r  wh i ch  the t e r r i t o r y  makes a l o a n .
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(5)  Roads

Chap t e r  V d i s c u s s e d  the (85%-15%) f e d e r a 1- T e r r i t o r i  a 1

c o s t - s h a r i n g  agreements o f  t h e  T e r r i t o r i a l  Roads P o l i c y ,

I t  was shown t h a t  though the T e r r i t o r i a l  Government  does

have some r e s p o n s i b i l i t y  f o r  ma i n tenance o f  the roads i n

the No r t hwes t  T e r r i t o r i e s  and i s  a l l o w e d  a l i m i t e d  degree

o f  road  c o n s t r u c t i o n ,  the Federa l  Government  i s  r e s p o n s i b l e

f o r  t he  c o n s t r u c t i o n  and ma i n t enance  of  t he Nor t hwes t  Hi gh-
★

way System and roads f o r  n o r t h e r n  economic deve l opmen t .

By way o f  c ompar i son ,  t h e  Federa l  Government  has been 

making c o n d i t i o n a l  g r a n t s  to the p r o v i n c e s  f o r  t he c o n s t r u c ­

t i o n  o f  the Trans-Canada Highway s i nc e  1949.  I n i t i a l l y ,  

g r a n t s  were 50Я o f  c o n s t r u c t i o n  c o s t s ,  bu t  i n  1956 an amend-

★
The 1970-71 f e d e r a l  f i n a n c i a l  e s t i ma t e s  r evea l  t h a t  

the most  c o s t l y  road p r o j e c t s  i n c l u d e ,  $1.3  m i l l i o n  f o r  the 
Mackenzie Highway and $1.3 m i l l i o n  f o r  a highway between 
Fo r t  Simpson and For t  L i a r d .  The c o n s t r u c t i o n  o f  t hese  
roads i s  p a r t  o f  the t e n - y e a r  road b u i l d i n g  programme 
announced i n  the f a l l  o f  1965 f o r  t he  Yukon and No r t hwes t  
T e r r i t o r i e s  which c a l l s  f o r  an average e x p e n d i t u r e  o f  $10 
m i l l i o n  a y e a r .  See Chapter  V, c o n s t r u c t i o n  and ma i n tenance 
o f  r oads .  The Annual  Repor t  o f  t he  Commiss ioner  o f  t he  N o r t h ­
west  T e r r i t o r i e s ,  19Ў0, T e r r i t o r i a l  Government ,  1 9 / 0 ,  p. 81 
s ta t es  t h a t  tüe 180 mi 1e h i ghway e x t e n s i o n s  t o  Fo r t  Simpson 
w i l l  c o s t  $8 m i l l i o n .
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ment p r ov i d e d  f o r  an a d d i t i o n a l  40$ (90% in a l l )  o f  " t h e

s ha r eab l e  cos t s  o f  o n e - t e n t h  o f  the mi l eage  i n each p r o -  
20

v i n c e " .  The t o t a l  f e d e r a l  share pa i d  t o  1970 i s  $783.1 

m i l l i o n  f o r  4784 m i l es  o f  r oad .  A rough e s t i m a t e  shows 

t h a t  f rom the i n c e p t i o n  o f  t he  r o a d - b u i l d i n g  programme f o r  

both T e r r i t o r i e s ,  a p p r o x i m a t e l y  $60 m i l l i o n  has been spen t  

f o r  l ess  t han o n e - h a l f  o f  t he  t o t a l  m i l eage  o f  the T r ans -  

Canada Highway.

(6 ) Others

In a d d i t i o n  to the above f i v e  areas where c o n d i t i o n a l  

g r an t s  p l ay  a ma j or  r o l e  1n f i n a n c i n g  t he  a c t i v i t i e s ,  t he 

Federa l  Government  a l s o  p r o v i de s  g r a n t s  f o r  emergency mea­

sures ( e . g . ,  F o r t  Smi th l and s l i d e ) ,  r e c r e a t i o n  and c u l t u r e ,  

and w i n t e r  works programmes.

The M u n i c i p a l  W i n t e r  Works I n c e n t i v e  Program has seemed 

to  cease c o m p l e t e l y  i n  the No r t h we s t  T e r r i t o r i e s .  Th i s  

o b s e r v a t i o n  i s  based on the Annual  Repor t s  o f  the Commiss i oner  

o f  the Nor t h w e s t  Ter r i t o r i e s . For exampl e ,  men t i on  i s  made 

i n  t he  Annual  Repor t  « 1966-67 o f  $192,000 be i ng  spen t  on the 

Program and i n  accordance w i t h  the terms o f  the Program,

D.V.  Smi l ey ,  C o n d i t i o n a l  Grants  and Canadian 
F e d e r a l s i m .  oj). cjht .  , p.  l l  --------------------------

★
The Mackenzie Highway System i s  a l mo s t  1,000 m i l es  

I on9* Annual  Re p o r t  o f  t h e Commiss ioner  o f  t he  No r t hwes t  
T e r r U o r i e s ^ ^ m ^ Q  , Depar tment  o f  I n f o r m a t i o n ,  Y e l l  owkni ' fe , 
1970 , p. 6T.
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50% was pa i d  d i r e c t l y  by the Feder a l  Government .  The 

Annual  Repor t  1967-68 s t a t e s  the programme "was s h a r p l y  

r educed ,  due p r i m a r i l y  to the change i n  p o l i c y  o f  the D e p a r t ­

ment o f  Manpower,  by whi ch b r u s h i n g  and c l e a r i n g  o f  r oad
2 1areas was n o t  a c c e p t a b l e " .  To the w r i t e r ' s  knowledge no 

ment i on  of  the Program i s  made i n  t he Annual  Repor t  a f t e r  1968.  

However ,  f e d e r a l  c o n t r i b u t i o n s  to  w i n t e r  works programmes t o

m u n i c i p a l i t i e s  i n the p r o v i nc e s  t o t a l l e d  $21.5  m i l l i o n  i n  1969
22and $ .4  m i l l i o n  in 1970.

In c o n c l us i on  i t  m i gh t  be p o i n t e d  out  t h a t  f e d e r a l  

c o n t r i b u t i o n s  t o  t he  p r o v i n c e s  have f a v o u r e d  t he c o n d i t i o n a l  

g r a n t  payment  over  the u n c o n d i t i o n a l  payment .  For  examp l e ,  

i n  1961 u n c o n d i t i o n a l  g r an t s  t o  the p r o v i n c e s  t o t a l l e d  

$537,8 m i l l i o n  w h i l e  c o n d i t i o n a l  g r a n t s  t o t a l l e d  $435.8  

m i l l i o n ,  whereas i n  1971 u n c o n d i t i o n a l  g r an t s  amounted to 

$ 1 , 4 1 1 . 8  m i l l i o n  and c o n d i t i o n a l  g r a n t s  $12 , 234 . 1  m i l l i o n .  

Though f i g u r e s  are not  a v a i l a b l e  t o  make a s i m i l a r  c o m p a r i ­

son f o r  the T e r r i t o r i e s ,  the f i g u r e s  f o r  t h e  1968-69 f i s c a l  

y e a r  r e v e a l  t h a t  t he  Nor t hwes t  T e r r i t o r i e s  r e c e i v e d  $ 6 , 2 7 1 , 0 0 0  

i n  t he  fo rm o f  u n c o n d i t i o n a l  g r a n t s  and $ 2 , 3 5 1 , 0 0 0  i n  co n ­

d i t i o n a l  g r a n t s ,  however  t he  t o t a l  c o n t r i b u t i o n s  d u r i n g

1968-69 f i s c a l  y ea r  t o  the p r o v i n c e s  shows t h a t  $868 , 2 31 , 000

21 The Annual  Repor t  o f  t he  Commiss i oner  o f  the 
No r t hwes t  T e r r i t o r i e s ,  1967 - 68 , op.  c i t . ,  p7 З Л

22 The N a t i o n a l  F i n a n c e s , op . c i t . ,  p .  154.  The 1969 
and 1970 f i g u r e s  a re  e s t i m a t e s .
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was pa i d  i n  u n c o n d i t i o n a l  g r a n t s  and $1 , 4 6 7 , 8 9 5 , 0 0 0  i n  

c o n d i t i o n a l  g r a n t s .  The p r o v i n c e s  o f  Newfound land,  P r i n c e  

Edward I s l a n d ,  New Brunswi ck  and Quebec r e c e i ve d  more i n  

the form o f  u n c o n d i t i o n a l  g r a n t s  t han c o n d i t i o n a l  g r a n t s . 23

Concu r r en t  Area o f  R e s p o n s i b i l i t i e s

Agr i  c u l t u r e

S e c t i on  1 3 ( v ) o f  t he  No r t h we s t  T e r r i t o r i e s  Act  does 

not  s t a t e  t h a t  a g r i c u l t u r e  i s  an a rea  where both the Feder a l  

Government  and the T e r r i t o r i a l  Government  can l e g i s l a t e .

But  s e c t i o n  14(1)  d e a l i n g  w i t h  the " g r e a t e r  p o w e r s . . .  than 

are g i ven  t o . . .  the P r o v i n c e s "  would i mp l y  t h a t  i t  i s  an 

area where the Feder a l  Government  can l e g i s l a t e ,  i n  a d d i t i o n  

t o  t he  Commiss ioner  i n  C o u n c i l .  I f  the Federa l  Government  

can l e g i s l a t e  i n  a g r i c u l t u r e ,  then the o v e r r i d i n g  f e d e r a l  

l e g i s l a t i o n  a p p l i e s  t o  the T e r r i t o r i e s  as i t  does to the 

p r ov i nc e s  by s e c t i o n  95 o f  t he  B.N.A.  A c t .

The f e d e r a l  government  has made a v a i l a b l e  c o n d i t i o n a l  

g r a n t s  to the p r o v i n c e s  i n  a i d  o f  s p e c i f i c  a g r i c u l t u r a l  

f u n c t i o n s  such as p o t a t o  warehouse c o n s t r u c t i o n ,  t r a n s p o r t a ­

t i o n  o f  f o d d e r  and r e l a t e d  programmes.  No such g r a n t - i n -  

a i d  i s  made a v a i l a b l e  to the T e r r i t o r i a l  Government ,

*
<Mc5Un ^ ec £ec®i v e d $473 , 468 , 000  i n  u n c o n d i t i o n a l  g r a n t s  

and 5163 , 268 , 000  i n  c o n d i t i o n a l  g r a n t s  whi ch i s  a p p r o x i m a t e l y  
4 to 1 r a t i o ,  compared to  the T e r r i t o r i a l  3 t o  1 r a t i o .

23 I b i d . ,  pp.  154-155.
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p r i m a r i l y  due to  the o u t s t a n d i n g  f a c t  t h a t  a g r i c u l t u r a l  

programmes have a ver y  l i m i t e d  chance of  s u c c e e d i ng  beyond 

the 60 th  p a r a l l e l .  Even i f  a programme c o u l d  become s u c c e s s ­

f u l ,  f o r  example,  the F o r t  Simpson Farm,  t he  p r e v a i l i n g  

o f  f e d e r a l  l e g i s l a t i o n  in case o f  c o n f l i c t  i n  r e l a t i o n  t o  

a g r i c u l t u r e  would sugges t  l i t t l e  need f o r  s h a r e d - c o s t  

programmes.

Others

Areas o f  o v e r l a p p i n g  r e s p o n s i b i l i t i e s  i n  t h i s  s e c t i o n  

do no t  deal  w i t h  t r a n s f e r  payments bu t  r a t h e r  w i t h  j o i n t  

c o n s u l t a t i v e  and a d v i s o r y  s e r v i c e s .  Such s e r v i c e s  i n c l u d e  

l e g a l  su r veys  c a r r i e d  out  by t he  f e d e r a l  Depar tment  o f  

P u b l i c  Works and the t e r r i t o r i a l  Depar tment  o f  P u b l i c  Works 

i n  r e l a t i o n  t o  s i t e  i n v e s t i g a t i o n ,  economic a n a l y s i s ,  d e ­

s i g n i n g ,  e t c .  In f a c t  i t  would no t  be i n c o r r e c t  t o  s t a t e  

t h a t  s i nc e  the T e r r i t o r i a l  P u b l i c  S e r v i ce  i s  mode l l ed  a f t e r  

the Federa l  P u b l i c  Se r v i c e  i n f o r m a t i o n  o f  v a r i o u s  s o r t s ,  

s i m i l a r  i n  scope t o  l e g a l  s u r v e y  i n f o r m a t i o n  i s  shared  by 

both  governments .  F u r t h e r ,  as w i t h  p r o v i n c i a l  gove r nmen t s ,  

the r e s p o n s i b i l i t y  f o r  game and w i l d l i f e  management  i s  

shared by bo t h  gover nmen ts ;  the Federal  Government  b e i ng  

r e s p o n s i b l e  f o r  t he  management o f  m i g r a t o r y  b i r d s ,  and by 

s e c t i o n  13( g)  o f  the Nor t hwes t  T e r r i t o r i e s  A c t , t he  T e r r i ­

t o r i a l  Government  i s  r e s p o n s i b l e  f o r  the p r e s e r v a t i o n  o f  

a 11 o t h e r  w i l d l i f e .
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One area of  dub i ous  o v e r l a p p i n g  of  r e s p o n s 1Ы 11 t i e s  i s  

the e n t r y  i n t o  agreements w i t h  the Government  o f  Canada by 

the T e r r i t o r i e s .  The Feder a l  Government  shares  the d e c i d i n g  

a u t h o r i t y  w i t h  t he  T e r r i t o r i a l  Government  in r e l a t i o n  to  any 

agreements the l a t t e r  government  shou ld  e n t e r  i n t o  w i t h  the 

Federa l  Government .  S e c t i on  15 o f  the No r t hwes t  T e r r i t o r i e s  

Ac* s t a t e s  t h a t  the Commiss i oner  i n  Counc i l  can make o r d i n ­

ances a u t h o r i z i n g  the T e r r i t o r i a l  Government  t o  e n t e r  i n t o  

agreements w i t h  the Federa l  Government  s i m i l a r  t o  the a g r e e ­

ments e n t e r e d  i n t o  by the p r o v i n c i a l  governments w i t h  the 

Federa l  Government  " b u t  no such agreement  s h a l l  be e n t e r ed  

i n t o . . .  w i t h o u t  the a pp r ov a l  o f  t he  Governor  i n  C o u n c i l " .  

Whether  such an a pp r ov a l  i s  a mere f o r m a l i t y  i s  q u e s t i o n a b l e ,  

A 1970 amendment t o  the T e r r i t o r i a l  Lands A c t  e s t a b l i s h e d  

a n o t h e r  m i l e s t o n e  i n  the p o l i t i c a l  deve l opment  o f  t he  N o r t h ­

west  T e r r i t o r i e s .  S ec t i on  3.1 and 3 .2  o f  the T e r r i  t o r i a l 

Lands Act  acknowledges t h a t  e c o l o g i c a l  ba l ance  and p h y s i c a l  

c h a r a c t e r i s t i c s  o f  the Nor t hwes t  T e r r i t o r i e s  must  be ma i n ­

t a i n e d .  In an endeavour  t o  ac comp l i sh  t he  above g o a l ,  the 

Federa l  Government  has deemed i t  necessa r y  t o  c o n s u l t  w i t h  

the Counc i l  o f  the No r t hwes t  T e r r i t o r i e s  i n  o r d e r  t o  se t  

a p a r t  and a p p r o p r i a t e  t e r r i t o r i a l  l and  as l and management 

zones.  A l so  i n  c o n s u l t a t i o n  w i t h  the C o u n c i l ,  r e g u l a t i o n s  

can be e f f e c t u a l i z e d  r e s p e c t i n g  " t h e  p r o t e c t i o n ,  c o n t r o l  and 

the s u r f a c e  o f  l and i n  a l and management zone;  a n d . . .  the 

i ssue  o f  p e r m i t s  f o r  the use o f  the s u r f a c e  o f  l and i n a 

l and management zone,  the t e rms and c o n d i t i o n s  o f  such p e r m i t s
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and f e e s . . . . "  Even t h o u g h  the G o v e r n o r  in C o u n c i l  by 
s e c t i o n  1 9 ( i .1) has d e c i d i n g  a u t h o r i t y  o v e r  T e r r i t o r i a l  
lan ds, the a m e n d m e n t  is in the r i g h t  d i r e c t i o n .

F i n a l l y ,  there is the area of o v e r l a p p i n g  r e s p o n s i b i ­
lity in r e l a t i o n  to f i s h e r i e s .  This is a ve r y  d e l i c a t e  
are a for the T e r r i t o r i a l  G o v e r n m e n t  do e s  n o t  h a v e  j u r i s d i c ­
tion o v e r  the f i s h i n g  s i n c e  it is p a r t  of the n a t u r a l  r e ­
s o u r c e s  w h i c h  are u n d e r  f e d e r a l  j u r i s d i c t i o n .  N e v e r t h e l e s s ,  
the T e r r i t o r i a l  G o v e r n m e n t  m a d e  a F r e s h  W a t e r  Fish M a r k e t i n g  
O r d i n a n c e  a l l o w i n g  it to c o l l a b o r a t e  w i t h  the F e d e r a l  G o v e r n ­
m e n t  t h r o u g h  the F r e s h w a t e r  Fish M a r k e t i n g  C o r p o r a t i o n  (a 
C r o w n  C o r p o r a t i o n )  to p r o v i d e  e f f e c t i v e  m a r k e t i n g  a g e n c i e s  
for f r e s h w a t e r  fish c a u g h t  in t h e  T e r r i t o r i e s .  S i m i l a r  
a r r a n g e m e n t s  ha v e  b e e n  m a d e  w i t h  o t h e r  p r o v i n c e s ,  in p a r t i ­
c u l a r  the p r a i r i e  p r o v i n c e s  and O n t a r i o .  T h e  C o r p o r a t i o n  
r e g u l a t e s  i n t e r p r o v i n c i a l  a n d  e x p o r t  trade in f r e s h w a t e r  
fish, and p r i o r  to the b e g i n n i n g  of e a c h  f i s h i n g  s e a s o n  a 
p r i c e  s c h e d u l e  for f i s h i n g  c a t c h e s  is a n n o u n c e d  e s t a b l i s h i n g ,  
in e f f e c t ,  a m i n i m u m  i n c o m e  for f i s h e r m e n .

C o n e ! u s  ion
The d i s c u s s i o n  in C h a p t e r  VI has c e n t r e d  a r o u n d  t h o s e  

r e s p o n s i b i l i t i e s  tha t o v e r l a p ,  i.e ., g o v e r n m e n t a l  r e s p o n s ­
i b i l i t i e s  tha t o v e r l a p  t h r o u g h  t h e  m e d i a  of c o s t - s h a r e d  p r o ­
g r a m m e s ,  t h r o u g h  c o n s t i t u t i o n a l  m e a n s ,  or d e p a r t m e n t a l  l i a i s o n .  
The a u t h o r  of this p a p e r  d o u b t s  w h e t h e r  j o i n t  a d m i n i s t r a t i o n  
of c e r t a i n  a c t i v i t i e s  by the Fed eral and T e r r i t o r i a l  G o v e r n ­
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m e n t s ,  in p a r t i c u l a r  t h r o u g h  c o n d i t i o n a l  g r a n t s ,  is the 
m o s t  e f f e c t i v e  w a y  o f  a i d i n g  the p o l i t i c a l  d e v e l o p m e n t  of 
the T e r r i t o r i e s ,  T h o u g h  the t r an s fe r  of r e s p o n s i b i l i t i e s  

has p o o l e d  u n d e r  the c o n t r o l  of the G o v e r n m e n t  of the 
N o r t h w e s t  T e r r i t o r i e s  the a d m i n i s t r a t i o n  of g o v e r n m e n t a l  
a c t i v i t i e s ,  the T e r r i t o r i a l  G o v e r n m e n t  m u s t  p r o g r e s s  b e f o r e  
it a c t u a l l y  can d e c i d e  its o w n  p r i o r i t i e s .  The G o v e r n m e n t  
can on l y  p e r f o r m  a c t i v i t i e s  set a c c o r d i n g  to its p r i o r i t i e s  
if it has the f i n a n c i a l  c a p a c i t y  to do. A l t h o u g h  the 
T e r r i t o r i a l  G o v e r n m e n t  lac ks a f i n a n c i a l  bas e e x t e n s i v e  
e n o u g h  to do such a t h i n g ,  c o n d i t i o n a l  g r a n t s  s h o u l d  n o t  p l a y  
such a s i g n i f i c a n t  rol e in d e c i d i n g  the fate of t h o s e  p r i o r -

hi ties. An a l t e r n a t i v e  w o u l d  be the p r o v i s i o n  of r e v e n u e s  
t h r o u g h  m o r e  u n c o n d i t i o n a l  g r a n t s  thus e n a b l i n g  the T e r r i ­
torial C o u n c i l  a n d  the C o m m i s s i o n e r  to d i r e c t  t h e i r  own 
c o u r s e  in r e v e n u e  e x p e n d i t u r e s .

* R. J. May a r g u e s  t h a t  if the r e g i o n a l  g o v e r n m e n t  p e r c e i v e s  a nee d for a p r o g r a m m e  and s e e ks a s s i s t a n c e  for  
the p r o g r a m m e  by way of a c o n d i t i o n a l  g r a nt f r o m  the n a t i o n a l  g o v e r n m e n t ,  then the r e  " s e e m s  l i t tle r e a s o n  for d e s c r i b i n g  this [the a s s i s t a n c e ]  as a loss o f  s o v e r e i g n t y  to the 
r e c i p i e n t  unit", He a l s o  m a k e s  a s i m i l a r  a r g u m e n t  w h e n  
i n t e r e s t  g r o u p s  p r e s s u r e  the n a t i o n a l  and r e g i o n a l  g o v e r n m e n t s  f o r  c o n d i t i o n a l  g r a n t s .  See R.J. Ma y ,  F e d e r a l i s m  and Fiscal 
A d j u s t m e n t , O x f o r d  U n i v e r s i t y  P r e ss, L o n d o n ,  196 9 ,  pp. 1 6 4 - 1 6 6 .
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