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Dear Mr. Chretien

I enclose herewith, a brief in support of Inuit Tapirisat of
Canada's request that you act immediately to disallos amendiment
to the "Ovdinance Respecting thz Preservation of Game", Bill 13-47
enacted June 30, 1972, by the Territorial Council of the Nortlmest
Territories.

‘The Territorial Council did not pzovide an opportunity to native

organizations to nmake sulmissicns prior to Council's consideration
of this Rill. The Bill was introduced ard was given 3 readings
and fonually enacted within a few days tirme in June 1972.

Our request is .,upport&l by all other native orgaxuzauons of the
Northwest Territories.

Thank you for your immediate consideration.
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F GIéiL LYGISLATICK wt Uik dia ST T TORIES

Introduction

The question of native hunting and trapping rights is of considerable
importance to the native peoples of the Northwest Territories., Although
game may be of decreesirg inpertance in the native diet, in certain
instances the abrogation of native hunting rights has resulted in hardship
and nutritional dep rivation. The issue of hunting and trapping

rights also has a symbolic importonce to the native pecples, By
upholding its solemn prcmises made historically to protect native hunting
and trapping rights, the goverrments of both the Morthwest Territories and
the Daninion of Canada can do much to restore the confidence of the
native population in their respect for good intentions.

Morcover, the hunting rights of native peoples are simply an incident of
general aboriginal rights in Canada and have been judicially recognized
as such. For example, Mr. Justice Johnson, speaking for a unaninous
Northwest Territories Court of Appeal in Regira v.Sikyea (1964), 43
D.L.R. (23) 150 at 152, stated:

"The right of Indians to hunt and fish
‘for food on unoccupicd crovn lands has
.always been recognized in Canada, In
the early days as an incident of their
‘ovmership' of the land and later by

the treaties by which the Indians gave
up their awnership right in these lands.™

Although the current goverrment of the Northwest Territories, perhaps uncon-
sciously, ard the current goverwent of Canada, consciously, ignore
aboriginal rights, an cutline of sanc of the leadirg authorities from
Confederation to the present will serve to reiterate the proposition

that the aboriginal richts of Canada's native peoples have always been
conceded as a matter of law and that those rights may not be disturbed

‘without both ccnsent and carpensation. Moreover, this historical

synopsis is illustrative cf the historical and moral claims vhich native
peoples have upon the goverrment of Canada., The authorities which have
particular relevance to the Morthwest Territories are marked with an
asterisk.

* (a) 1869-70: The purchase of the Hudson's Pay Campany's
territories and the acisiticn of the North-wostern
territory. ‘lhe teoderal CGovernment accepted.respons-—
ibility for any claims of the Indians to ccnpensation
for land in Rupert's Lard ard the biorthwestern Territ-
ory. (The deed of surrerder is reprinted in R, S. C
1970, Appendices, at pp. 257-77. In the Decauber, 1867
Pddress to Her Majesty the Queen fram the Senate ard
House of Carmors of the Deminicen of Canada upon the
transference of Rupert's Lard to Canada, it was stated:
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(b)

(c)

(d)

(e)

"And fwiliawore that, upen the trancference of the
territorics in question to the Canadian Coverrment,
the claims of the Indian tribes to campensation for
land required for putposes of settlement will be
considered and settled in conformity with the ,
equitable principles which have uniformly governed
the British Crown in its dealings with the aborigines,"
(Reprinted in R. S. C. 1970, Appendices, at p. 264)

1870: The Manitoba Act granted land to settle the
Metis' aboriginal claims. (S. C. 1870, ¢.3, s. 31)

1871-1930: The numbered treaties and their adhesions
speak of the Indians conveying lard to the Crown, As
the Order-in-Council for Treaty No. 10 demonstrates
the treaty-making was done with a concept of aboriginal
title clearly in mind:

"On a report dated 12th July, 1906 fram the Superintendent
General of Indian Affairs, stating that the aboriginal
title has not been extinguished in the greater portion of

. that part of the Province of Saskatchewan which lies north

of the 54th parallel of latitude and ina small adjoining
area in Alberta...that it is in the public interest that
the whole of the territory included within the boundaries
of the Provinces of Saskatchewan and Alberta should ke
relieved of the claims of the aborigines; and that
$12,000 has been included in the estimates for expenses
in the making of a treaty with Indians and in settling
the claims of the half-breeds and for paying the usual
gratuities to the Indians." (Treaty Fo. 10 and Reports
of Camdssioners, Queen's Printer, Cttawa: 1966, p. 3)

1872: The first Dominion Act dealing with the sale of
Crown land. Secction 42 stated:

“"None of the provisions of this Act, respecting the
settlenant of Agricultural lands, or the lease -of
Timber lands, or the purchase and sale of Mineral
lands, shall be held to apply to territory the Indian
title to which shall not at the tine have been
extinguished." (5. C. 1972, c. 23). This provision
remained in the Various Daminion lLand Acts until 1908.

1875: The Federal Govermment disallowed "An Act to
Amend ard Congolicate the Laws Affecting Crown Lands
in British Columbia" stating "There 1is not a shadcw
of doubt, that frae the earlicst times, England has
always felt it imperative to meet the Indians in council,




(f)

(9)

(h)

(1)

(3)

(x)

(1)

and to obtain surrenders of tracts of Canada,

as fram time to time such were roquired for

the purposcs of settlaments." (W, E. Hodgins,
Deminion auwd Provirncial Legislation, 1867-1895
(Goverrment Printirg Lurcau, Ottaova: 1896) .

As authority the Deputy Minister of Justice cites
the 40th article of the Articles of Capitulation
of Montreal and the Royal Proclanation of 1763.
(id.) .

1876: Spcech of Governor General Dufferin in
Victoria strongly uphoiding the concept of

Indian title @i -critivizing the BEritich Columbia
Government. (The speech may be fourd in G. Stewart
Canada Under the Administration of the Earl of
Duffcrin (Rose-Belfora Publishing Co., Toronto:
1879 at pp. 491-493)°

1879: The Dominion Lands Act authorized the
granting of land in the Northwest Territories to
gatisfy "any claims existing in connection with
the extinguishment of the Indian title, preferred
by half-breeds..." (8. C. 1879, c. 31, s. 125e).

1888: In the St. Catherine's case the Federal
Government afqued that it obtained a full title
to land from the Indians by Treaty No.-3. (1899),
14 App. Cas. 46, at p. 54.

The Federal Provincial Agreenients vhich followed
the decision in the St. Catherine's case sanctimes
amployed the following '"whereas" clause (taken
fram the 1924 Ontario Agreement):

"Whereas frem time to time treaties have
been made with the Indians for the
surrender for various considerations of
their personal and usufructuary rights to
territories now included in the Province
of Ontarjo...." (8. C. 1924, c. 48)

1889: The Federal Goverrment disallowed the

"Northwest Territories Game Ordinance because it

violated Indian treaty hunting rights. (re-
printed in 8. C. 1891, at p. LX1.)

- 1912: In the koundaries extension legislation for

both Ontario and Quebec, the Federal Goverminent
made a special provision roquiring treaties with
the Indians. (S. C. 1912 ¢. 40, s. 2(a) (Cntario):
S..C. 1912, c. 45, s. 2(c) (Quebkec).)

1930: British Morth America Act. This act trans-




(m)

(n)

(o)

transferrcd the ownership of natural resources

_ to the prarie provances, In cach of the provimces

the Indians are protected in their right "of
hunting, trapping and fishirg game and fish

for food at all seasens of the year on all
unoccupied Crown lards and on any other lands to
which the said Indians may have a right of access."

1946 =~ The evidence of Mr. R. A. Hoey, Director of
Irdian Affairs Branch, May 30, 1946, before the
Joint Camnittee-of -the Senate and Housc of
Connons : ’ :
"From the time of the first British
settlement in New England, the title
of the Indians to lands occupied by
tham was conceded and carmpensation was
made to them for the surrender of
their hunting grounds...this rule,
vhich was confirmed by the Royal
Proclamation of Cctober 7, 1763, is still
adhered to." (Minute No, 1, at p. 31)

1946: The evidence of Mr. T. R. L. MacInnes,
Secretary, Indian Affairs Branch, June 4, 1946:

"Now it remained for the British to
recognize an Indian interest in the

soil to be extinguished only by bilateral
agreement for a consideration., That
practice arose very early in the

contract between the British settlers

and the aborigines in North America, and
it developed into the treaty system
which has heen the basis of Indian
policy both in British North America and
continuing on after the revolutionary war in
the United States." (Joint Comittee of
the Senate and tiouse of Conmons, Minute
No. 2, at p. 54)

1966: The Canzdian Irdien, a pamphlet published by °
the Department of Indiun Affairs, states:

"Early in the scttlement of North America
the British recognized Irdian title or
interests in the soil to be parted with
or coxtinguished by agreament with the
Indians and then only to the Crcawn." (Dept.
of Irdian Affaivs ard N. Dev., The Canadian
‘Indian  (Ottawa: 1966) p. 3)
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(p) 1971 - The Dorion Caunission Report expressly
recognizes aborigiral rights, urges an expansive
view of the content df aboriginal title and
acknowledges the necd to conpensate native pooples
for the extinguishment of their native rights,
NO].. 4-1 at Pp' 389-97)9 .

See generally Cumning and Mickenberg et al., eds.,
Native Rights in Canada (2nd edn., General Publishing
Co. Ltd., and The Indizn-Eskimo Association of Canada,
Toronto: 1972).

In making this brief to the Council of the Northwest Territories

it is proposed to consider the history of Gam Ingislation in the
Northwest Territories, the details of the amendments through Bill
13-47 which deleted the specific refcrences to Indians and Inuit
and, finally, to make sumissions through thc Inuit Tapirisat of
Canada on behalf of the Inuit, However, it is amphasized that the
Inuit Tapirisat of Canada firmly believes that the substance of this
sutmission is supported fully by virtually all native peoples in the
Northwest Territories, as well as the plitical organizations which
represent various. groupings thereof.
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History of Game Logislation in the Nortdrest Territories

The recent amendments through Bill 13-47 to the “Ordinance
Respecting the Preservation of Game", hercinafter referred to

as the Game Ordinance, represent a further step in the dimi-
nution of special hunting rights guaranteed to the native
peoples by the operation of the cormon law concept of aboriginal
rights and, in respect to same Indian pooples, by treaty as well,

These amendments, which delete specific reforences to Indians and
Inuit fram the Game Ordinance, were asserted by the legislators on
the basis that they would not substantively change the rights of
native pooples.in respect o temting. - The preamble to the amendments
states that the Bill is inttrded ™to delete where possible all
specific references to Indians and Eskimos without interfering with
any of their rights". During discussion of the amendments by the
Council of the lMorthwest Territories, it was stated by Deputy
Camissianer Parker that

"...there was a request by Members

of this Council to remove certain
statenents in the ordinance which
appeared to be discriminatory and
this is what we did.” In rcmoving,
where it was not necessary to have

it in, the words Indians and Inuit,
and dealing in fact, as the ordinance
should, with northern residents. :
khere it is necessary and important
that they be named then this has been
done and those words have becn re-
tained. There is no diminution what-
soever of the rights of the Indian or
Inuit people by any changes that have
been made in this ordinance.!

However, it is submitted that the amendments although recognizing the
existence of special rights which the native peoples possess, dilute
these rights by extending the same rights to a limited game supply to
almost all others residing in the Territories. Thus, the amendments
amount to one rore picce of legislation in the continuing flow of laws
over the past century diminishing hunting rights and the value of those
rights, both as a source of livelihood and as an important item of self-
identify of native pecoples. .

Throughout Canadian history there have beén many clear instances of the
recognition of the aboriginal rights of Canada's native reoples in all
parts of Canada. The Numbered Treaties of western Canada, incluwling
treaties 8 and 11, are cne example of the recognition of these rights

and indicate the importance of hunting rights to the native populace.
Similarly, the historical developrent of gam: legislation in the Northwest
Territories evidences the importance of the preservation of game and the
rights of native pceoples to hunt for food as of right. However, the
camplete picture of the developmznt of this legislation in the Northwest




Territories is a confuscd cne. There are scveral Federal acts dating
back to the latter cdecades of the nincteenth century dealing directly

~. with this subject as well as many territorial ordinances prescribing

game regulations.

The area which is today knomn as the Nortmest Territories was first
organized as a territory by the government of Sir John A. MacDonald.

On July 15, 1870, the arcas formcrly known as Rupert's land and the
North-tlestern Territory were admitted into the Dominion as an wn-
organized territory although it was not until 1875, with the passing
of the Morth-tlzst Territories Act (38 Vic. ¢ €.49), that a goverment
was provided for the area. Until then,. the area was managed from
Ottawa where records were centralized ard control was exercised Ly
casterners unfamiliar with the west and able to exploit their positions
to gain land grants and other favours in the territory. Little
initiative was alloved the inhabitants of the area to manage their own
affairs and it seemed to be the policy of the Dominion Government that
the Indians and Metis should be acculturated into white civilizaticn
as quickly as possible so that the area could he opened for settlement.
The simple fact that the Govermment had any policy at all toward the
native pegples may be vicwed as further evidence of the conscious
attempt of the Federal Govermment to pursue the objectives of the Royal

" Proclamation of 1763 which, it is strongly arguable, applies to lands

in the Northwest Territories. Becouse of the Royal Proclamation, at
Confoderation the federal government was given the necessary power by

. the British North America Act (5.91(24)) to deal with Indians and the

lands reserved to them by the Royal Proclamation. The great treaty-
making era, which begar in the 1870's and lasted until 1923 and in-
cludes a portion of the present Yukon Territory and Northwest Territories,
is clear evidence of the desire of the Federal Government to follow the
procedures for proper extinguishment of aboriginal rights as enunciated
generally in British and Canadian comon and statutory law, executive
acts, government policy, and in particwlar, the Royal Proclamation.

With the passing of the Nortlwest Territories Act in 1875, provisions
were made for the establishment of a government structure in the
territorios. - The administration was to be headed by an appointed Lieu-
tenant-Governor assisted by a five-man appointed council supplemented
by clected members. Although intended to be an autoncimous legislative
body, the council had very little actual pover. Administrative functicns
in respect to the territories werc carried out by agents of the Federal
Government or by the Lieutenant Governor in his capacity as agent of the
Dominion Govermment. The Department of the Interior with its many
branches continuad its control and administration over the territories.
Moreover, the povers of the council were further ‘circumscribed by the
over-riding effect of Federal legislation and the disallowance power

in respoct to territorial ordinances which was often exercised.

It would appear that the earliest legislation in respect to game in the

Northwest Territories vas passed by the Territorial Council. In 1877,
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Ordinance # 5, “An Ordinance for the Protection of Buffalo", was
passad, which provided that no buffalo ocould be killed by any
person. Mo specific mention of native pecples was made., However,
the ordinance did grovide that a parson in circumstances of
immadiate neaxd could kill a buffalo to satisfy those inmadiate
wants only. This ordinance vas repcaled in 1878.

No further legislation in respect to game appeared until 1883
when Ordinance Ko. 8, "An Ordinance for the Protection of Ganme",
was passed.  The ordinance provided for the sctting of closad
seasons on certain species of gare; for penalties for violation
of the orxdinance; and, for the appointment of wardens to enforce
the provisions. Section 18 of the ordinance provided that any
traveller, family or other person.jn.a state of actual want
could kill any animal or bird to satisfy irmediate want but not
otherwise. This provision no doubt included native peopies in

a state of actual want. In addition, by s.19, Indians were
specifically excluded from the operation of the ordinance in any
part of the territory with regard to any game actually for their
use only, and not for purposes of sale or traffic. The section
did not mention Metis or Inuit. (¥ote hovever, that the Supremea
Court of Canada has held that the word "Indians" includes Inuit

‘within the meaning of 5.91(24) of the DNA Act.) With the publication

of the revised ordinances in 1888, the above two
sections remained although s.19 was amonded to add that the pro-
hibitions on taking the eggs of birds would not apply to Indians.

Ordinance No. 11 of 1889, which repcaled the exemption in respect
to Indians and further provided that no person could kill or take
buffalo in any part of the territories was disallowed by the
Deminion Government. 7Thus, there was an exprass continuing re-
cognition of an aboriginal right in the native peoples to hunt for
food for their livelihood. Moreover, the Federal Covernment was
prepared to act forcefully to protect those rights.

The game legislation was again consolidated in 1893 by Crdinance
No. 8 which continuad the proviso in respect to the *illing of game
irrespective of locale or season if actual want necessitated. A
new section provided that persons who were not resident in the
territorics were to pay a $5.00 fee to hunt there. The exemption
for Indians from the operation of the ordinance was perpetuated.

One of the final picces of leyislation in respect to game passed
by the Territorial Council during this peried occurred in 1.903.
This unusual ordinancc provided in part that no hunting whatsoever
was to be allowed on Sundays; that there was to be ro killing or
hunting of bison or buffalo at ary time; an!, that no hunting was
permitted fram one hour after sunset to one hour before sunrise.
The' ordinance made no mention of native l'eoples.  This ordinance
was not disallowed by the Federal government. However, it secems
that disallowance did not occur because the ordinance was of




-9 -

of little effect. By this date, the Dominion goverrment had

becone involved in levislating for the preservation of gam

in the Worthwest Territories ard legislation of the Territorial

Council in respect to this matter was ineffective under the

doctrine of paramountcy, Thus, because of the over-riding

effect of the Federal legislation there was no need Lo disallow
e torriterial crdinance.

The Dominion Government first became involved in legislating in
respect to game in the territories in 1894, stressing the alnost
negligible power of the Territorial Council in governing the
territories. Their first legislation was "The Unorganized
Territories' Game Preservation Act" of 1894 (57 - 58 Vic., c.31).
The Bill was first introducad in the Senate by the former Prime
Minister of Canada, the Honourable Mackenzie Bowell, conservative
government leader in the Scnate,- On the first reading of the Bill
he outlined the general purpose of the legislation and the press-
ing neod for it in these terms:

"...The preservation of the birds

and animals in that region is of
paramount importance to the Indians

and native peoples who rely upon
hunting for food, raiment and the
necessary trade which supplies them
with their other requiranents. The
cbject of this bill is to protect, as
far as possible what ramains of this
important resource of the country for
the Indians and native peoples who.
would, in the cvent of the extermin-
ation of the animals, cither starve

to death or make their way out to the
settled parts and became the wards of
the country. The native himself would
appear to have no idea of protecting
fur-bearing animals, but slaughters

all that comes his way. It is true
that the North-west Council has
ordinances in force protecting game

ard animals, but the provisions do not
extend beyond the legislative districts,
It would be unreasonable, of course, to
expect the Indians to observe laws
preventing them from killing animals when
they require them for food, and care has
been taken in the bill proposed that it
shall not operate to cause them any
hardship, but it is tonsidercd of impor-
ative wrgency that scme immediate steps
should be taken to restrict the indis-
-criminate slaughter of fur-bearing animals
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by the adoption and cnforoament of
stringent regulations such as those
comtamplated by the provisions of the
said bill..,.*" (Senate Debates, 1894,
p. 286). -

The former Prime Minister continued his speech by discussing the need
to protect certain species of animals such as bulfalo, musk-oxen,
caribou and heaver from slaughter, repeated again the purpose of the
Bill. ‘“he Government, he stated,
keing convinced of the importance of
adopting requlations for the preser-
vation of the fur-bearing animals in
the district mentioned and in compliance
with the numerous appeals which have
veen made in that behalf by persons
more- particularly connected with the
matter, it is considerad that the Act
proposed will to a great extent meet the
object in view without inposing any
hardship upon the Indians or traders.
«..Past experience of this country
proves the great necessity of taking
steps at as early a day as possible for
the preservation of the natural food supply
of the natives and Indian tribes. ...There
may bz some difficulty in enforcing the
provisions of this Act: still, by appoint-
ing guardians with magisterial powers to
enforce it, and in securing the co-operation
of the Hudson Boy Company, it can be done.
It is a5 much in their interest as ours,
-that the game and the fur-bearing animals
in the Northwest Territories should be
preserved for the food supply of the
Indians. I may add that this bill does
‘not interfere with the killing of any
animal by the Indians, when it is done
for the sake of food, to prevent them
from starving." (Senate Debates, 1894,
p. 287).

Note the amphasis which the speaker placed upon the need for preserving
the natural food supply of the Indians. Although not determined at
this time, this would includs Metis and Inuit by virtue of the Supreme
Court of Canada's subscguent interpretation of s.91(24) of the British
North Aamerica Act. ‘The native peoples were to be the "first users" of
the game resources based upon their.need for the essentials of life
such as food and clothing. ibreover, the bill was clearly intended to
protect for native use not only game animals but also certain species
of birds. Within the Act itself there are no specific definitions of
“game" or birds". Rather the sections of the Act speak of “beasts
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and birds mentioned in this Act". DBeasts specifically referrod

to were bu“ialo, nusk=ox, wlh, woose, caribtou, decr rocuntain

sheep and goats, mink, fishers, marten, otter, beaver and muskrats.
Birds referrei to included grouse, partridge, phassant, prairies
chickens, wild swans, wild geese, amd wild ducks. As the debate
continued in the Senate, Senator Bowell indicated that if the Act
provided for the establishment of a closed season in respect to
any animal "it would necessarily be prohibitory during that

season, except when the Indians need an animal for food; then it
would not be prohibitory." (Senate Debates, 1894, p., 287).

Clause 8 of the Act exenmpted Indians who were inhabitants of the
countyy, except in respect to closed seasons on buffalo, musk-ox
and elk which were to apply to Indians. This clause received a
great deal of discussion. Clause 8 read:

"Notwithstanding anything is s.s.

4, 5, 6, and 7 of this Act, the
beasts and birds mentioned in those
sections may be lawfully hunted,
taken or killed, and eggs of any of
the binds or other wild fowl so men-
tioned may be lawfully taken, -

(a) By Irdians who are inhab-
itants of the country to which
this Act applies, and by other
inhabitants of the said Country.
But this exception does not apply
to buffalo, bison or musk-osxen
during the closed scasons for those
baasts; ..."

One member, Senator Lougheed, suggest_cd "Is there any reason why
this should not le made to read 'food purposes for Indians'. I
think the principle danger to-day arises from the indiscriminate
slaughter of game bv the Indians." In reply to this comment and
to the question as to the meaning of t_he term "other inhabitants",
Senator Bowell replied:

"There are other inhabitants of that
country who live in the same manner

as the Indians do, and you will see by
the clause (b) that explorers, surveyors
and travellers, are excluded fram the
operation of the clause. ‘The object of
the Bill is to prevent, as far as possible,
the indisariminate slaughter of game for
the purposes of mere pleasure or sport.
All the inhabitants of the country to
which the bill applies are pratically
dependent upon gane for food, and ex-
ceptions are made and must be made in
their favour. hMumbers of parties cngaged
by the lhxlson Bay Campany are what may be
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termed half-breeds, and do not core
under the category Indians, but they
live in the same manner and their
habits are very nuch the sane, and

it is inpossible to interfere with

that class of people in that section

of the ocountry without endangering its
peace." (Senate Debatcs, 1894, p. 337).

A statement by Senator Allan indicated the great concern vhich
the Senate had that the Iadians, and other native peoples, should
be able to hunt for food:

I presume the principle which underlies
theee subsections of clause 8 is just

this - that in a country like our horth-
west the Indians and others who happen

to be living there depend entirely upon
these animals and birds for food, and it

{s not desired to restrict them in any

way from cbtaining whatever they require

for their support, but while there is

that desire, the object of the bill would

be to same extent to prevent either the
Indians ox other inhabitants fram slaughter-
ing the anirals except for food. They would
undoubtedly have the right under this clause
to kill fur-bearing animals and possibly eat
than teo." (Senate Debates, 1894, p. 338).

After further discussion of this provision it was passed, although
the govermment leacder, Sehator Eowell, agreed to reconsider the
matter and report at a later date. When the bill was reintroduced
for third reading Senator Masson again raiscd the consideration of
the exemption of Indians from the bill for food purposes only.
"he honourable Minister," he stated, "was to reconsider clause 8
which gives Indians and other inhabitants liberty to kill animals
out of the close season. There is no close season for buffalo."
Senator Dowell replied: :

"1 @id make inquiry as to that, and it

is not considered advisable to interfere
with the habits of the Indizns or other
inhabitants of these territories, who

are really nore Indians than the Indians
thanselves, and any attenpts to control
them would be fraught with a goed deal

of danger until they hecome a little irore
civilized and@ more used to ihe habits of
the civilized parts of the country. I may
.also say that the Ir@ians there for years
past receiveu instruction from the Hudson
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Bay officials, who arc as anxious to
preserve the ganz of all Kinds as we

can possibly be and they dissuvade them
under all circumstances from killing any
animal out of season vhen the fur is not
good, except when they actually want for
food; and if you attompted to punish them
you might create Indian wars which would.
cost a great deal more than these animals
are worth." (Senate Debates, 1894, p.
359~-360).

In essence, clause 9 (a) of the bill was under attack because it

was not limited to the killing of animals ard birds for food. FPather,
killing vas to be allowed in all seasons indiscriminately except for
buffalo and musk-ox. lowever, as was suggested in the debate, the
clause in practice would not apply to animals such as mink, beaver,
fisher, marten, etc., vwhich were generally uscless except for ther
skins, and native hunters, knowing this, would not kill these animals
in a closed season when their skins were inferior unless they were in
the direst of need for food. The Senators in their discussions point-
ed to the Indians as, in their view, the greates cause of indiscriminate
slaughter of birds and animals in the Northwest Territories. It is
well to note that until the coming of the white man the native peoples
had no use for many of these animals and it was only the result of the
white man's demand for the skins of these animals that the native person
hunted these fur-bearing animals. The Senators provided no evidence
whatsoever to substantiate their accusations.

When the bill reached the liouse of Conmons for debate, further time
was spent on the provisions of clause 8. The bill was introduced by
the Ilon. 1.M. Daly, Minister of the Interior and Superintendent General
of Indian Affairs, who was questioned by a Mr. Flint in regard to this
section:

"I think clause 'a' of this section is too
wide. It scems to me that even Indians and
inhabitants of the country should not be
allowed to destroy these animals during the
closed season, except for food. This clause
will practically almost annul the general
provisicns of the Bill, it is so bread. A
party of Indians with one trapper or hunter
might, during the close secason, destroy many
of these animals for pleasure or for commarc-
ial purposes. I think it would be wise to
amend that so as to allow Indians or inhabit-
ants of the country to shoot these aninals

in the close season for food purposes only."
{llouse of Cammons Debates, 1894, p. 3538).

The Minister replied:
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"But unfortunatcly, the inhabitants of

the country are dependent upon the game

for their fooxd. 'he only thing we can

do is to prevent these animals from being
shot for pleasurc by others than inhabit-
ants. ‘he irhabitants arc mainly half-
breeds, and it is impossible to make the
Bill more stringent unless we are prepared
to fexd these pcople. So far as the fur-
bearing animals are concerned, it is against
these people's own interest to destroy them
during the close season for the Ihdson's Bay
Company will not buy -the skins of animals
shot during that 'season. So far as other
animals and birds arc concerncd, these peoples
must have food, and it seems to me this is as
far as we can go in providing against the
destruction of these animals." (louse of
Comwons Debates, 1894, p. 3538).

From the above discussion it is apparent that the major concern of

. the Government of the day was to prevent the Indians from becoming
wards of the state, deperdent upon the state for their food. In
part, the basis of this policy can be said to be benevolence and ¢
concern for the welfare of Indians rather than on a strict aboriginal
rights policy per se. However, it is implicit in the Federal
Government 's disallcwance of the Territorial Ordinance of 1889,
combined with the Government's recognition of the native peoples'
primary dependence on hunting for their livelihood, that aboriginal
rights in respect to the garme susply of the Northwest Territories
were to continue to receive the recognition given historically by
both British and Canadian goverrrents. Whether or not this legis-
lation is bascd on an articulared aboriginal rights policy or on an
"econony" policy of trying to keep native peoples off the welfare
rolls, the effcct is still that of recognizing a right in the native
peoples in respect to that limited game supply.

The extent to which exemptions for Indians and persons with Indian
blood applied specifically to Inuit may ke questioned, since there
was not a great deal known at this time about the Inuit or the
extent of their geoyraphical occupation. It is likely that they
would be included under the ternm "native peoples” hut the debates .
indicate that "native peoples" or "otier inhabitants" referred more
to the Metis of the Territorics then the Inuit. Undoubtedlv, the
legislative intent was to include all native peoples although the
draughtsman pay not have consciously considercd the Inuit. In add-
ition, it is interesting to note the fear of the spectre of Indian
wars which in part contributed to the eascd restrictions in respect
to Indians and native peoples hunting out of season. Moreover, the
amount of delate time given to this Act and the careful consideration
which certain parts received would indicate a great awareness on the

- part of manbers of the legislative houses of the irportance of game

in the livelilood of the native peoples of the west ard north. This

awarcness and consideration is in contrast to the Cursory discussi
‘ scussion
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which game legislation was to receive in later years. It seems that
history is too casily overlooked or forgotten.

The Nortlwest Game Act of 1894 applicd to all of the Northwest
Territories and specifically stated that Ordinance No. 8 of 1893
of the Territorial Council was not to apply in the Territories,
and that part of the country in which this Act applied. Specif-
ically, the 1894 ict appliocd to the District of Keewatin and to
those portions of the Morthwest Territorics not included within
the provincial districts of Assiniboia, Alberta and Saskatchewan.

In 1917, the Morthwest Game Act was repealed and replaced by a
consolidation and partially re-written statute applicable to the
Northwest Territories. This new act provided a list of birds and
gare that could not be killed and as before, provided for an
exemption for Indians and Inuit or other bona fide inhabitants of
the Northvest Territories evcept. in respect to closed seasons on
certain species such as buffalo, nusk-ox, wapite or elk, and white
pelicans. In addition, licences were made requisite for all non-
native peoples. Indians, Inuit or Metis who were bona fide res-
idents of the Territories were specifically exampted fram obtaining
licences.

-During the debate on the Act in the House of Camons, the Hon. W.J.
Roche, Minister of the Interior and the Superintendent General of
Indian Affairs noted:

"One of the essential things in connection
with this Act is to protect the game of
the Northwest Territories for the inhah~
itants of that country. It is their main
source of food supply, and if any person
is allowed to go in there and indiscrimin-
ately slaugh“er whatever he thinks fit the
Indians and the irhabitants of that enormous
territory will be deprived of their food
supply and will become pensioners of the
Government, which would entail large app-
ropriations by this Parliament for supplying
them with food. I did not say there was an
invasion of this territory by people from
the Yukon but I did mention Alaska, and we
do not want a repztition of what occurred
in Alaska. ...V arc anxious to conserve
the animal life, not only for the sake of
the animals themselves but to ensure the
food supply of the native peoples." (Housc
of Corwons Debates, 1917, p. 3669-70).

These sentiments were again repeated in another speech by the Minister
~on the debate of the bill. He stated: ' '
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"So far as the Mative Pcoples in the
Territories are concormed, they arve
exampted from many of the provisions
“of this Act in orler to afford than an
opportunity to secure a sufficient food
supply unless they violate the law in
somz sanctuary. This legislation is
designed to hit those who are coming in
for exploiting pwrposes, and organized
bands of hunters who go into the horth-
west Territories, One of the reasons
for bringing in this legislation is that
we have -information of Americans going
in through the North Passage and coming
dom and establishing trading posts in
various parts of the country. I do not
think the penalty is too severc for the
class which I refer to, and that is the
class to which this legislation will
principally apply." (House of Commons
Debates, 1917, p. 3674).

In the Sendate, the Act also received scrutiny and in answer to Senator
Daniel's question "How is a knowledge of the Act to be disseminated
amongst the people of the North Vest, especially where the population
consists largely of Indians and Inuit?" Sir James lougheed replied,
"The Indians have cartain rights which the whites do not." (Senate
Debates, 1917, p. 667). {(emphasis added) C

Clearly, then, the government envisaged protecting the game of the
Northwest Territories so that the native peoples could maintain their
livelihood from hunting and trapping so as not to becore wards of the
state. In that same year, 1917, however, another Act was passed which
would later severely curtail the rights of native peoples to hunt for
food in respect to migratory birds. The Migratory Birds Convention
Act (1917, 7 - 8 Geo. V, c. 18), which was passed in pursuance to the
ratification of the Migratory Birds Convention between the United
States and Great Britain, proceded the passing of the Northwest Game
Act. The Migratory Birds Convention Act received first reading on
June 21, 1917 while first reading for the Nortlwest Game Act was on
June 22 of that samc year. Second and third readings of the M.B.C.A.
were conpleted on July 21, 1917 while sccond reading of the N.VW.G.A.
coamenced after the passing of the M.B.C.A. on that date. 1Third
reading was finally completed on the N.W.G.A. on August 17, 1917.

In both the Comons and the Senate, however, none of the discussion
relates to the effcct which the Zct would have on the native peoples
abilities or rights to hunt for birds during close season for food
or not. The point that the M.B.C.A. would appear to curtail the
rights of native peoples in respect to hunting wildfowl was not
argued in either of the legislative hodies. It is noteworthy, noreover,
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that samc of the species of birds coveral in the Migratory Birds Act
are also covercd in the North st Game Act. The MNorth tiost Game Act
included provisions in respect to partridge, prairie chickens
ptammigans and other species of grouse as well as wild ducks, white
pelicans and wild swans, Wild goose, wild ducks and wild swans were
included in the definition of migratory gam: birds in the Migratory
Birds Convention Act, although during the course of debate on the
subsequent North ¥est Game Act no one made mention of the overlap
between the two, There can be only one explanation for the twcal
absence of discussion on native rights in respect to the Micratory
Birds Convention Act and the very extensive later discussion in this
regard in connection with the Game Act.

Claarly, the discussion in relation to the Game Act implies not only
that the food supplies of the native pooples were of paramount impor-
tance but also that they be allowed to hunt for food in spite of closed
seasons though not in cases of certain endangercd species ~ buffalo,
musk-0x, wapite or elk, and white peliruns. This is the basis of the
argumznt made by Mr. W.G. Morrow Q.C., (now Mr. Justice Morrow of the
Suprene Court of the Northwest Territories) in arguing the Sikyca case
([1964] S.C.R..642), In his sulmissions to the Supreme Court of
Canada, Mr. Justice Morrow had argued that

"The preamble to the Convention Act
points to the purpose or reason for
the Convention, namely 'many of these
species are of great value as a source
of food or in destroying insects which
are injurious to forests and forage -
plants...as well as to agricultural
crops...' Unless one is to consider
that the above was merely a 'veiled!
purpose and that the real reason was
to provide sport for the more pop-
ulated areas of Canada and the United
States, it is sulmitted that the Con-
vention, the Act arxd the Regulations
‘thereunder must be for the purposc of
preserving a source of food."

Moreover, it was argued that

"in a case of an Indian hunting for
foxd, the provisions of the Migratory
Bixds Convention Act and the Regulat-
ions thereunder, when read in con- .
junction with other legislation of
equal importance and effect, namaly,
the Nortlwest Territories Act, as
ancnded caimot have application...."
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In other words, the major legislation in respect to care in the
Northwest Territories is the Game Act which reccived wide dis-
cussion in respect to the rights of native peoples in hunting
animals both in and out of season. 1Thus, the Migratery Birds
Convention 7ct should not be read as a limitaticn on the hunting
rights of Wi native pacples wiich had previcusly been clearly
recognized in the Gave Act. The term "gare" as defined in the
Game Act meant ard included "all wild animals and wild birds
protected by this Act or any Regulation and the heads, S¥ins,
and cvery part of such animal or bird," (amphasis added)

The primary purpose of the Migratory Birds Convention Act, too,
was to prevent depletion of those migratory birds useful to man
or hamless to him. In esschce, the Convention and the Act were
designad to preserve a source of foxd for the native peoples.
Surely the signatories to the Convention could not have intended
the provisions of the Convention to prevent the native peoples
from pursuing their normal lifestyle. In comparison, the emp-
hasis throughout the United States legislation is upon the cont-
rol of sports hunting, Morecover, one of the most significant
differences between the position of the native pecoples in Canada
and the United States in respect to hunting for food on reserves

‘is that in the United States the government can impose no restrict-

ions as to when and what kinds of birds may be killed by Indians

on‘a reservation (U.S. v. Cutler 37 F. Supp. 724). In Canada, on
the other hand, it has been held that the M.B.C.A. doos abrogate

hunting rights expressly guarantead by treaty even though hunting
on a reserve. (Sikyea, [1964] S.C.R. 642; George, [1966] S.C.R.

267)

The enphasis on the sport hunting aspcct is even more pronounced
in a similar Convention entered into between the United States

and Mexico in 193G. That Convention was also to protect migratory
binds and game mammals and as was stated in the preanble the purpose
was to "permit a rational utilizaticn of migratory birds for the
purposes of sport as well as for food, commerce and industry",

The United States in enacting this Cenvention mercely amended their
pursuant to the U.S. - Great Britain Convention, thus further
enphasizing the fact that the empression in the United States Con-
vention was more in terms of controlling sports hunting than the
prescrvation of the food supply to native peoples. However, one
wnderlying purpese of centrol was to protect the food supply of
native peoples. In respect Lo Mexico it is interesting to note
that althowh a close season was provided for wildfowl the Civil
Code of Mexico allews indigents to take such fowl at any time
regardless of season. (Article 857)

Doctrines of intemational law have developed in relation to the
interpretation of treatics to the cffect that a reasonable approach
to the sense of words used rather than a literal sense should be
followed, especially where thore are two divergent rossible inter-
pretations. (Sce lall, Intemational law 3rd cdn. p. 338; and
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bheaton's Intemational low, 4th Edn,, Article 287A). Thus, where
there are tvo statutes in possible conflict such as the M.B.C.A.
and the Game Act, the more reasonable interpretation is that it
was never intended by Parliament to abrogate the right of native
pooples to hunt for food.

1t should also be noted that, in comparison to its predecessor, the
North West Game Act of 1917 covered a wider geographic area than
before since Northwest Territories was defined to mean "the Northwest
Territories formerly known as Rupert's Land and the Northwestern
Territory (except such portions thereof as are included in the
provinces of Ontario. Quebec, Manitcha, Saskatchewan, Alberta and
the Yukon Territory), together with all British terrvitories and
possessions in Morth America and all islands adjacent thereto not
included within any province except the colony of Newfoundland and
its dependencies, "

The Federal Government rcmained in the area of game legislation in

the Northwest Territories until 1948 when a decision was made to put
the preservation of gare clearly within the powers of the Commissioner-
in-Council of the Morthwest Territories. This involved an amencment

to the Nortlwest Territories Act and the repeal of the North West Game
Act, In the Scnate, it was stated by Senator W.A. Buchanan that the
purpose of the bill accomplishing the above was to give the Ccmmissioner
of “the Northwest Territories in council the poser to make ordinances
respecting the preservation of game. "At present,” he stated,

"this can only ke done by the Governor
in Council urder the North West Game
Act. The intention of the Bill is the
repeal of the North West Game Act and
to permit a more convenient and speedy
procedurce to be followed for the regul-
ation of game preservation in the
Territories." (Senate Debates, 1948,
p. 115).

In the House of Commons, the bill received a similar cursory discussion
as the Acting Minister of !Mines and Resources, J.A. MacKinnon explained
to the House that provincial governments administer their own game and
fur regulations. (Note, however, that a long line of cases have held
that a provincial law cannot abrogate native hunting rights. Only the
federal government has this power, under s. 91(24) of the ENA Act).
"Similarly," he continued, '

"the Yukon Territorial government deals
with these matters by territorial ord-
inances. . It is desired o wiace the
Northwest Territories Council in exact-
ly the same position so that the admin-
istration of these particular resources
which are of such intimate concern to the
local people should e subject to control
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and administration by the Northwest Territories
Cowncil. This will enable necessary changes in
policy to be made effective pronptly to meet the
changes which often occur suddenly owing to cli-
mate conditions or forest fires. Already the
Northwest Territories Council has beoen authorized
to fix and does fix the royalties which must he
paid by those exporting furs from the Territories".
(lbuse of Cammons Debates, 1948, p.3423).

There was no discussion of the native peoples special rights to hunt as
they existed under the Northwest Game Act and no stxpulat.lons were made
in respect to the enlargement of the Commissioner-in-Council's powers
as to how native peoples should be treatod in respect to their ancient
rights. “The Federal Goverment in one quick action abdicated this area
of responsibility thus giving effect to gane legislation of the North-
west Territories' Council. The special rights of native peoples, of
particwar importance because of their dependence upon game supplies
for food, were being tossed aside without any apparent direction to
the Nortlmest Territories' legislators that such special rights must
continue., Consider the very cavalier way in which the Northwest Game
"Act was repealed with no discussion of the very reason and prim: motiv-
ating foroca behind the passage of the Act in the first place - the
preservation and protection of a limited gam= supply in the Northwest
Territories so that the native peoples of the area would be able to
pursue their livelihood as they always had done. ‘The Northwest lerrit-
ories" Council would continuc the erosion of native rights, culminating
in Bill 13-47.

A now game ordinance was passed by the Territorial Council in early

1949 to deal with the preservation of gams. By this ordinance all those
involved in hunting were required to have a hunting license of the
necessary category for the gamz to be hunted, including native peoples.
The fec for all non-natives was $5.00 for a general hunting license and
nil for native peoples. Indians and Inuit who possessed a general hunting
license were-allowad to hunt caribou for food in March which was part of
the closed season on caribou and allowed to kill a specified nunber of
caribou for clothing between Aucust 1 and. Septarber 15, which was also
within the closed season for caribou. Such minor exemptions such as
these to the native peoples in respect to the purault of their ancient
hunting rights seem somzwhat inadequate in comparison to their depend-
ence on game for food and in comparison to the wide exanptions which
were previously granted under Federal legislation. In 1953 this limited
right to hunt during the closed season £or caribou was a further restricted
by an amandment to the effect that any person holdmg a goneral hunt.mg
license could hunt caribou with the comissioner's parmission, thus in
theory increasing the number of persons.who had access to a limited game
supply. In 1955, however, the rights of Indians and Inuit to hunt were
expanded by allawing them to hunt on all unoccupied Crowm lands at any
time of year for fcod for themselves as well as to hunt on occupied
Crown lands with permission of the occupier. Indians and Inuit with
general hunting licenses were also to be allowed to hunt for big game
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animals on game preserves although in suceecding ycars this was restricted
by prohibiting the hunting of caribou, musk-ox and polar bears in these
areas, :

In 1960 a new oonsolidated ordinance was passod which consolidated the
above provisions in respect to hunting although it should be noted that
whereas the previous Federal legislation had been conoemed only with
the preservation of the game suwply for the benefit of the native peoples,
the Territorial legisiation extended this to ail general hunting license
holders. ‘lhe North West Game Act had included "all other inhabitants of
the territories” in their exemption clause but as indicated in the dis-
cussion of the bill the "other inhabitants" referred to that class of
people who lived like Irdians, that is, the Metis. Today, the greater
population of the Territeries would make the group possessing general
hunting licenses much larger, thus allowing a greater number of people
to hunt a limited game supply upon which many native persons depend,

In this respect, game legislation “lwoughout this centruy can be viewed
as a continuing chipping away at the rights of native peoples to pursue
their ancient livelihood in respect to a limited game supply. IMorcover,
this limited supply is threatened more than ever at present by the en=-
croachment of exploration firms.

. The proposed amendments in Bill 13-47 deleting references .to Indians

and Inuit is one morc step in this prooess. If these are allowed to
stand, referencos to Indians and Inuit will remain in one section of
the ordinance and one item of Schedule A thereto, that is, the definit-
ion section of the ordinance and the description of persons who may be
granted a general hunting license.

The proposed amendments deleting references to Indians and Inuit rep-
resents a further step in the dilution of rights which Canada's native
peoples have possessed in respect to hunting since time immemorial.
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Details of thosc amonddments which have eliminated
specific reference to Indians and Inuit

1, Subscction 5(3) of the Gane Ordinance is amended in respect to the
hunting of bison. The present section reads: “No percon other than an
Indian, an:Inuit or the holder of a general hunting licence, shall hunt
bison with any other wicapon than etc. ..." The proposad amendment de-
letes the reference to Indians and LSKInos and states “no person other
than the holder of a general hunting licence ete, ..."

2. Section 20(2) {c) has also been amended to remove reference to
Indians and Inuit, This scction relates to applications for trapping
area licences, upen vhich an applicant must state, acoording to the
present Game Ordinance, " (c) whether or not he is an Indian or Eskimo
or, if he is a naturalized Canadain, the number of his naturalization
certificate”., The proposed amendment stipulates that an applicant must
only state "(c) if he is a Canadian citizen by virtue of a certificate
of citizenship or naturalization"., Not all native persons resident in
Canada are necessarily citizens of Canada. What is the position of
Inuit who emigrated from Alaska many years ago but who may not have
become "Canadian citizens" (in the legal sense)?

3. Schedule A appended to the Game Ordinance providing for the issuance
of licences and fees to be paid for them is also arended. Item 1 of the
Schedule, which deals with general hunting licences, is amended to delete
certain references to Indians and Inuit although one reference remains.
Under the Game Ordinance prior to amendment there were seven difforent
classifications of individuals able to apply for such a licence. The
amendment reduces this to four. In so doing, one reference to Indians
and Inuit has been romoved campletely, as is a reference to non-treaty
Indians and Indians of mixed blood. The amended categories of persons

to whom licences can be issued seems sufficiently wide to cover these
groups.

The intent of Item 1 secems to be to limit the issuance of general hunting
licences to persons who are resident in the Territories or one of whcse
parents or spouse viere resident and who hold general hunting licences.
All others, it would appear, must apply for specific licences relating

to the gamz which they wish to hunt. In reference to Indians of mixed
blood, the Game Ordinance as it formerly read permitted a licence to be
issued to "(c) a non-treaty Indian or of mized blood who is a member of

a family or group that prior to June 30, 1953, hunted in the Territories".
The amended version indicates that these individuals will still be elig-
ible for a general hunting licence by virtue of proposed subsection (b)
which reads any person “who is a manber of a family or group that prior
to June 30th, 1953, hunted lawfully in the Territories". This subsection

-is apparently wide enoush to also include the other subsection which has

been repealed which read " (b) an Indian or Eskino who is a menbor of a
family or group that prior to June 30th, 1953, hunted in the Territories".
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Prior to amendnent, the Game Ordinance provided that neither Indians,
Inuit nor letis were required to pay any fee for their general hunting
liccnoe whereas all others applying for such a liconce were roquired
to pay a fee of $5.00. By the new amandments, fexs for all resident:
persons {as well as any non-resident person but o' of whose parents,
or spouse, is resident), have been rawved, thus, in effect granting
all non-natives at least part of the special rights which had prev-
iously only accrued to native peoples. .

4. This is also true in respect to Item 8 of the same schedule which
provides for liccnoes to trap in that part of the Mackenzie River north
of Point Separation in the Mackenzic District. Whercas, prior to amend-
ment the Gane Ordinance stipulated that Indians and Inuit did not have
to pay any amount to get a licence and all others had to pay a fee of
$10.00, the amendment provides that the special referenwe to Indians
and Inuit is dropped and the fee is nil for all persons applying.

5. The same results arise from the amendments to Ytam 9, which deals
with trapping area liccnoes for any area in the N.W.T. not referred to
in Item 8.

6. Item 16 of Schodule A provides for the lioensing of trading posts.
Prior to amendment the Orxdinance stipulated that Indians and Inuit
desiring such a licence did not have to pay any fece. However, the
amendments repealed the reference to Indians and Inuit and instead
provided that "any person vho is the holder of a gencral hunting lic-
ence” may apply and receive a trading post licence without. any charge.
This amendment does alter the rights of Indians and Inuit since, by

the former Game Ordinance, any Indian or Inuit cculd apply for a trading
post licence whereas by the awendrent only those with a general hunting
licence are eligible. liwever, the probable extent to which this is a
real limitation cn the rights of Indians and Tnuit is slight since all
Indians and Inuit who have resided in the Territories since birth and
not been absent for more than ten years are entitied to a general hunting
licence. MNonetheless, Inuit from Quebec or Labrador, or Indians from
other provinces coming to reside in the Territorics, it would seem, will
be required by the new amendrents to pay the $150.00 fee for cach of the
first two years of operation of a trading post and $10.00 per year there-
after. What the Council of the Northwest Territcries has done is alter
the ability of Indians and Inuit not resident in the Territories to
obtain without charge a trading post licence.

7. Further amendnants have been made in relation to Schedule B or the
Ordinance which are similar in nature and effect to those for Schedule A.
Paragraph {e) of Item 1 of Schedule B under the heading Colum II is
repealed, and Iters 5 and 6 are amended to, among other things, delete
specific references to Indians and Inuit. The arendmont to Item 5 (b)

- specific references to Indians and Inuit. 7The avendment to Item 5 (1)

suggests that the rights of native peoples may bo must more limited since,
by virtue of the amendment, only those who held a general hunting licence
and lawfully hunted anrvally on a game preserve since 1950 are eligible

to continue to do so. The Ordinance, prior to amwndment, through Item 5(a)
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of Schedule B - repealed by Bill 13-47, allowed an Indian or Eskimo born
in the Territories and holder of a yencral hunting licence to hunt in
game preserves. The new amendment, therefore, amounts to a further
watering dowvn of the native peoples' rights to hunting.




Submission

By s. 13(q) of the Morthwest Territories Acl (R.5.C, 1970, c. N-22)

the Council is given legislative authority over the "preservation

of gamz in the Territories". In addition, the Comnissioner-in-

Council has authority to make Ordinances "in relation to the pre-
servation of gam» in the Territories that are applicable.to and in
respect of Indians and Eskimos and ordinances made by the Conmissioner
in Council in relation to the preservation of game in the Territories,
unless the contrary intention appears therein, are applicable to and

in respect of Indians and Inuit." (s. 14(2)). Subsecticn 3 of this
section further stipulates that the Camissioner may not make ordinances
which in any way restrict or prohibit Indians or Inuit fram hunting

for food on unoccupicd Crown land, except for such species of game

as are declared to be in danger of becoming extinct. Although it might
appear that the amendnents to the Game Ordinance do not literally trans-
gress these provisions, in substance they do so, for the effect of
extending privilege to others is to diminish further the rights of the
native peoples. to hunt or trap a limited supply.

This brief has already discussed some of the amendments through Bill

© 13-47 to the Game Ordinance. The amendments discussed have a threefold

cffect:

(1) 7The substantive effect of the amendments is to
make it considerably casier for non-natives to
hunt and trap the limited supply. Therefore,
“there is a corresponding dilution of the rights
of the native people. This effect is compounded
by other arcndmants through Bill 13-47, not dis-
cussed., The following provisions have the effect
of changing the residency requirement to six
months, being one-half of the residency require-
ment () year) hitherto - item 2, paragraph (a)
Schedule A; item 4, paragraph (a) of Schegdule

A; item 5 of Schedule A; item 20, paragraph (a)
of Schedule A under the heading Colurn KX
(although this latter amcndment does not seem
to be all that consecuential because of the
limitation continuing under Column 1V, i.c,

that a person with a polar bear licence must

be accompanied by a licenced guide who is in
lawful possession of a subsisting polar bear

tag or seal). In addition, Schedule A is
amaended by adding thercto, immediately after
item 1, ium 1A, This provides for a trapping
licence to "any person who resicded in the
Territories for the six months inmadiately
preceding the date of his application” upon
paynent of a fee of $5.00. It seens obvious
that the abridged residerncy requirement benefits
non-native peoples a good deal more than native
peoples.  The cunmulative effect of these

provisions, together with the provisions
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discussed in detail in this bricf, is to
substantially qualify the rights of native
people to hunt and trap. ‘There is a very
limited gam: suwply, which is diminiching
because of esploraticn activities and re-
sulting adverse cnvirenrental and ccological
effects; and, by the increasing munbers of
non-native peoples coming in to the North.

In one sense the amendments represent a
further attampt at assimilation of native
peoples into Canadian gcciety as a whole.

This has been done historically by direct
abrogation of native rights (an erample

being the Migratory Birds Convention Act,
which unintentionally abrogated native rights,
in respect to vhich successive Federal
Governmants and parlianents have refused to
redress this unintentional abrogation). Bill
13-47 attenpts a camparatively new indirect,
approach at abrogating native rights. The
indirect approach is employed because of the
limitation imposed by parliament through s.14
(3) of the Northwest Territories Act. By
cxtending privileges to others, native peoples
suffer a substantial dilution of their rights.
This tends to lessen the supply of game and
fur-bearing animals to the native peoples who
dep=nd most upon it for sustenance and liveli-
hood. Thercefore, Bill 13-47 is creating an
adverse affect upon the livelihood of native
peoples in the dorthwest Territories.

lunting rights represent an important incident
of aboriginal rights. In Regina v. Sikyea,
(1964), 43 D.L.R. (2d) 150, Mr. Justice Johnson,
speaking for a unanimous Northwest Territories
Court of Appeal comented that the Fecderal
Govermment had always respected the aboriginal
rights of "all Indians across Canada" (at p. 152)
and further stated that: ‘

"The right of Indians to hunt and fish
for food on unoccupied Crown lands has
always been recognized in Canada - in
the early days as an incident of their
'ovnership' of the land and later by the
treaties by which the Indians gave up
their ovnership right in these lands."

Mpart from the adverse economic and sustenance
conscxjuences which Bill 13-47 has on native
hunting and trapping rights by diluting these .
rights, there is also the inportant sywholic
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significance of these rights as items of basic
self-identity to be considered. Such rights
arc an integral part of the culture and heritage
of native pcoples. In addition to helping restore

* the confidence of native peoples in their on-going
relations with govermment and non-native Canadian
society attention by government to its historically,
but freely assumcd, obligations in respect to native
hunting and trapping rights constitutes a recog-
nition of the special status of Canada's native
peoples. Perhaps the passage by Chief Dan George
describes best the nature of this relationship:

"Iet no one forget it...we arc a people with
special rights guaranteed to us by promises
and treaties. We do not beg for these
rights, nor do we thank you.,.we do not
thank you for them because we paid for them...
and God help us the price we paid was exorb-
itant., We paid for them without culture,
ow: dignity and self-respect. We paid and

- paid and paid until we became a beaton race,
poverty. stricken and conquered."

("My very good friends" in The Only Good
Indian, Waubageshig ed., New Press, Toronto:
1970, at p. 188).

Therefore, it is respectfully sulmitted that the amendments to the
Game Ordinance under Bill 13-47 be disallowed. It is submitted that
these amendments do not represent the interests of constituents of
the Northwest Territories. Disallowance can be allowed since by
virtue of s. 14(3) of the torthwest Territories Act, the amendments
are unconstituticnal as they are in derogation of native rights.
The amendments are also in violation of the provisions of the
Canadian Bill of Rights which guarantce richts to the enjoyment of
property and prohibit derogation of such rights without due process
(and the passage of Bill 13-47 amounts to, in effect, expropriation
without conpensation). :

It is respectfully submitted that for all thke reasons mentioncd above

. the Federal Government disallos Bill 12-47. ‘The passage of Bill 13-47
" has amounted to another nail in the coffin of native hunting and trap-

ping rights North of 60Y. It is respectfully submitted that the Federal
Goverment urge and encourage the Council of the Northwest Territories
to address itself to the disgraceful history of legislation in respect
to native rights North of 60° and begin to represent its constituents
forcefully in rodressing the erosion of native rights. The Council of
the Morthwest Territories should be introducing legislation which
redresses the injustices of history. For example, notwithstanding the

- fact that the Migratory Birds Convention Act was passed by Parliament

in contenplation that native hunting rights were guaranteed by Federal
legislation in 1917, as discussed at length in the conmentary of this
brief, the phrase "subjoct to the Migratory Birds Convention Act" has

crept into the amended game ordinance of the Northwest Territories (see
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the several references in this rogard in Schedule B).  In other words,

the errors of history which abrogated native hunting rights have been
compounded by bzing solidified in the Nortiwest Territories game ordinance.
The Federal Government is requested to take positive action

(1) to have the Council of the Northwest Territories
remove this limitation;

(2) to make the necessary amendrents to the Migratory
Birds Convention Act through Parliament to redress
this injustice; and ' '

(3) to have the Council consider and make all amend-
ments to its legislaticn, i.e. the game lcgis-
lation, necessary to advance and give realization
to native hunting and trapping rights so as to
incrcase the opportunities for natives to pursue
their livelihcod and source of sustenance, as
well as to restore and make known these basic
tenets of self-identity, culture and heritage.

requests, in particular, in respect to the matter of disallowance of
the amendments to the Game Ordinance under Bill 13-47.
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The lionourable J. Chretien _ g 3
Minister Jud i 'r.;’,-‘ s
Department of Indian and Northern Affairs ... C =L
Centennial Touer FLE /7 e e
400 lauricr Avenue Vest . SO REZL SRV
Ottawa, Ontario .
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Dear Mr. dn’etien

I enclose herewith, a brief in support of Inuit Tapirisat of
Canada's requost that you act imnediately to disallow amendrent
to the "Ovdinance Respecting the Preservation of Game", Bill 13-47
enacted June 30, 1972, by the Territorial Council of the Northivest
Territories.

The Territorial Council did not provide an opportunity to native
organizations to make submissicns prior to Council's consideration
of this Rill. The Bill was introduced ard was given 3 readings
and formally enacted within a few days time in June 1972,

Our requast is supported by all other native organizations of the
Northwest Territories.

Thank you for your irmcdiate consideration,

Yours tiruly /3 // f-'/ z ‘_.‘/?'-

oy - R
. -’ i . o ,'/‘ !.- T ‘/.v/.//"_,)
"ach L. C Curl(., ) A
PRESIDIZ

’

nclosurce

c.c. Mr., Vully Firth, M.P.
SAommissioner ohdason, Indien Brothevhood of N.W.T.
Janos vehi-shac, ..“L.:J(('\’;, T.BaL.
Chicf Llija &mith, Presidont, Y.NL.DB.
Joz Jacuobl, Prosident, Y.ALNLS. I
Sam Rcddi, Presidont, C.OLLVE,
Dave pesiabih, Prosident, HOAGLWLCT.




BRIFF TO THE FEDEPAL GCVITIST2T CF CAVDA TN RESPECT TO DISALLOWANCE

12 nET TRERITORIES

CF GNME LGGISLATICH o Til

Introduction

The quostion of native hunting and trapping rights is of considerable
importance to the native praples of the Northwnst Territories. Although
game may be of decrcasire inpertance in the native diet, in certain
instances the abrogaticn cf native hunting rights has resulted in hardship
and nutritional dep rivaticn. The issuve of hunting and trapping

rights also has a symbolic immortance t¢ the native pecples. By

upholding its solem premises made histerically to protect native hunting
ard trapping rights, the governrents of both the MNorthwest Territories and
the Daminion of Canzda can do ruch to restore the confidence of the
native population in their respect for good intentions.

Moreover, the hunting rights of native peoples are simply an incident of
general aboriginal rights in Canzda and have been judicially recognized
as such. For exammle, Mr, Justice Johnson, speaking for a unanimous
Northwest Territories Court of 2zpeal in Regira v,Sikyea (1964), 43
D.L.R. (2d) 1S0 at 152, stated:

"The right of Indians to hunt and fish
"for food on uncccupied crevn lands has
always been recognized in Canada. In
the carly days as an incident of their
'ovmership’ of the land and later by

the treaties by which the Indians gave
up their ownership right in these lands.”

Although the current goverrment of the Morthwest Territories, perhaps uncon-
sciously, ard the current gevermment of Canada, consciously, ignore
aboriginal rights, an cutlire of save of the leadirg autherities frem
Confederation to the vresent will serve to reiteratc the proposition
that the aboriginal richts of Canada's native peoples have always been
conceded as a matter of law and that thosc rights may not be disturbed
-without both censent and carpensation.  Horecver, this historical
synopsis is illustrative cof the historical ard roral claims vhich native
peoples have upon the govarxrment of Canada., The authcrities which have
particular relevance to the Northwest Territcries are marked with an
asterisk.

*  (a) 1869-70: The purchase of the Ihdscn's Ray Campany's
territories and the accuisition of the Morth-vestern
torritory. The Federal Govornmment accepted . ressons-—
ibility for anv clams of the Irdians to conmensation
for land in Pupost ard ard the Morthwestern Territ-
ory. (The decd or bma*t.o: is reprinted in R, S. C
1970, Anpendices, at gp. 257-77.  In the Deconber, 1867
Iidcre s to iicr m]csL" the Queoen fram the Senate ard
House of Coarront: of the Deoiirnicen of Carnada upen the
transference of Rupert's Lord to Caneda, it was stated:




"And furthermore that, upcn the transference of the
territorics in cuestion to the Canadian Goverrment,
the clairs of the Indian tribes to campensation for
land required for putposes of settlement will be
considerced and settled in conformity with the .
equitahle principles which have uniformly governed

the British Crosn in its dealings with the aborigines.”
(Reprinted in R. S, C. 1970, Appendices, at p. 264)

()  1870: The Manitoba Act granted land to settle the
‘Metis' aboriginal claims. (S. C. 1870, c.3, s. 31)

(c) 1871-1930: The numbered treaties and their adhesions
speak of the Indians conveying lard to the Crown. As
the Order-in-Council for Treaty No. 10 demonstrates
the treaty-making was done with a concept of aboriginal
title clearly in mind:

"On a report dated 12th July, 1906 fram the Superintendent
General of Indian Affairs, stating that the aboriginal
title has not been extinguished in the greater porticn of

. that part of the Province of Saskatchevan which lies north
of the 54th parallel of latitude and in a small adjoining
area in Alberta.,.that it is in the public interest that
the whole of the territory includad within the bourdaries
of the Provinces of Saskatchewan and Alberta should be
relieved of the claims of the aborigines; and that
612,000 has been included in the estimates for expenses
in the making of a treaty with Indians and in settlirg
‘the claims of the half-breeds and for paying the usual
gratuities to the Indians." (Treaty Fo. 10 and Reports
of Commissioners, Queen's Printer, Cttawa: 1966, p. 3)

(@) 1872: The first Dominion Act dealing with the sale of
Crown lard. Section 42 stated:

"None of the provisions of this Act, respecting the
settlerent of Agricultural lands, or the lease of
Timber lands, or the purchase ard sale of Mineral
lands, shall be held to apply to terxitory the Indian
title to which shall not at the time have been
extinguished." (S. C. 1972, c. 23). This provision
remainad in the Various Deminion Land Acts until 1908.
(e) '
1875: The Foderal Covernment disallewed “"An Act to
Avend amd Censcliczte the Laws nficcting Crown Lands
in British Columbia" stating "Thére is not a shadow
of doubt, that fram the earlicst tirmes, Ingland has
alvays fclt it imperative to meet the Irdians in council,
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and to obtain surrerders of tracts of Canada,

as from tire to tire such were required for

the purposes of scttlarents." (1. E. Hedgins,
Daminion ard Provircial Looislatien, 1867-1895
(Goveriment Printing Lurcau, ottawa: 1696) .

As authority the Deputy Minister of Justice cites
the 40th article of the Articles of Canitulation
of tontreal and the Royal Proclamation of 1763,
(id.) .

1876: Speech of Governar General Dufferin in
Victoria strorqly uphciaing the concept of

Indian title and crivivizirg the British Colunbia
Government. (The speech may be fourd in G. Stewart
Canada Urder the Administration of the Earl of
Duffcrin (Rose-pelrora Fublishing Co., Torcnto:
1879 at pp. 491-493)

1879: The Dominion Lands Act authorized the
granting of land in the Northwest Qerritories to
satisfy "any claims eristing in connection with
the extinguishment of the Indian title, preferred
by half“bre&is-.o" (s: Co 1879, C. 31, S. 1256)-

1888: 1In the St, Catherine's case the Federal
Government afgued that it cbtairced a full title
to land frowm the Indians by Treaty tNo.-3. (1899),
14 App. Cas. 46, at p. 54.

The Federal Provincial Agreements which follewed
the decision in the 8St. Catherire's case sometires
amployed the following “wnereas" clause (taken
fram the 1924 Ontario Agreemont):

"Whereas from time to timz trcaties have
been nade with the Irdians for the
swrrender for various considéerations of
their personal and usufructuary rights to
territories now included in the Provinge
of Ontario...." (S. C. 1924, c. 18)

1889: The FPederal Geoverrment dicallewed the
Northwest Territories Gane Ordinance hoecause it
violated Irdian treaty hunting rights, (re-
printal in S. C. 1891, at p. LX1.)

1912: 1In the keurdaries extension legislation for
both Ontario ard Cuelcec, the Federal Goverrment
made a special provisicon roquiring treaties with
the Indians. (S. C. 1912 c. 40, s. 2(a) (Cntario);
S..C. 1912, c. 45, s. 2(c) (Queboc).)

1930: British Morth Amcrica Act. This act trans-
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transferrcd the cvmership of natural resources

to the praric provinces, In each of the provinces
the Indians are protectcd in their right "of
hunting, trapping and fishing game and {ish

for food at all seasons of the year on all
unoccupied Crewn lards and on any other lands to
which the said Indians may have a right of access."

{m) 1946 - The evidence of Mr. R. A. Hoey, Director of
Irdian Affairs Branch, May 30, 1946, before the
Joint Camittec of the Senate and House of
Canmons: ‘

"From the time of the first British
settlement in New England, the title

of the Indians to lands occupied by

them was conceded and carmpensation was
made to them for the surrencer of

their hunting greunds...this rule,

which vas confirned by the Royal
Proclamation of Cctober 7, 1763, is still
adhered to." (Minute No. 1, at p. 31)

(n) 1946: The evidence of Mr. T. R. L. MacInnes,
Secretary, Indian Affairs Branch, June 4, 1946:

"Now it remained for the British to
recognize an Irdian interest in the

s0il to ke extinguished only by bilateral
agreament for a cornsideration. That
practice arose very early in the
contract between tiie British settlers
and the aborigires in North Arerica, ard
it developed into the treaty systenm
which has heen the bhasis of Irndian
policy both in British North Arerica and
continuing on after the revolutionary war in
the United States.”" (Joint Cormittee of
the Senate and House of Conmcns, Minute
No. 2, at p. 54)

(o) 1966: The Canzadian Irdien, a pamphlet published by -

the Deparwment of Diwiian Affairs, states:

"Early in the settlawent of Horith America
the British recognized Indian title or
interests in the =oil to be partvad with
or cxtinguished by agreawent with the
Indians ardd then only to the Crcwm."  (Dept.
of Indian Affairs and N. Dev., The Canadian
‘Indian  (Ottawa: 19G6) p. 3) ~




-5

(p) 1971 - The Dorion Comnission Report expressly
recognizes aboriginal rights, urges an expansive
view of the content of aboriginal title and
acknowledges the reed to compensate native peoples
for the extinguishment of their native rights.
Nolo 401 at pp- 389-97’0

See genecrally Cumming and Mickenberg et al., eds.,
Native Richte in Canada (2nd edn., General Publishing
Co. Ltd., and Tne Indian-Eskimo Association of Canada,
Toronto: 1972).

In making this brief to the Council of the Northwest Territories

it is proposed to censider the history of Game Legislation in the
Northwest Territories, the details of the amerdments through Bill
13-47 which deleted the specific references to Indians ard Inuit
and, finally, to make sulmissions through the Inuit Tapirisat of
Canada on behalf of the Inuit. However, it is emphasized that the
Inuit Tapirisat of Canada firmly believes that the substance of this
submission is supported fully by virtually all native peoples in the
Northwest Territories, as well as the plitical organizations which
represent various. groupings thercof.
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History of Game Legislatien in the lorthwest Territories

The recent arencmonts throuch Bill 13-47 to the “Ordinance
Respecting the Preservaticn of Gamz", hereinafter referrcd to

as the Game Ordinance, represent a further step in the dimi-
nution of siosial hunting rights quarantead to the native
peoples by the oporation of the cormon law concept of aboriginal
rights and, in respect to save Indian peoples, by treaty as well.

Thesc amondments, which delete specific references to Indians and
Inuit fram the Game Ordinance, were asserted by the legislators on
the basis that they would not substantively change the rights of
native peoples in respust to mmring, The preamble to the amendments
states that the Bill is intended “w delete where possible all
specific refercnces to Indians and Eskimos without interfering with
any of their rights". During discussion of the amendments by the
Council of the Morthwest Territorips, it was stated by Deputy
Camissioner Parksr that ‘

", ..there was a regquest by Mamrbers

of this Council to remove certain
statements in the ordinance which
appeared to be discriminatory and
this is what we did. In removirg,
vhere it was not necessary to have

it in, the words Indians and Inuit,
and dealing in fact, as the ordinance
should, with northerm residents. :
Where it is necessary and important
that they be named then this has been
done and those words have been re-
tained. There is no diminution what-
soever of the rights of the Indian or
Inuit people by any changes that have
been made in this ordinance.’

However, it is sumitted that the amendments although recognizing the
existence of special rights which the native peoples possess, dilute
these rights by estending the same rights to a limited game supply to
almost all others residing in the Territories. Thus, the amendmants
amount to one rore picce of legislation in the continuing flow of laws
over the past century éiminishing hunting rights and the value of those
rights, both as a sourcc of liveliheed and as an iLmortant item of self-
identify of native peoples.

Throughout Canadian history there have baén many clear instances of the
recognition of the aboriginal rights of Canada's rative peoples in all
parts of Canada. The Nunbered Treaties of western Canada, including
treatics 8 and 11, arc cne cxample of the reocgnition of these rights

and indicate the imortance of hunting rights to the native pepulace.

- Similarly, the historical develepmont of game legislation in the Horthrwest
Territories evidesces the imporrance of the preservition of game and the
rights of native poples to hunt for foxd as of right. However, tha
camplete picture of the developmznt o this legislztion in the Korthwest
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Territories is a confused one. There are several Federal acts dating
back to the latter dccades of the nineteenth century dealing directly
with this subject as well as many territorial ordinances prescribing
game regulaticns.

The arca which is today Jnown as the Northwest Territories was first
organized as a territory by the government of Sir John A. MacDonald.

On July 15, 1870, the arcas formerly known as Rupert's land and the
North-Vestern Territory were admitted into the Dominion as an un=-
organized territory although it was not until 1875, with the passing
of the North-Viest Territories Act (38 Vie., c.49), that a government
was provided for the area. Until then, the area was managed from
Ottawa where records were centralized and control was exercised by
easterners unfamiliar with the west and able to exploit their positiens
to gain land grants and other favours in the territory. Little
initiative was allcsed the inhabitants of the area to manage their cwn
affairs and it seemed to be the policy of the Dominion Government that
the Indians and Metis should be acculturated into white civilization

as quickly as possible so that the area could be opened for settlement.
The simple fact that the Govermment had any policy at all toward the
native peoples may be viewed as further evidence of the conscious
attempt of the Federal Goverrment to pursue the cbjectives of the Royal
" Proclamation of 1763 which, it is strongly arguable, applies to lands
in the Northwest Territories. Because of the Royal Proclaration, at
Confoderation the federal government was given the necessary power by
the British North America Act (s.91(24)) to deal with Indians and the
lands reserved to them by the Poyal Proclamation. The great treaty-
making era, which began in the 1870's and lasted until 1923 and in-
cludes a portion of the present Yukon Territory and Northwest Territories,
is clear evidence of the desire of the Federal Government to follow the
procedures for proper extinguishment of abkoriginal rights as enunciated
generally in British and Canadian common and statutory law, executive
acts, government policy, and in particular, the Royal Proclamation.

With the passing of the Northwest Territories Act in 1875, provisions
were made for the establishment of a government structure in the
territorics. * The administration was to be headed by an avpointed Lieu-
tenant-Governor assisted by a five-man appointed council sucplerented
by elected mambers. Althoush intended to be an autonomous legislative
body, the council had very little actual power. Acministrative functicns
in respect to the territories were carried out by acents of the Federal
Government or by the Lieutenant Governor in his capacity as agent of the
Dorinion Government. The Dopartment of the Interior with its many
branches continuxd its control and admnistration over the torritories.
Morcover, the powars of the ccuncil were further ¢ ircunscribed by the
over-riding effcct of Federal legislation and the <isallowance pover

in respect to territorial crdinances which was ofl-n excercised.

It would appear that the ewliest legislation in rescect to game in the
Northvest Territorics was passed by the Territorial Council. In 1877,
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Oxrdinance 4 5, “An Ordinance for the Protecticn of Buffalo”, was
passed, which provided that no buffalo could ke killed by any
person. lo specific manticn of native pecoles was made. Howover,
the ordinance did provide that a person in circurstances of
immediate nced cculd xill a buffalo to satisfy those immediate
wants only, This ordinance was repcaled in 1878.

No further legislaticn in respect to gama appeared until 1883
when Ordinance ko. 8, "An Ordinance for the Protection of Game",
was passed. The ordinance provided for the setting of closed
seasons on certain scecies of game; for penalties for violation
of the ordinance; and, for the agpointment of wardens to enforce
the provisions. Scction 18 of the ordinance provided that any
traveller, family or other purson in a state of actual want
could kill any animal or hird to satisfy irmediate want but not
otherwise. This provisicn ro doubt included native peoples in

a state of actual want. In addition, by s.19, Indians were
specifically excluded frem the operation of the ordinance in any
part of the territory with regard to any game actually for their
use only, and not for purposes of sale or traffic. The section
did not mention Metis or Inuit. (Note heowever, that the Suprems
Court of Canada has held that the word "Indians" includes Inuit
‘within the meaning of s.91(24) of the BNA Act.) With the publication
of the revised ordinances in 1888, the above two

sections remained althoush s5.19 was amanded to add that the pro-
hibitions on taking the eggs of birds would not apply to Indians.

Ordinance No. 11 of 1889, which rep=aled the exemption in respect
to Indians and further provided that no person could kill or taxe
buffalo in any part of the territories was disallowed by the
Daminion Government. .Thus, there was an express continuing re-
cognition of an aborigiral right in the native recples to hunt for
food for their livelihowd. Moreover, the Federal Government was
prepared to act forcefully to protect those rights.,

The game legislation was again consolidated in 1893 by Ordinance
No. 8 which continued the proviso in respect to the killing of game
irrespective of locale cr season if actual want necessitated. A
new section providad that parsons wiio werc not resident in the
territories were to pay a $5.00 fex to hunt there. The crenption
for Indians frem the opcraticn of the ordinance was perpetuated,

Onc of the final pieces of legislaticn in resnect to gane passed
by the Territorial Council durire this period occurred in 1903.
This uvnusual crdinance provided in part that no Aunting whatcoover
was to be allowed on Sundays: thot there was to be ro killing or
hunting of bison or Luffalo at anmy time; and, Wt no hunting was

comittad from one rowr efter sunset to onc hour before sunvice.
The ordinance made ro mention of pative veoples.  This ordinance
was not disallcwed Ly the Federal govermnent.  liowever , 1t seeans
that disallowance did not occur kecause the ordinance was of
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of little effect. By this date, the Deminion government had
became’ involved in legislating for the preservation of game

in the lorthwest Territorics and lcgislation of the Territorial
Council in respoct to this ratter was ineffective under the
doctrine of paramountcy. Thus, because of the over-riding
effoct of the Federal legislation there was no need to disallow
the territorial orcinance.

The Dominion Governrent first became involved in legxslatmg in
respect to game in the territories in 1894, stressmg the almost
negligible pover of the Territorial Councxl in governing the
territories. Their first legislaticn was "The Unorcanized
Territories' Gamc Preservation Act" of 1894 (57 - 58 Vic., c.31).
The Bill was first introduced in the Senate by the former Prime
Minister of Canada, the lionourable Mackenzie Bowell, conservative
government leader in the Senate.- On the first reading of the Bill
he outlined the gencral purpose of the legislation and the press-
ing need for it in these terms:

"...The preservation of the birds
and animals in that region is of

°  paramount importance to the Indians
and native peoples who rely upon
hunting for food, raiment and the
necessary trade vhich supplies them
with their other recuirements. The
abject of this bill is to protect, as
far as possible what ramains of this
important resource of the country for
the Indians and native peoples who
would, in the event of the extermin-
ation of the anirals, cither starve
to death or make their way out to the
settled parts and become the wards of
the country. The native himself would
appear to have no idea of protecting
fur-bearing animals, but slaughters
all that comes his way. It is true
that the North-west Council has
ordinances in force protecting game
and anirmals, but the provicions do not -
extend bz wor\d the lculslatlw districts.,
It would be unreas Cnc.blc of course, to
expect the Indians to chserve laws
pr\,\c*ntmq them frem killine anisals when
they reguive then for focd, and care has
been taken in the bill preposod that it
shall rot operate to cause tham any
hardship, but it is considerad of inpor-
ative urgency that sawe inmediace steps
should bz taken (o westrict the indis-
criminate slaughter of fur-beariry animals
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by the edeption dand enforoarent of
stringont regulaticns such as those

. coamtenplated by the provisicns of the
said bill,..." (Senate Debates, 1894,
p. 286).

The former Prime Minister ocontinued his speech by discussing the need
to protect certain species of animals such as buffalo, musk-oxen,
caribou and beaver from slavahter, repeated again the purpose of the
Bill. The Government, he stated, '
being oconvinced of the importance of
adopting reculaticns for the preser-
vation of the fur-bearing animals in
the district mentioned and in compliance
with the numerous appeals which have
veen made in that behalf by persons
more particularly connected with the
matter, it is considered that the Act
proposed will to a great extent meet the
object in view without irposing any
hardship upon the Indians or traders.
+..Past experience of this country
proves the great necessity of taking
steps at as early a day as possible for
the preservation of the natural food supply
of the natives and Indian tribes. ...There
may bz some difficulty in enforcing the
provisions of this Act: still, by appoint-
ing guardians with magisterial powers to
enforce it, and in securing the co~operation
of the Hudson Bay Company, it can be done.
It is as much in their interest as owrs,
-that the game ard the fur-bearing animals
in the Northwest Territories should be
preserved for the food supply of the .
Indians. I may add that this bill does
not interfere with the killing of any
animal by the Irdians, when it is done
for the sake of food, to prevent them
from starving." (Scnate Debates, 1894,
p. 287).

Note the cmrphasis wiich the speaker placed upon the necd for preserving
the natural food suaply of the Indians. Althiough not determined at
this time, this would include otis and Inuit by virtue of the Suprome
Court of Canada's subseuuent intcrpretation of s.91(24) of the British
North rmorica Act. ‘Ihe native pooples were to bz tho “first users” of
the gam> resources ixiscd upon their need for the cssentials of life
such as food and clothing. vreover, the bill was clearly intended to
- protect for native use not only game animals but also certain specics
of birds. within the Act itself there are no specific definitions of
"game" or binds". Rather the scctions of the Act speoak of "beasts
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and birds mentioned in this Act". Beasts specifically referrcd

to were huffalo, msk=o4, clk, moose, caribou, deer mountain

sheep and goats, mink, fishers, marten, otter, beaver and muskrats.
Birds referred to included grouse, partridge, pheasant, prairies
chickens, wild swans, wild ceese, ard wild ducks. As the debate
continued in the Senate, Senator Bowell indicated that if the Act
provided for the establisiment of a closcd season in respect to
any animal "it would necessarily be prohibitory during that
season, except vhen the Indians need an animal for food; then it
would not be prohibitory." (Senate Debates, 1894, p. 287).

Clause 8 of the Act exempted Indians who were inhabit:ants of the
country, except in respect to closed seasons on buffalo, musk-ox
and elk which were to apply to Indians. This clause received a
great deal of discussion. Clause 8 read:

"Notwithstanding anything is s.s.

4, 5, 6, and 7 of this Act, the
beasts and birds mentioned in those
sections may be lawfully hunted,
taken or killed, and eggs of any of
the birds or other wild fowl so men-
tioned may be lawfully taken, -

(a) By Irdians who are inhab-
itants of the country to which
this Act applies, and by other
inhabitants of the said Country.
But this exception does not apply
to buffalo, bison or musk-oxen
during the closed seasons for those
beasts; ..."

One member, Senator Lougheed, suggested "Is there any reason wvhy
this .Jhould not e made to read 'food purposes for Indians'. I
think the principle danger to-day arises from the indiscriminate
slaughter of game by the Indians." In reply to this comment and
to the guestion as to the meaning of the term "other inhabitants",
Senator Bowell replied:

"There are other inhabitants of that
ocountry who live in the same manner

as the Indians do, and you will see by
the clause (b) that explorers, survevors
and travellers, are excluded from the
operation of the clause. The objoct of
the Rill is to prevent, as far as rcssible,
the irdiscrininate slowghter of game for
th2 purposes of irere plmsure or sport.
ALl the inhabitants of the country to
which the bill o )llC are pratically
dependent upon gane for fcod, and ox-
ceptions arc nade and rust e made in
their favour. Hunkoers of partics engaged
by the Hudgon Bay Campivy are what ray be
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termd half-breeds, and do not come '
under the calegory 1ndians, but they

live in the same manner ard their

habits are very much the same, and

it is inpossible tO interfere with

that class of people in that section

of the country without endangering its
pedoz." (Senate Debates, 1894, p. 337).°

A statament by Senator Allan indicated the great concemm vhich
the Senate had that the Indians, and other native peoples, should
pe able to hunt for food:

1 presure the principle which underlies
these subsections of clause 8 is just

this - that in a country like our North-
west the Indians and others who happen

to be living there depend entirely upon
these animals and birds for food, and it

is not desired to restrict them in any

way from obtaining whatever they require

for their support, but while there is

that desire, the object of the bill would

be to same extent to prevent eithex the
Indians or other inhabitants from slaughter-
ing the animals cxcept for food. They would
undoubtedly have the right under this clause
to kill fur-bearing animals and possibly eat
than too." (Senate Debates, 1894, p. 338).

Mter further discussion of this provisicn it was passed, although
the governrent leader, Senator Eowell, ogreed to reconsider the
matter and report at a later date. When the bill was reintroduced
for third rcading Senator rasson again raised the consideration of
the exemption of Indians from the bill for food PWIPOSES only.
"mme honourable ilinister,” he stated, "was to reconsider clause 6
which gives Indians and other inhabitants ligerty to kill animals
out of the close season. There is no close scason for buffalo."”
Senator Bowell replied: ‘

"I did make inquiry as to that, and it

is not congidered advisable to interfere
with the habits of the Indizns or other
inhabitants of these territories, who

are really rere Indians than the Indians
thersclves, and any attenbts to contrel
them would be fraught with a gocd deal

of danger until they Locoma a little wore
civilized and mutc used to the habits of
tho civilized parts of the country. I may
also say that the T~dians there for years
past reccivea instruction from the kEudson
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Bay officials, who arc as anxious to
preserve the came of all kinds as we

can possibly be and thoy dissuade them
under all circunstances from killing any
animal cut of scasen vhen the fur is rot
good, except when they actually want for
food; and if you attampted to punish them
you night crcate Indian wars which would.
cost a great deal more than these animals
are worth." (Senate Debates, 1894, p.
359-360).

In essence, clause 9 (a) of the bill was under attack because it

was not limited to the killing of animals and birds for food. Rather,
killing was to be alloved in all seasons indiscriminately except for
buffalo and musk-ox. lowever, as was suggested in the debate, the
clause in practice would not apply to animals such as mink, beaver,
fisher, marten, etc., vhich were generally useless except for ther
skins, and native hunters, knowing this, would not kill these animals
in a closed season when their skins were inferior unless they were in
the direst of need for food. The Senators in their discussions point-

.ed to the Indians as, in their view, the greates cause of indiscriminate

slaughter of birds and animals in the Horthwest Territories. It is
well to note that until the cemirg of the white man the native peoples
had no use for many of these animals and it was only the result of the
white man's cemand for the skins of these animals that the native p2rson
hunted these fur-bearitg animals. The Senators provided no evidence
whatsoever to substantiate their accusations.

When the bill reached the House of Commons for debate, further tims
was spent on the provisicns of clause 8. The bill was introduced by
the Hon. 7.M. Daly, Minister of the Interior and Superintendent Genzaral
of Indian Affairs, who was cuestioned by a Mr. Flint in rcgard to this
section:

"I think clause 'a' of this section is too
wide. It scems to methat even Indians and
inhabitants of the countrv should not he
alloJsed to destroy these animals during the
closed scascn, except for food. ‘This clause
will practically almost annul the general
provicicns of the Bill, it is so bircad. A
party of Indians with cne trapmer or hunter
might, during the close season, destroy many
of thoese animals for pleasure or for commare—
ial pwposes. I think it would be wise to
amnd that <o as to allow Indians or inhabit-
ants of the country to shoot these anirals
in the close scason for food purposcs cnly.
(liouse of Curnmons Dobates, 1894, . 3538).

The Minister replied:
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“But unfortunately, the inhabitants of

the comntry are dependent upon the game

for their foxi, The only thing we can

do is to prevent these animals from being
shot [or pleasure by others thon inhabit-
ants. The irhabitants are mainly half-
breeds, and it is impossible to make the
Bill more stringent unless we are prepared
to feed these poople. 5o far as the fur-
bearing animals are concerned, it is against
these people's own interest to destroy them
during the close season for the Hudson's Bay
Capany will not buy the skins of animals
shot during that season.’ So far as other
animals and binls are concerned, these pecples
mist have food, and it seems to me this is as
far as we can go in providing against the
destruction of these anirals.” (House of
Cammons Debates, 1894, p. 3538).

From the above discussion it is apparent that the major concern of

. the Government of the day was to prevent the Indians from becoming
wards of the state, dependent upon the state for their food. 1In
part, the basis of this policy can be said to be benevolence and
concern for the welfare of Indians rather than on a strict aboriginal
rights policy per se. However, it is implicit in the Federal
Government's disallcwance of the Territorial Ordinance of 1889,
combined with the Goverrment's recognition of the native peoples'
primary dependence on hunting for their livelihcod, that aboriginal
rights in respect to the came susply of the Nortimest Territories
were to continue to receive the recognition given historically by
both British and Canadian govermments. bhether or not this legis-
lation is based cn an articulared aborigiral riciits policy or on an
"economy" policy of trying to keep native pecples off the welfare
rolls, the effect is still that of recognizing a right in the native
peoples in respect to that limited gane supply.

The extent to which exemptions for Indians and perscns with Indian
blood applied specifically to Inuit mayv be questioned, since there
was not a great deal known at this time about the Inuit or the
extent of their ¢ecgraphical occuration. It is likely that they
would be incluwied under the term "native peonles” hut the dohates .
indicate that “"native peoples" or "otior inhabitsnts" referred move
to the Metis of the Territories than the Inuit. CUrdoubtedly, the
legislative intert was to inclucde all native pecplos although the
draughtsman may not have censcious'y considercd the Inuit., In add- .
ition, it is interesting to note the fear of the suockre of Indian
wars which in part centributed to the eased restrictions in respect
to Indians and native poenlcs hunting cut of seazen. orcover, the
amount of debate time civen to this Act and the careful consideration
which certain parts received would indicate a creat awareness on the
part of mambors of the legislative houscs of the irportance of gane
in the livelihood of the native paoples of the wost ard north.  This

Cursory discussion

awarcness and consideration is in contrast to the
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which game legislation was to receive in later years. It seems that
history is too easily overlooked or forgotten.

The Northwest Game Act of 1894 applied to all of the Northwest
Territories and spocifically stated that Ordinance No., 8 of 1893
of the Territorial Council was not to apply in the Territories,
and that part of the country in which this Act applied. Specif-
ically, the 1894 Act applied to the District of Keewatin and to
those portions of the MNorthuwest Territories not included within
the provincial districts of Assiniboia, Alberta and Saskatchewan.

In 1917, the Morthwest Game Act was repealed and replaced by a
oonsolidation and partially re-written statute applicable to the
Northwest Territories. This new act provided a list of birds and
gare that couwld not be killed and as before, provided for an
exemption for Indians and Inuit or other bona fide inhabitants of
the Northvest Territories ecept. in respect to closed seasons on
certain species such as buffalo, musk-ox, wapite or elk, and white
pelicans. In addition, licences were made requisite for all non-
native peoples. Indians, Inuit or Metis who were bona fide res-
idents of the Territories were specifically exempted fram obtaining
licences.

- During the debate on the Act in the House of Coawmons, the Hon. W.J.

Roche, Minister of the Interior and the Superintendent General of
Indian Affairs noted:

"One of the essential things in connection
with this Act is to protect the game of

the Northwest Territories for the inhab-
itants of that country. It is their main
source of food supply, and if any person

is alloved to go in there and indiscrimin-
ately slaughter whatever he thinks fit the
Indians and the irhabitants of that enormous
territory will be deprived of their food
supply and will heoore pensioners of the
Governmont, which would entail large app-
ropriations by this Parliament for supplying
them with feod. I did not say there was an
invasion of this territory by people from
the Yukon but I did rention Alaska, and we
do not want a repetition of what occurred
in Alaska. ...V arc anxious to conserve
the animal life, not cnly for the sake of
the animals thavselves but to ensure the
food supply of the native pecples."  (House
of Conmons Debates, 1917, p. 3669-70).

These sentiments werc ajain repcated in another specch by the Minister
on the debate of the bill. lie stated:
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"So far as the Mative Pecoples in the
Territorics arc concomad, they are
exenpted from many of the provisions
of this Act in order to afford tham an
opportunity to secure a sufficient food
supply unless trgy violate the law in
sone sanctuary. This legislation is
designed (o hit those who are coming in
for exploiting cirposes, and orcanized
bands of hunters wio go into the North-
west Territories. One of the reasons
for brinaing in thiz legislaticn is that
ve have informzrion of Americans going
in through the North Passage and coming
down and establishing trading posts in
various parts of the country. I do not
think the penalty is too severe for the
class vhich I refer to, and that is the
class to which this legislation will
principally apply." (House of Commons
Debates, 1917, p. 3674).

In the Sendate, the Act also received scrutiny and in ansver to Senator
Daniel's question "Eow is a knowledge of the Act to be disseminated
anongst the people of the North Vest, espocially where the population
consists largely of Indians and Inuit?" Sir James Loughced replied,
"The Indians have cartain rights vhich the whites do not." (Senate
Debates, 1917, p. 667), (emphasis added)

Clearly, then, the government envisaged protecting the came of the
Northwest Territories so that the native peoples could maintain. their
livelihood from hunting and trapping so as not to become wards of the
gtate, In that sams year, 1917, however, another Act was passed which
would later severcly curtail the rights of native pecoples to hunt for
food in respect to migratory birds. The Migratory Birds Conventicn
Act (1917, 7 - 8 Geo. V, c. 18), which was passed in pursuance to the
ratification of the Migratory Birds Convention betwcen the United
States and Great Britain, precedod the passing of the Northwest Game
Act. The Migratory Birds Cenventicn Act received £irst reading on
June 21, 1917 vhile first rezading for the Northwest Game Act was on
June 22 of that same year., Second and third readirgs of the M.B.C.A.
were corpleted on July 21, 1917 while sceoond reading of the N.W.G.A.
comenced after the passing of the !MUE.C.A. on that date. Third
reading vias firally cerpleted on the M.W.G.A. on Auzust 17, 1917.

In both the Corwons ard the Sonate, however, none of the discussion
relates to the eficet wiich the Act weuld have on the native peoples
abilities o rights to hunt for birds during clese wecason for food
or not. The point that the MJB.CLA. would appear Lo curtail the
rights of native pcoples in respoct to hunting wilcdfewl vas not
argued in either of the eyislative bodies. It is notcworthy, norcover,




-17 -

that sane of the species of birds coverad in the Migratory Birds Act
are also covercd in tie North st Game Act. The North Vst Game Act
included provisions in reszcet to partridge, prairie chickens
ptannigans and other species of grouse as well as wild duchks, white
pelicans and wild swans, ¥ild geese, wild ducks and wild swans were
included in the definition of migratory game birds in the Migratory
Birds Convention Act, althcush durirng the oourse of debate on the
subsequent North tost Game Act no one made mention of the overlap
between tha two. Tiere can b2 only one explanation for the total
absence of discucsion on native rights in respect to the Miyratory
Birds Conventicn Act and the very cxtensive later discussion in this
regard in conncction with the Game Act.

Clearly, the discussion in relation to the Game Act implies not only
that the food sugplies of the native peoples were of paramount impor-
tance but also that they be allowed to hunt for food in spite of closed
seasons though not in cases of certain endangered species - buffalo,
musk-ox, wapite or elk, and wiite pelicrcns. This is the basis of the
argument made by Mr. W.G, Morrow Q.C., (now Mr, Justice Morrow of the
Supreme Court of the Northvwest Territories) in arguing the Sikyea case
([1964) S.C.R. 642). In his sukmissions to the Supreme Court of
Canada, Mr. Justice Morrow had argued that

“The preamble to the Convention Act
points to the purpose or reason for
the Conventicn, namely 'many of these
species are of great value as a source
of food or in destroying insects which
are injurious to forests and forage
plants...as well as to agricultural
crops...' Unless one is to consider
that the akove was merely a ‘veiled'
purpose and that the real reason was
to provide sport fecr the more pop-
ulated areas of Canada and the United
States, it is sulmitted that the Con-
vention, the Act and the Requlations
-thercunder must bz for the purpose of
preserving a source of food."

Moreover, it was argued that

"in a case of an Indian hunting for
foxd, the provisions of the Migratery
Birds Conventien Act and the Rogulat-
ions thereunder, when read in con- .
juncticn with other legislation of
equal importance and cffcct, nanzly,
the tortlwest Territories Act, as
amended cannot have application...."
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In other words, the major legislation in respect to came in the
Northwest Territories is the Game Act which received wide dis-
cussion in respect to the rights of mative peoples in hunting
animals both in and out of scason. Thus, the Migratory Birds
Convention Act should not be read as a limitation on the hunting
rights of the native pcoples witich had previously been clearly
recognized in the Gare Act. The term "game" as defined in the
Game Act meant and included "all wild animals ard wild birds
protected by this act or any Requlation and the heads, skins,
and every part of sucn aniral or bird." (emphasis added)

The primar purpose of the Migratory Birds Convention Act, too,
was to prevent depletion of those migratory birds useful to man
or harmless to him. In essence, the Convention and the Act vere
designed to preserve a source of food for the native peoples.
Surely the signatories to the Convention could not have intended
the provisions of the Convention to prevent the native peoples
from pursuing their normal lifestyle. In comparison, the emp-
hasis throughout the United States legislation is upon the cont-
rol of sports hunting. Morecover, one of the most significant
differences between the position of the native pecples in Canada
and the United States in respect to hunting for focod on reserves
‘is that in the United States the government can impose no restrict-
ions as to when and what kinds of birds may be killed by Indians
on-a reservation (U.S. v. Cutler 37 F. Sup». 724). In Canada, on
the other hand, it has been held that the M.B.C.A. does abrogate
hunting rights expressly guaranteed by treaty even though hunting
<2>n a reserve. (Sikyea, [1964) S.C.R. 642; George, [1966) S.C.R.
67)

The emphasis on the sport hunting aspect is even more pronounced
in a similar Convention entered into between the United States

and Mexico in 1936. That Convention was also to protect migratory
birds and game manmals and as was stated in the preamble the purpose
was to "parmit a rational utilizaticn of migratory birds for the
purposes of sport as well as for food, commarce and industry”.

The United States in enacting this Convention merely arended their
pursuant to the U.S. - Great Britain Convention, thus further
enphasizing the fact that the expression in the United States Con-
vention was more in terms of centrolling srorts hunting than the
preservation of the food sugply to native pecples. However, cne
underlying prrpese of control was to protoct the food supply of
native peoplcs. In respect to Mewico it is interesting to note
that althouch a close scason was provided for wildfowl the Civil
Code of pexico allews indigonts to take such fowl at avy tine
regardless of season. (Article 857)

Doctrines of intermational law have develoned in relation to the
interpretation of treaties to the effect that a roasonable apvroach
to the sonse of words usod rather than a literal sense should be
followed, espacially where there are two divergent possible inter-
pretations. (Sce Hall, International Law 3rd cdn. P. 338; and
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wheaton's Intermational law, 4th Edn., Article 287A). Thus, where
there are two statutes in possible conflict such as the M.B.C.A.
and the Game Act, the more reasonable interpretation is that it
was never intended by Parliament to abrogate the right of native
peoples to hunt for food.

It should also be noted that, in camparison to its predecessor, the

North West Game Act of 1917 covered a wider geographic area than ;
before since Northwest Territorics was defincd to mean “the Northwest .
Territories formerly ¥ncun as Rupert's Land and the Nor thwestern

Territory (except such portions thereof as are included in the

provinces of Ontario. Quebec, Manitcba, Saskatchewan, Alberta and

the Yukon Territory), together with all British territories and

possessions in Morth America and all islands adjacent thereto not

included within any province except the colony of Newfoundland and

its dependencies."

The Federal Covernment remained in the area of game legislation in

the Northwest Territories until 1948 vhen a decision was made to put
the preservation of game clearly within the powers of the Commissioner-
in-Council of the Morthwest Torritories. This involved an amendment

to the Northwest Territories Act and the repeal of the North West Game
Act. In the Senate, it was stated by Senator W.A. Buchanan that the
purpose of the bill acccmplishing the above was to give the Ccrmissioner
of “the Northwest Territories in council the power to make ordinances
respecting the preservation of game. "At present," he stated,

"this can only be done by the Goverror
in Council unier the Morth West Game
Act. The intention of the Bill is the
repeal of the tiorth Vest Care Act and
to parmit a mre convenient and sgeady
procedure to be followed for the regul-
ation of game preservation in the
Territories." (Senate bebates, 1948,
p. 115).

In the lbuse of Commons, the bill received a similar cursory discussion
as the Acting Minister of !ines and Resources, J.A. Mackinnon explained
' to the fouse that provincial goverrments administer their osn game and
fur regulations. (ote, hevwever, that a long line of cases have held
that a provincial law cannot abrojgate native hunting rights. Only the
federal governmont has this pover, under s. 91 (24) of the ENA Act).
"similarly," he centinued, '

“the Yukon Territorial goverrment deals
with thase matters by territorial ord-
inances. . It is desired io viece the
Nortlwest Torritories Council in eract-
ly the same position so that the admin-
istration of these particular resources
which arc of such intinace conccrn to the
local people should be subject to control
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and administration by the Northwest Territories
Council. This will enable necessary changes in
policy to be made effective promptly to meet the
changes vhich often occur suddenly owing to cli-
mate conditions or forest fires. Already the
Northwest Territories Council has been authorized
to fix and does fix the royalties which must- be
paid by those esporting furs from the Territories".
(House of Camons Debates, 1948, p.3423).

There was no discussion of the native peoples special rights to hunt as
they existed under the Korthwest Game Act and no stipulations were mace
in respect to the enlargement of the Commissioner-in-Council's powers
as to how native peoples should be treated in respect to their ancient
rights. The Federal Government in one quick action abdicated this area
of responsibility thus giving effect to game legislation of the North-
west Territories' Council. The special rights of native peoples, of
particular inportance because of their dependence upon game supplies’
for food, were being tossed aside without any apparent direction to
the Nortlmest Territories' legislators that such special rights must
continue. Consider the very cavalier way in which the Northwest Came
"Act was repealed with no discussion of the very reason and prime motiv-
ating force behind the passage of the Act in the first place - the
preservation and protection of a limited gam= suzply in the Northwest
Territories so that the native peoples of the area would be able to
pursue their livelihood as they alwayvs had done. The Northwest Territ-
ories" Council would continue the erosion of native rights, culminating
in Bill 13-47.

A new game ordinance was passed by the Territorial Council in early

1949 to deal with the preservation of game. By this ordinance all those
involved in hunting were required to have a hunting license of the
necessary category for the gamz to be hunted, including native pecples.
The fee for all non-natives was $5.00 for a general hunting license and
nil for native peoples. Indians and Inuit who possessed a general hunting
license were allowed to hunt caribou for food in March which was part of
the closed season cn caribou and allowed to kill a specified number of
caribou for clothiny between August 1 ard Septexber 15, which was also
within the closed season for caribou. Such mincr cxemptions such as
these to the native peoples in respect to the pursuit of their ancient
‘hunting rights scam somcwhat inadequate in coipariscn to their depond-
ence on game for food ard in cerparison to the wid2 exempticns which
were previously grarted under Federal legislation. 1In 1953 this limited
right to hunt during the closcd season for caribou was a further rostricted
by an amondront to the effec: that any verson holding a general hunting
license cowld hunt carikou with the commissioner's permission, thus in
theory increasing the mmber of persons.who had acoss to a limited game
supply. In 1955, howaver, the rignts of Indians and Inuit to hunt were
expanded by allcwing thom to hunt on all uncccupied Crown lands at any
time of year for fced for theasclves as well as to hunt on occupicd
Croen lands with pormission of the occuplier. Irdians and Inuit with
general hunting licenses were also to be allowod to hunt for big game
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animals on game prescrves although in sucoeeding years this was restricted
by prohibiting the hunting of caribou, musk-ox and polar bears in these
areas. ' ‘ .

In 1960 a new consolidated ordinance was passed which consolidated the
above provisions in resgect to hunting although it should be noted that
whereas the previous Federal legislaticn had been concerned only with
the preservation of the game supply for the benefit of the native peoples,
the Territorial legislation extenced this to all general hunting license
holders. The MNorth Vest Game Act had included “"all other inhabitants of
the territories" in their e:enption clause but as indicated in the dis-
cussion of the bill the "other inhabitants" referred to that class of
people who lived like Indians, that is, the Metis. Today, the greater
population of the Territcrics would make the group possessing ceneral
hunting licenses much larcer, thus allowing a greater number of people
to hunt a limited game sugply upon which many native persons depend.

In this respect, gam: legislation throughout this centruy can be viewed
as a continuing chipping avay at the rights of native peoples to pursue
their ancient livelihood in respect to a limited game supply. Moreover,
this limited supply is threatencd more than ever at present by the en-
croachment of exploration firms. .

.The proposed amendrents in Bill 13-47 deleting references to Indians

and Inuit is one moro step in this process. If these are allowed to
stand, refcrences to Indians and Inuit will remain in one section of
the ordinance and one item of Schedule A thereto, that is, the definit-
ion section of the crdinarce and the description of persons who may be -
granted a general hunting license. -

The proposed amoncments deleting references to Indians and Inuit rep-
resents a further step in the dilution of rights which Canada's native
peoples have possessed in respect to hunting since time immerorial,
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Details of those amondments which have eliminated
specific refercnce to Indians and Inuit

1. Subsection 5(2) of the Game Ordinance is amended in respect to the
huwnting of bison. The present section reads: “No person other than an
Indian, an.Inuit or the holder of a general hunting licence, shall hunt
bison with any other weapcn than etc. ..." The proposed amendment de-
letes the reference to Indians and Eskimos and states "No person other
than the holder of a general hunting licence etc. ..."

2. Section 20(2) (c) has also been amended to remove reference to
Indians and Inuit. This section relates to applications for trapping
area licences, upon which an applicant must state, according to the
present Game Ordinarce, " (¢) whether or not he is an Indian or Eskimo
or, if he is a naturalized Canedain, the number of his naturalization
certificate". The proposed amendment stipulates that an applicant must
only state "(c) if he is a Canadian citizen by virtue of a certificate
of citizenship or naturalization". Not all native persons resident in
Canada are necessarily citizens of Canada., What is the position of
Inuit who emigrated from Alaska many years ago but who may not have
become "Canadian citizens" (in the legal sense)?

3. Schedule A appended to the Game Ordinance providing for the issuance
of licences and fees to be paid for them is also amended. Item 1 of the
Schedule, which deals with general hunting licences, is amended to delete
certain references to Indiars and Inuit although one reference remains.
Under the Game Ordinance prior to amendment there were seven different
classifications of individuals able to apply for such a licence. The
amendment reduces this to four. In so doing, one reference to Indians
and Inuit has been removad campletely, as is a reference to non-treaty
Indians and Indians of mixed blood. The amended categories of persons

to whom licences can be 1ssued seems sufficiently wide to cover these
groups.

The intent of Item 1 seems to be to limit the issuance of general hunting
licences to persons who are resident in the Territories or one of vhose
parents or spouse were resident and who hold gc.neral hunting licences.
All others, it would acpear, rust apply for spacific licences relatmg
to the gam2 vhich they wish to hunt, In reference to Indians of mixed
blood the Gane Ordinance as it formerly read permitted a licence 'to he
issued to " (c) a non-ireaty Indian or of mixed blood «who is a mamber of
a family or group that prior to jurne 30, 1933, hunted in the Territories".
“'The amendad version indicates that these individuals will still be elig-
ible for a g¢eneral hwuix*a licence by virtue of proposed subsection (b)
vhich reads any parscn "wivw is a marber of a family or group that prior

to Junc 30th, 1953, humm lawfiully in the Territories". This subscction
-is apparently wide enoush to also include the other subsection which has
baen rerealed which rea a . (h) an Imndiien or Eskimo who is a momber of a

~ family or group that prior to June 30th, 1953, hunted in the Territories”.
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Prior to amandment, the Game Ordinance provided that neither Indians,
Inuit nor Metis were required to pay any fee for their general hunting
licence whereas all othors acplying for such a licence were required
to pay a fee of $5.00. By the nes amendments, fees for all resident:
persons (as well as any ron-resident person but one of vhese parents,
or spouse, is resident), have been ramoved, thus, in effect granting
all non-natives at least part of the special rights which had prev-
iously only accruad to native peoples. .

4, This is also true in respect to Item 8 of the same schedule vhich
provides for licenaes to trap in that part of the Mackenzie River north
of Point Separation in the Mackenzie District. Whereas, prior to amend-
ment the Game Ordinance stipulated that Indians and Inuit did not have
to pay any amount to get a licence and all others had to pay a fee of
$10.00, the amendrent provides that the special reference to Indians
and Inuit is dropped and the fee is nil for all persons applying.

5. The same results arise from the amendments to Item 9, which deals
with trapping area licences for any area in the N.W.T. not referred to
in Item 8.

6. Item 16 of Schedule A provides for the licensing of trading posts.
Prior to amendment the Ordinance stipulated that Indians and Inuit -
desiring such a licence did not have to pay any fee. However, the
amendmonts repealed the reference to Indians and Inuit and instead
provided that "any person who is the holder of a general hunting lic-
ence" may apply and receive a trading post licence without any charge.
This amerdment does alter the rights of Indians and Inuit since, by

the former Game Orcdinance, anv Indian or Inuit cculd apply for a trading
post. licence whereas by the anendaent only those with a general huntirg
licence are eligible. - ibwever, the prchable extent to which this is a
real limitation on the rights of Indians and Inuit is slight since all
Indians and Inuit who have resiced in the Territories since birth and
not been absent for more than ten years are entitled to a general hunting
licence. DMonctheless, Inuit from Quebec or Labrador, or Indians frcn
other provinces coming to reside in the Territories, it would seem, will
be required by the new amendmants to pay the $150.00 fee for each of the
first two years of operaticn of a trading post and $10.00 per year there-
- after. that the Council of the MNorthwest Territcries has done is alter
the ability of Indians and Inuit not resident in the Territories to
obtain without charge a trading post licence.

7. Furthar amendrents have been iade in relation to Schedule B or the
Ordinance vhich are similar in nature and effect. to those for Schedule A.
Paragragh (e) of Item 1 of Schodule B under the heeding Colum II iy
repealed, and Itens 5 and 6 are ancanded to, amryi: other things, Gelote
specific references to Indians and Inuit. The arordmant to Item 5 ()
spazcific references to Indians and Inuit. The arordrmont to Item 5(0)
suggests that the rights of native peoples may bo must more limited since,
by virtue of tha amendmint, only those who held a ceneral huntirg licance
and Jawfully huntcd anrnallv cn a cane vreserve since 1950 are eligible

to continu2 to do so. ‘ihe Ordinancs, prior to aiuwcment, through Itcm 5{a)
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of Schedule B - repealed by Bill 13-47, allowed an Indian or Eskiro torn
in the Territorics and holder of a general hunting licence to hunt in
game preserves. The new amenximent, therefore, anounts to a further
watering down of the native peoples' rights to hunting.
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Submission

By 5. 13{(g) of the Nerthwest Territories Act {R.S.C. 1970, c. N-22)
the Council is given logislative authority over the “preservation |
of gam2 in the Territories”. In addition, the Commissioner-in- |
Council has authority to make Ordinances “in relation to the pre-

servation of game in the Territories that arc applicable to and in

respect of Indians andi Eskimos and ordinances made by the Commissionar

in Council in relation to the prescrvation of game in the Territories,

wiless the contrary intenticn appears therein, are applicable to and

in respect of Indians and Inuit," (s, 14(2)). Subsection 3 of this

section further stipulatss that the Commissioner may not make ordinances

which in any way restrict or prohibit Indians or Inuit from hunting

for food on unoccupicd Crown land, except for such species of game

as are declared to be in cancer of becoming extinct. Although it might

appear that the amencnaents to the Game Ordinance do not literally trans-

gress these provisions, in substance they do so, for the effect of

extending privilege to others is to diminish further the rights of the

native peoples to hunt or trap a limited supply.

This brief has aiready discussed some of the amendments through Bill
- 13-47 to the Game Ordinance. The amenéments discussed have a threefold

effect: ‘

(1) The substantive cffect of the amendments is to
make it ccnsiderably easier for non-natives to
hunt and trap the limited supply. Therefore,

" there is a corresponding dilution of the rights
of the native people. This effect is compounded
by other amendnents through Bill 13-47, not dis-
cussed. Tha follcwing provisions have the effect
of changing the residency requirement to six
months, boing one-half of the residency require-
ment (1 year) hitherto - item 2, paresraph (a)
Schedule A; item 4, paragraph (a) of Schedule
A; item 5 of Schedule A; item 20, paraaraph (a)
of Schedule A under the heading Colurn KK
(althougih this latter amendment dezs not seem
to. be all that consequential because of the
limitation centinuing uinder Coluwmn 1V, i.o.
that a person with a polar bear licerce must
be accompanind by a licenced guide «iho is in
lawful posscssion of a subsisting polar bear
tag or seal). In additicn, Scheodule A is
amended by odding thercto, immediately after
dtem 1, itoan 1A, This provides for a trapping
licence to "any person wio residad in the
Territories for the six wenths inmwdiztely
preceding the date of his application” upon
‘payment of a fo2 of $5.00. It scems obvious |
that the abridged residoney remiverzint benefits
non-native pcoplas a good deal more than native
peoples.  ‘The cumunldtive effect of thrse

Provisions, togethor wich the provisions R T o
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discussad in detail in this brief, is to
substantially qualify the rights of native
poople to hunt and trep. There is a very
limited gama suznly, which is diminishing
because of exploraticn activities and re-
sulting adverse envircnmental and ecological
effects; and, by the increasing nurbers of
non-native pooples ceming in to the North.

In one sense the amendments represent a
further atterpt at assimilation of native
peoples into Canadian sccicty as a whole,
This has been done historically by direct
abrojation of native rights (an example

being the Migratory Birds Convention Act,
which unintentionally abrogated native rights,
in respact to vhich successive Federal
Governmants and parliavents have refused to
redress this unintentional abrogation). Bill
13-47 attempts a camparatively new indirect,
approach at abrogating native rights. The
indirect apvroach is erployed because of the
limitation imposed by parliament through s.14
(3) of the MNorthwest Territories Act. By
extending privileges to others, native peoples
suffer a substantial dilution of their rights.
This tends to lessen the supply of game and
fur-bzaring animals to the native peoples who
depend most upon it for sustenance and liveli-
hood. Therefore, Bill 13-47 is creating an
adverse affect upon the livelihood of native
peoples in the Northwest Territories.

Hunting rights represent an important incident
of aboriginal rights. In Regina v. Silkyea,
{1964}, 43 D.L.R. (2d) 150, iir, Justice Johnson,
speaking for a wnanimous Northwest Territories
Court of "Appzal comented that the Federal
Governrent had always respected the aboriginal
rights of "all Indians across Canada" (at p. 152)
and further stated that:

"The right of Indians to hunt and fish
for food on unoccudicd Crovn lands has
always bzen rocognized in Canada = in
the carly doys as an incident of their
‘oemarship' of the land and later bv the
treaties by vhich the Indians gave up
their osvnership right in these lands."

Apart from the adverse ccomomic and sustenance
consexjuenees which Eill 13-47 has on native

hunting and trapping rights by diluting these
rights, there is alzo the ingportant syubolic
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significance of thesce rights as items of hasic
self-idcntity to be censidered.  Such rights
are an integral part of the culture and heritage
of nmative peoples. In addition to helping restore

- the confidence of native peoples in their on-going
ralations with covorrment and non-native Canadian
society attention by covermment to its historically,
but freely assurcd, obligations in respect to native
hunting and trapping rights constitutes a recog-~
nition of the special status of Canada's native
peoples. Perhaps the passage by Chief Dan George
describes best the nature of this relationship:

"Let no one forget it...we are a people with
special rights quaranteed to us by promises
and treaties, Ue do not beg for these
rights, nor do we thank you...we do not

thank you for tham because we paid for them.,.
and God help us the price we paid was exorb-
itant. Ve paid for them without culture,

owr dignity and self-respect. Ve paid and
paid and paid until we becamz a beaton race,
poverty stricken and conquered."

("My very good friends" in The Only Good
Indian, Waudageshig ed., iew Press, Toronto:
1970, at p. 188).

Therefore, it is respectfully suwmitted that the amendments to the
Game Ordinance under Bill 13-47 e disallowed. It is submitted that
these amendments do not represent the interests of constituents of
the Northwest Territories. Disallowance can be allowed since by
virtue of s, 14(3) of the Mortlrrest Territories ict, the amendments
are unoonstituticnal as they arc in derogation of native rights.
The amencdments are also in violation of the provisions of the
Canadian Bill of Rights which guarantec rights to the enjoynent of
property and prchibit darogaticn of such rights without due process
{(and the passage of Bill 13-47 amounts to, in effect, expropriation
without compensation). :

It is respectfully submitted that for all the reasons mentioned above
. the Federal Government disallew Rill 13-47. The passage of Bill 13-47
has amounted to another nail in the coffin of native hunting and trap-
ping rights North of 60°. It is respectfully sumittad that the Federal
Goverment urge and encourage the Council of the korthwest Territories
to address itselr to the disgraceful history of lcgislation in ressect
to native rights North of 60° and bayin to represent its constituents
forcefully in rodressing the crosion of nativa rights. The Council of
the Morthwest Territories should be intreducing legislation which
redresses the injustices of history. For cxanple, nctwithstandirg the
- fact that th2 Migratory Birds Convention Act was passed by Parliament
in contanplaticn that mative nunting rights were guaranteed by Federal -
legislation in 1917, as discussed at length in the comwentary of this
brief, the phrase "subjoect to the Migratory Birds Cenvention Act" has
crept into the amended gane ordinance of the Hort!riast Territorics (see
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In other words,

the errors of hirstcry hich abrogated native hunting rights have been

oompowsded by bzing solidificd in the Nortirwost Territories gare ordinanca,

Tre Federal Govornent is roguested to talie positive action

(1)
(2)

(3)

to have the Council of the Noruwwest Territorics
raove this limitation;

to make the nocessary arendments to the Migratory
Birds Conventicn Act through Parliament to redress
this injustice; and ' ‘

to have the Council censider and make all amend-
ments to its legislaticn, i.e. the game logis-
lation, necessary to advance and give realization
to native hunting and trapping rights so as to
increase the opportunities for natives to pursue
their livelihood and source of sustenance, as
well as to restore and make known these basic
tenets of salf-identity, culture and heritage.

The Inuit look forvard to the Government's early revly to the above
requests, in particular, in respect to the matter of disallowance of

the anendnmts to the Game Ordinance under Bill 13~-47.




