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On A p r i l  3, 1973, th is  matter came before me as n r e 

su l t  of a reference under Sect ion 154(1) (b) of tlic l a n d  T i t l e s  

A c t , R.S.C. 1970, c. E-4. Tlie reference resu lted  from a pu r 

ported caveat being presented fo r  r e g i s t r a t i o n  under Section 

132 of the A c t  which claimed an in te re s t  in an area compris ing 

some 400,000 square miles of  land located in the western port ion 

of the Northwest T e r r i t o r i e s .  The caveat was based on a claim 

for abor ig ina l  r i g h t s  and was signed by sixteen Indian Ch ie fs  

represent ing the var ious  Indian bands res ident  in the area 

covered by the lands referred to in the caveat.

The Caveat document fo l lows tiie form provided for in 

the Act.  The pert inent  port ion of  the Caveat i s  as fo l lows:

"  CAVEAT

TO THE REGISTRAR, band T i t l e s  Off ice,  
Yel lowknife, Northwest T e r r i t o r i e s ,

TAKE NOTICE that vc Ch ie f  Erancois  
Paulette (Fort Smith, ... (there 
fo l lows  the names of the remaining 
I S  ch ie f s )  ... being res idents  of 
the Northwest T e r r i t o r i e s  and members 

. of  the Indian bands in the Northwest

/ V

/
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’’Terr i  to r ie s  by v i r tu e  of Abo r ig ina l  
R igh t s  in a l l  land in that tract  of 
land in the Northwest T e r r i t o r i e s  
w ith in  the l im i t s  of the land d e s 
cr ibed in T reat ie s  S and 1) of 1809 
and 1921, re spec t i ve ly ,  with adhesions 
of  190(1 and 1 922 , between Her Most 
Gracious Majesty Queen V i c t o r i a  and 
His  Most Grac ious Majesty King George V, 
re spec t i ve ly ,  and the Indian i n h a b i 
tants  of the land descr ibed in the 
sa id  T reat ie s ;  which sa id  tract  of 
land inn y be more p a r t i c u l a r l y  d e s 
cr ibed as land included within  the 
fo l low ing  l im i t s :

(Then fo l low s  a metes and 
bounds de sc r ip t ion  cover 
ing the lands shown on a 
map, copy o f  which was a t 
tached to the document, 
and now reproduced as 
Appendix " A "  to my judg 
ment] .

but, SAVING AND HXCliPTING ТНПНГ, FROM 
a l l  lands for  which a C e r t i f i c a t e  of 
T i t l e  in Fee Simple lias been issued;
FORDID the r e g i s t r a t i o n  of any 
t rans fe r  a f fe c t in g  such land or the 
grant ing  of a c e r t i f i c a t e  of t i t l e  
thereto except subject  to the claim 
set forth.

Our address is:
C. Gerald Sutton 
Box 2521
Yel lowknife,  N.W.T.

Dated th i s  24th day of March, 1973.

(Then fo l lows  the s ignatu re s  of the 
s ix teen ch ie fs ]  .

Hach of the s ign ing  ch ie f s  swore the supporting 

a f f i d a v i t  requ ired by the Form to the effect " that  the a l l e 

gat ions  in the said caveat arc true in substance and in fact
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The Reference to me, dated A p r i l  3 t 1073, contained 

two bas ic  paragraphs:

"The Reg i s t r a r  under the p ro v i s io n s  
of the hand T i t l e s  Act, subsect ion 
134(1) herd))’ re fe r s  the fo llowing 
matter to the Judge, to wit:

A question has a r i sen  as to 
the lega l  v a l i d i t y ,  and the extent, 
r i g h t  and in te re s t  of the persons 
making app l i c a t ion ,  to forb id  the 
r e g i s t r a t i o n  of any t r an s fe r ,  and 
whether the Reg i s t r a r  h a s ‘a duty 
conferred or imposed upon him, by 
the Land T i t l e s  Act, to lodge 
such a document, and enter sane 
in  the day book."

Crown Counsel was not ready to proceed on A p r i l  3 

so the reference was put over to May 15th f o r  argument. Counsel 

for  the Ind ian  Ch iefs  (he re ina f te r  ca l led  "Caveators " )  requested 

some form of p ro tect ion  as a cond i t ion  of the adjournment and Г 

made the fo l lowing  d i r e c t ion :

"3) That as from the hour of ten 
o ' c l o c k  in the forenoon, Ap r i l  3,
1973, the R e g i s t r a r  i s  re s t ra ined  
from accepting for  r e g i s t r a t i o n  
or f i l i n g  any instrument with 
respect to the land purported to 
be affected by the caveat herein 
un less  the person present ing  such 
instrument for  r e g i s t r a t i o n  or 
f i l i n g  executes a covenant con 
sent ing  to and p re se rv ing  whatever 
p r i o r i t y  such caveat may have over 
such in st rument. "

The above d i r e c t ion  i s  s t i l l  in e f fect  although an 

appeal has been f i l e d  by the federa l  Government (he re ina f te r  

ca l led  the "Crown"). Up to t h i s  date a great, many a p p l i c a t io n s
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continue. Ju ly  9th was f ixed for the resumption of tlie p r o 

c e e d i n g  at which time it was ant ic ipated  that evidence would 

be hea rd .

Not s a t i s f i e d  with my d i s p o s i t i o n  of May 16th the Crown 

counsel launched an app l ica t ion  in  the federa l  Court of Canada 

against: me, request ing a W r i t  o f  P r o h i b i t i o n  to p roh ib i t  me 

from proceeding with any quest ion as to the v a l i d i t y  of the 

proposed caveat. Upon hearing of th i s  app l ica t ion  Г prepared 

and released a judgment r e s t r i c ted  to the question of  iny j u r i s 

d ic t ion  alone, leav ing  the second point that had been argued 

reserved, and contemplating the cont inuat ion  of my hear ing  on 

Ju ly  9th. My Reasons for  Judgment are dated June 14th, 1973, 

and Г do not propose reviewing the question of my j u r i s d i c t i o n  

to hear the matter other than to observe that on J u ly  6, 1973,

The Honourable Mr. Ju s t ice  Frank U, C o l l i e r  of the Federal Court 

of Canada, a f te r  hear ing the above motion at Yel lowknife  cn J u l y  

5th and 6th, d ismissed the Crown’ s app l ica t ion  and ind icated that 

he thought I had ’’proper ly  and accurate ly  s ta ted” my funct ions  

under Sect ion 154(1). My judgment of June 14th i s  a lso  p re 

sent ly  under appeal by the Crown.

The proceedings  resumed on Ju ly  9th but without Crown 

counsel they having withdrawn at that time " u n t i l  such time as . 

your Lordship i s  ready to pronounce judgment” . Faced with t h i s  

most unusual, and in  ray -opinion almost contemptuous act ion  by

»  5 -
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Crown counsel, I fe l t  constra ined to appoint: Mr, j>. Brand, a 

Yel lowknife  lawyer, to a s s i s t  the Court to maintain o b j e c t i 

v i t y  in  i.nese p i ul end i it g 5 , lie has acted throughout and has 

been most he lp fu l  to me ami 1 am s a t i s f i e d  he has ensured that, 

the Crown's in te re st s  have been as well protected and presented 

as i f  Crown counsel had themselves been present.

Throughout the ent i re  proceedings counsel for the 

Government of the Northwest T e r r i t o r i e s  (here ina fter  ca l led  

"the T e r r i t o r i a l  Government") have been in  attendance and have 

been very he lp fu l ,  p a r t i c u l a r l y  in  a s s i s t i n g  with the product ion 

of documents and evidence in respect to the p rac t ice s  followed 

in the T e r r i t o r i a l  Land T i t l e s  O f f ice .

Counsel for the Caveators ca l led  expert evidence directed 

towards the pract ice  fol lowed in both the Land T i t l e s  O f f ice s  in  

Yel lowknife  and in  Alberta,  to g ive  the Court the observat ions  

and op in ions  of an th ropo log i s t s  with actual experience in the 

area, and to introduce through another witness  who has been en

gaged in researching T reat ie s  8 and 11 ce r ta in  documents and 

op in ions  from va r ious  arch ives.  In  add it ion,  oral  evidence from 

many of the ch ie f s  who had a c tu a l l y  s igned the caveat as well  as 

testimony from Indians  and others s t i l l  l i v i n g  who remembered the 

treaty-making negot ia t ions ,  was a l s o  brought forward. Th is  en

ta i led  taking the Court to each o f  the Indian settlements w ith in  

the area, comprised to record the evidence of some of these old 

people. In throe instances  because of the age and i l l n e s s  of 

the witnesses  the Court ac tua l ly  attended at the home of the



witness and took the evidence there.

While i t  may not be pert inent  to th i s  Judgment., I  

would l i ke  to observe that I  found th i s  part oi the case most 

in te re s t in g  and i n t r i g u in g .  I  th ink almost every member o f  

the Court party f e l t  that for a short moment the pages of 

h i s t o r y  were being turned back and we were p r iv i le ged  to r e l i v e  

the t rea ty -nego t ia t in g  days in the actual s e t t in g .  The in te re s t  

shown by today 's  inhab itants  in  each settlement helped to r e 

create some of the atmosphere. These witnesses,  for  the most 

part very old men and women, one of them 101 years  o ld, were 

d i g n i f i e d  and showed that they- were and had been persons of  

st rong character and leaders  in  the i r  respect ive  communities,

One cannot but be reminded of the words of Thomas Gray:

" F u l l  many ta gem of purest f a ?  serene 
The dark unfathomed eaves of ocean bear;
Fu l l  many a flower i s  born to blush unseen,
And waste i t s  sweetness on the desert a i r . "

There i s  no doubt in  my mind that the i r  testimony war. 

the truth and represented the i r  best memory of  what to them at 

the time must have been an important event. I t  i s  fortunate  

indeed that tiieir s t o r i e s  are now preserved.

Because of the nature of these proceedings I  do not 

cons ider i t  necessary to cons ider  the evidence in depth. As 1' 

see my funct ion, I  am to look for a prima fac ie  s i t u a t i o n  or a 

s i t u a t io n  which may promise a p o s s i b i l i t y  of a claim, at such



8

po int  i f  reached, 1 must then stop. I t  w i l l  be for  come other 

t r ibuna l  to make the in depth a n a l y s i s  of the evidence, to r e 

work the same ground, and to make the f i n a l  assessment.. My 

f ind in g s  and my conc lus ions,  as a lso  my remarks here, arc there

fore to be taken as only b inding to the extent of  s e t t l i n g  the 

is sue:  p re sen t ly  before me, and should these nat ters  or i s s u e s  

a r i s i n g  out of them eventua l ly  c o j d c  before a d i f f e re n t  court 

in a d i f fe ren t  type of proceeding, Г. want to make i t  c lear  that 

I  am not t ry ing  in any way to bind that, court to my views, i t  

w i l l  and must feel free to reach i t s  own conc lus ions  i t s  own way.

Walter A. Gryba, Reg ional representat ive  for  Ind ian  

A f f a i r s  was ca l led  to confirm that the caveators were in fact 

ch ie f s  o f  the bands as recognized under the I n d i a n  /let, R.S.C. 

1970, c. 1-6, as of the date of the caveat, lie descr ibed how 

such ch iefs  may be chosen in  accordance with Ind ian  custom or 

by the formal method set f o r t h  in  the statute,  c i t h e r  method 

being acceptable. This  witness  confirmed that there were no 

Indian reserves in the Northwest T e r r i t o r i e s .

Chief Bapt is te  Cazon, Chief of the f o r t  Simpson Band 

for  some 20 years  explained how the members of the present band 

at Port Simpson were a l l  descendants from h i s  g reat -grandfather  

and that while h i s  people had no written h i s t o r y ,  as far hack 

as the ir  memories down through each generation could go, h i s  

people had made the i r  homes in the general area of  Fort Simpson 

and that such lands had always been cons idered to be the i r s .
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According to him, for thousands of years,  h i s  people had used 

the land foi hunt.inp, and f i s h i n g ,  to obta in  food and c lo th ing .  

They roamed a l l  over the country in pu rsu i t  of game. Me ex

pla ined that in h i s  capac ity  as Chief that he considered he 

had a r e s p o n s i b i l i t y  to h i s  people to take the place of thc i i  

and ]b.s ancestors  who had signed the treaty . There are s t i l l  

quite a few of  h i s  people even at th i s  time who earn the i r  l i v i n g  

from the land in the time honoured way. This  witness  further  

explained that before each of  the caveators signed the caveat 

they obtained approval from the ir  people. This w itness  exp lained 

how members from other bands could enter the area normally  used 

by h i s  people. Chief  Cazon was a member of the 1959 commission 

known as the Nelson commiss ion.

A lex ic  Arrowmaker, Chief  at Port Rac, agreed that in 

fo l low ing  the i r  t r a d i t i o n a l  way o f - l i f e  the Indians while always 

working on the land, don't, try  to extract  minerals for  money.

This  Chief, as did many others,  described how h i s  people have 

always, and s t i l l  do, migrated to the cast of the aiea encom

passed by the proposed caveat, during certa in  seasons fo r  the 

purpose of seeking game, p a r t i c u l a r l y  the caribou. Ch ief  A i iow- 

makcr stated that h i s  people, the Dogr ibs, had never sold the i r  

land to anyone. This  w itness  descr ibed how in old times h i s  

people in  l i v i n g  o f f  the land would as a ru le  only  come to 

settlements such as Port Rac for  the purpose of exchanging fu r s
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for  Л1ШПШП t. Ion and supp l ie s  but that now, because the ir  ch i ld ren  

arc in schools,  the people have for the most part taken up l i v 

ing in the settlement, going out from there during the bunting, 

f i s h i n g  and trapping seasons. i t  i s  not customary for  people 

of l u s  band to in te r fe re  with members of some d i f f e re n t  band 

who Jirght coiiie in to the i r  lands to hunt. Me agreed that h i s  

people did not consider that each of them owned small  pa rce ls  

of land to the exc lus ion  of others.

The Chief  of the Louchcux Band at Ak lav ik ,  Andrew 

Stewart, described p retty  much the same state of a f f a i r s  in 

respect of the Ind ians  of h i s  area as has been set  fo r th  above. 

About 12 years old at the time of the treaty  lie expla ined he 

had never heard any of the o ld people say they had g iven  up 

the i r  land to the Government,

One or two of the Ind ians  ca l led  s t i l l  l i ved  in  the 

t r a d i t i o n a l  way, away from the sett lements. One of these men 

was Chief Hyacinthe Andre, Ch ief  of the A rc t ic  Red R iver  Band, 

lie l i v e s  some 45 miles up the Mackenzie R iver from A r c t i c  Red 

R iver,  coming in  to the settlement for  Raster and Chr istmas.

He descr ibed how some of h i s  people, l i k e  him, l i v e  o f f  the 

land -scattered throughout the area.

The Chief of the Hay R iver Band, Chief  Daniel Sonfrcrc ,  

exp lained how in general the people of each band respected the 

areas of others.
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Louis  Norwegian, 04 years  of age, wa s pi-es en 1. at fo r t  

Simpson in H>21 when " o l d ” Norwcg i an as lie descr ibes h is  grand

father,  was leader of the Tort Simpson Band and when treaty  vas 

f i r s t  "p a id " .  He overheard some of the exchange of words 

between h i s  grandfather and the Government representat ives .  A c 

cording to th i s  witness the Commissioner promised a l e t t e r  on 

f i s h i n g  and trapping. When h i s  grandfather,  the recognised 

lender, went home to cat, an Ind ian by the name of Antoine was 

l o f t .  lie took the t reaty  and became the ch ie f  the wliitemen 

made him the ch ief .  This man's evidence was to the e f fe c t  that 

h i s  grandfather "d id  not want to take the money for  no reason at 

a l l , "  The promises made that the i r  hunting and f i s h i n g  would be 

l e f t  to them an long as the sun sha l l  r i s e  and the r i v e r s  sha l l  

flow, lie heard no mention of reserves  but lie did hear mention 

that once they took treaty  the Government would rece ive  the land. 

I i is  memory was that the purpose of the t reaty  was to help the 

Ind ians  l i v e  in  peace will» the whites and that the Ind ians  would 

receive a grubstake each t reaty  payment. Once Antoine took the 

money, th i s  witness t e s t i f i e d  the Commissioner sa id  everybody bad 

to take the treaty  a f te r  that, Antoine was given a medal, the 

people took the money, and the people being "k ind  of scared" 

f e l t  they had to keep Antoine on as Chief a fte r  that.

Chief  V i t a l  Bonnctrouge, Chief of the Tort Providence 

Band not only  confirmed the general evidence in respect  to how the 

Ind ian  bands had t r a d i t i o n a l l y  l i ved  o f f  the land but added a



l i t t l e  more to the a t t i t u d e  of the people nt Die rime the t r e a t y  

was s i gned .  As lie s t a l e s t  " the  hind was not mentioned at the 

t r ea t y .  'The Old t h i e f  sa id  ' j f  t h i s  f ive  d o l l a r s  would he for
V

my land, I an not taking i t . " '  This w itness, by h i s  test imony, 

left one with the same impression that eanie from the s t o r i e s  

told by so many, namely, i.t was a deal to look after  the people 

and nothing e lse.

Almost a l l  of the Indian witnesses descr ibed how, in 

car ry ing  on t h e i r  t r ad i t io na l  way of l i f e ,  hunt ing, trapping, 

and f i s h i n g ,  they c i r cu la te d  w ith in  the proper seasons, the to ta l  

areas considered by each band to be the i r  area, with freedom to 

c ross  into  the next band’ s area i f  f e l t  necessary,  as well as 

outs ide the area embraced by the caveat to the west to the Yukon, 

n o r t h  in the Anderson R ive r  area, and east past: Contwoyto hake.

Certa in  fac tua l  s i t u a t io n s  seemed to be agreed upon 

by a l l  or ce r ta in ly  most of the Indian witnesses:  that, before 

the in t roduct ion  of schools  the Indian people moved about the i r  

own genera] area but in a f a i r l y  p red ictab le  area, governed by 

a v a i l a b i l i t y  of game, f i s h  and fu r s ;  that other groups were 

free to come in and hunt or f i s h ;  that the necess i ty  of s c h o o l 

ing for  the ch i ld ren  had come along in recent years to a l te r  

the above pattern to the extent that most of the Indian people 

made more or le s s  permanent homes where the schools  were, s t i l l  

going out sea sona l ly  to hunt and f i s h ;  that they did not. ext ract

•• 12 •
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metals or minerals  but merely hunted and f i shed for  furs  and 

food; and that each Indian shared the land with the oil ier 

Ind ians  in h i s  band,

Those Ind ians  who had e ither  taken part  in the t reaty  

negot ia t ions  or who had been present while the nego t ia t ion s  

were under way and heard part s  or a l l  of  the conversat ion,  

seemed to be in general agreement that the i r  leaders  were con

cerned about what they were g i v in g  up, i f  anyth ing,  in exchange 

for  the treaty  money, i .e .  they were su sp ic iou s  of  something 

for  nothing; that up to the time of treaty  the concept of ch ie f  

was unknown to them, only  that of leader, but the Government man 

was the one who introduced them to the concept of Chief  when lie 

placed the medal over the I n d i a n ' s  head after  he had signed for 

h i s  people; that they understood that by s ign ing  the treaty  they 

would get a grubstake, money, and the promised protect ion  of the 

Government from the expected i n t ru s i o n  of white s e t t l e r s .  I t  

is  c lear  a l so  that the Ind ians  for  the most part  did not under

stand En g l i s h  and c e r t a in l y  there i s  no evidence of any of the 

s i g n a to r ie s  to the t re a t ie s  understand nig Eng l i sh .  Some s i g n a 

tures purport to be what one would c a l l  a s igna tu re ,  some arc in 

s y l l a b i c  form, but most are by mark in the form of an "X " .  The 

s im i l a r i t y  of the " X " ' s  i s  suggest ive  that perhaps the Government 

party d i d n ' t  even take care to have each Indian make hit; own " X " . 

Most witnesses were f irm in  the i r  r e co l l e c t i o n  that land was not
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to be surrendered, reserves  were not lucntioned, ;ind the main 

concern and ch ie f  th rust  of the d i s c u s s io n s  centered around 

the Jenr of lo s in g  the i r  hunting and f i s h i n g  r i g h t s ,  the 

Government o f f i c i a l s  always re -a s su r in g  them with v a r i a t i o n s  

of the phrase that so long as the sun sha l l  r i s e  in the cast 

and set in the west, and t i e  r i v e r s  sha l l  flow, t h e i r  free 

r igh t  to hunt and f i s h  would not be interfered with.

I t  seems a lso  that very l i t t l e  i f  any reference to 

a map was made at any of the settlements. In severa l  eases, 

a lso ,  i t  i s  apparent that f a i r l y  large segments of the Indian 

community were not present on the occas ion of the f i r s t  treaty  

and that the recognized leaders of the respect ive  bands were 

not always there either.

Father Amourous, ca l led  to t e s t i f y  at Fort Rae, gave 

a very helpful  de sc r ip t ion  of how the Ind ians  had the i r  own 

names for  lakes, r i v e r s  and phys ical-  features and how that even 

today some of the place names shown on modern maps of the area 

bear the Indian names -- ind ica t ing  the extent to which these 

people made constant use of the area. This aspect was confirmed 

by the evidence of the an th ropo log i s t s  and by the i r  references 

to the names set forth  on some of the exp lo re r s '  maps f i l e d  as 

e xh ib i t s  in these proceedings,

The two anthropologist s, ca l led  to t e s t i f y ,  Mrs. Beryl 

G i l l e s p i e  and Dr. June Helm, admitted as experts in the ir  f i e l d
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and as persons who had made on the spot i n ve s t i g a t io n s  of  the 

very areas that are encompassed by the proposed caveat, a f 

firmed that as far  back as the ir  h i s t o r i c a l  examinâtions could 

take them, and as far back before that, that, r e l i a b le  archaeo

lo g i c a l  f inds  could take them, confirmed the continuous use 

and occupation of t h i s  land by the ancestors  of the present 

Indian  bands, The f inds  of old camp s i t e s  up through h i s t o r i 

cal  times to the present show that the present s t y le  or way of 

l i f e ,  ca l led  the t r ad i t io n a l  way of l i f e ,  hunting and f i s h i n g ,  

lias not changed nor the areas and places favoured. Their e v i 

dence makes it. c lear  that those people have in the i r  separate 

groups exploited sp e c i f i c  areas throughout the whole period, 

going back to severa l  hundred years before C h r i s t ,  up to the 

present with very l i t t l e  change or v a r ia t io n ,  This  evidence 

portrayed a p ic tu re  of very l i t t l e  in the way of in t ru s i o n  from 

other nat ive groups such as the Eskimos to the north and 

A lgonquins from the south-east,  The explanation g iven was that 

the general un i fo rm ity  of language and the geographical s im i 

l a r i t y  of the area *•- the same general boreal f o re s t ,  car ibou 

and moose, the same f i s h  --  were the main con t r ibut ing  facto rs .  

As to f u l l  e xp lo i ta t ion  of the area those witnesses made i t  

c lea r  that down through the years i t  would be doubtfu l i f  any 

area had not been used at a l l  except for  a few mountain tops 

and muskeg areas that could be termed unusable. In  genera] one 

i s  l e f t  with the p icture  that each of the population group's
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a l l  these years reached a balance with nature, with the i r  en

vironment, each group e xp lo i t in g  i t s  own area for  the most 

part  and f ind ing  that area s u f f i c i e n t  to support i t s  own mem

bers, As in the case of the Indian w itnesses,  the testimony 

of these two obviously- wcl1 - informed s c i e n t i s t s  was both f a s c i 

nat ing  and he lp fu l  in the present ease.

Samples of caveats that had been accepted fo r  r e 

g i s t r a t i o n  aga inst  unpatented Crown lands were produced as 

e xh ib i t s  through liiui 1 Gamache, the Reg i s t ra r  of the Northern 

A lberta  hand R eg i s t ra t ion  D i s t r i c t  with o f f i c e  at Ddmonton.

This  witness, experienced in  the law and p ract ice  of the A lberta  

Land T i t l e s  System, based on the same Torens system as the s y s 

tem in the T e r r i t o r i e s ,  was very he lp fu l  in exp la in ing  how h is  

o f f i c e  handled caveats. Perhaps the most in te re s t in g  aspect 

of h i s  testimony was h i s  de sc r ip t ion  of how upon rece ipt  of 

a caveat for r e g i s t r a t i o n  when there i s  no dup l icate  t i t l e  in 

exis tence the act of r e g i s t r a t i o n  i s  recorded by an entry in 

a card index s p e c i a l l y  set up for  t h i s  type of t i t l e  -- i t  

being to a l l  in tents  and purposes the daybook or book as 

re ferred to in  the L a n d  T i t l e s  Л at,  A lberta  Sect ion 141, our 

Sect ion 134. When asked the hypothet ica l  question of whether 

h i s  o f f i ce  system would be able to handle r e g i s t r a t i o n  of a 

caveat such as the one under review in the present proceedings
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he seemed to th ink th.it while i t  would present problems, they 

would not he insurmountable, but lie would have to be assured 

i t  covered an in te re st  in land and that h i s  s u r v e y o r ' s  d e p a r t 

ment could with ce rta in ty  p lo t  the area of land covered.

Gordon R. Carter, Reg i s t ra r ,  Land T i t l e s  O f f ice ,  

Yel lowknife,  was also ca l led  and out l ined the p ract ice  h is  

o f f i c e  had been fo l lowing  in respect to caveats. Ifis p ract ice  

was not un l ike  the A lberta  p ract ice  which of course was not 

s u r p r i s i n g  when i t  i s  remembered that the Alberta statute  

came h i s t o r i c a l l y  from the land Acts of the Northwest T e r r i 

to r ie s  before Alberta  was carved out as a province.  Perhaps 

the most i n te re s t in g  aspect of Mr, C a r t e r ' s  evidence was that 

a lready there bad been caveats accepted for f i l i n g  aga inst  

" u n t i t l e d "  lands, one of them in respect to a claim fo r  ab 

o r i g i n a l  r i g h t s  against, a small  parcel  of land near Tort Rae .

The l a s t  witness ca l led was Rather R. Turoolcau, who, 

as a Roman Catho l ic  p r i e s t  p r e s e n t l y •l i v i n g  in Ye l lowknife,  has 

been engaged for  some time in researching mater ia l in respect 

to Treat ie s  S and 11 for  the purpose of w r i t ing  a book on the 

t rea t ie s ,  l i is  research has car r ied  him through mater ia l  in 

the Publ ic  Arch ives  of Canada, the P ro v in c ia l  A rch ive s ,  Edmonton,, 

as wel l  as the var ious  M i s s ion  Archives  located at Ottawa and 

in Western Canada. Several  documents of h i s t o r i c a l  i n te re s t  

and which help to throw' l i g h t  on events both immediately before
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and short ]/  after  the s ign in g  of cad» treaty yere forthcoming 

through t in s  witness. I t  i s  unnecessary here to review Iris 

testimony in de ta i l .  Su f f i c e  to say that requests by Church 

o f f i c i a l s  to extend treaty p r i v i l e g e s  down the Mackenzie to 

a l l e v i a t e  t:hc poverty and d i s t r e s s  of the Ind ians  in  that area 

appeared to arouse no in te re s t  in Ottawa u n t i l  o i l  was found 

where Norman Ne l l s  i s  now located. One cannot help hut gather 

that, once th i s  event took place the negot ia t ion  of a treaty  

then seemed to acquire a top p r i o r i t y .  The urgency to obta in 

a treaty,  the pressure that seemed to be placed on the radians  

t:o enter into a treaty , as the Treaty party moved from s e t t l e 

ment to settlement i s  more e a s i l y  understood when the above 

evidence i s  examined.

The T e r r i t o r i a l  Lands O f f ice r  of the Government of 

the Northwest T e r r i t o r i e s ,  John King, was ca l led  to exp la in  

the p ract ice  followed by h i s  Government when lands are moved 

over from the Federal Government to the T e r r i t o r i a l  Government.

This  concludes my- general d i s cu s s ion  of  the facts  but 

i t  j.s to be understood that some examination in de ta i l  w i l l  be 

necessary as each of the va r iou s  lega l  i s sue s  involved receive 

s c p u r a t c t: r c a t ш c n t .

In respect to a l lowing  in  the evidence of such witnescs 

as the anth ropo log i s t s  and Fat hcr R. Fumoleau 1 have been mind

fu l  of the remaries of Ha l l ,  J. 3n C a l d e r  e t  al v. A t t o r n e y  G e n e r a l
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o f  b . 6’. j 1973 4 IV.W.R. 1 where at page 23 lie s ta tes :

"  Cons iderat ion  of the i s sue s  i n 
vo lves  the study of ski:;y h i s t o r i c a l  
documents and enac t::ic:n t.s received in 
evidence, p a r t i c u l a r l y  Lxs . 8 to IS 
i n c lu s i v e  and Lxs. 25 and 33. The 
Court i:i:i y fa ho ju d ic ia l  not ice of 
the facts  of h i s t o r y  whether past or 
contemporaneous, {У.о у.о у с п  y y C o . v .
A / U  Кат1а)\атг.-л 01 ;ic :'ai>yikcr, J1949]

. Л.С. 190 at 234 11949] 1 A l l  H.R. 1), 
and the Court j.s en t i t led  to re ly  on 
i t s o w n h i s t o r i c a l  ] : n o w 1 o d ft o a n d 
researches : P c a d  v. Lir.aoln (H i n h o p ) ,
[1892] Л.С. 644, Lord Ha I sbury  at 
pp . 6 52-4 . "

S im i l a r l y  in my treatment of the sometimes repi.* 

t i t i o u s  statements of the many Indian witnesses as to what 

the ir  ancestors did 1' have considered them as coming within  

the exception to the hearsay rule r e la t in g  to dec la ra t ion s  of 

deceased persons about matters of pub l ic  and general r i g h t s :  

M i l iri'pum ct a l  a. A’a b a l c o  Ptij. Ltd. ct a l } .1971 P.L.R. 141.

F in a l l y  the evidence of the two R eg i s t r a r s  has been 

allowed in to show adm in is t ra t ive  pract ice ,  not. with the view 

that because a certa in  p rac t ice  has been followed i t  may by 

that very fact alone change or reverse the law, but merely that 

such adm in is t ra t ive  pract ice  should he accorded great weight 

and deference in  the in te rp re ta t ion  of the p r o v i s i o n s  of  the 

p a r t i c u l a r  statutes  under which the pract ice  has operated: 

C o m m i s s i o n e r s  v. P e n i s e l .  1891 A.C. 531, at pages 546-547.
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Counsel for  the caveators presented the i r  submiss ions 

under s i x  separate 'headings so for convenience I propose con

s i d e r in g  them in the same order.

1. Tin: CAYHAT ARL ч I US UI-.l-N usni)
AN)) OCCUP Thi.) UY AN I XDT GlINOtJS 
PLOPLii, ATHAPASCAN SIMUUNC 
INDIANS, PROM T 1 • ih I U.MLMOR IAL

2. PROM Till- TJM11 Oh Tlih PJP.ST NÛN- 
1 NDIAN HNTRY INTO TUP. CAVHAT 
ARHA, Till-: LAND HAS BLhN OCCUP1PJJ 
BY DISTINCT CROUPS OP INDIANS,
ORGAN 1 2ND IN S0CILTIK5 AND 
USING TUN LAND AS TIILIR FORR- 
FATUl.RS HAD DONh POR CT.NTURINS__

Reference liar, a lready been made to the fact that 

ab o r i g in a l  occupancy can be v e r i f i e d  and e s tab l i shed  from archeo

l o g i c a l  d i s co ve r ie s  in t h i s  area, As far  bach as h i s t o r y  gees, 

the Journa ls  of suclv exp lorers  as Samuel Hearne and Alexander 

Mackenzie, 1769 - 177J and 1789, the d e sc r ip t ion s  of the peoples 

l i v i n g  in th is  area, the i r  language, the i r  customs and the ir  

l i v i n g  and hunting hab it s  remains con s i s ten t  and ind icates  an 

unbroken occupancy down to modern times,

Chief Bapt i s te  Caron has th i s  to say;

"Q. Where did your grandfather come from?

A, My great grandfather - Г r e a l i z e  that 
my grandfather -- a l l  the Port Simpson 
band are descended from the one g rand
father  about: two hundred years  ago, or 
something l i k e  that, and va r iou s  d i f 
ferent  names.

Q. To your knowledge and b e l i e f  how long 
• have the S lavey people l ived  in the 

reg ion  of Port Simpson?
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" A .  I would say - -  I don ' t  know the exact 
date, but thousands and thousands of 
years ago, 1 know,"

There were many s im i la r  statements. One more from 

Chief  Hdwai'd Say i no bears quot ing:

"My mother i s  a l i v e ;  she i s  30 now, and 
site told me she had been there - - that 
she v.m s  horn there ( fo rt  Reso lut ion)  
ami tliat they were there already, h is  
dad was there and h i s  grandfather v.:as 
there, so 1 w i l l  say a thousand years 
a l ready . "

ft is  c lea r  from the evidence that a l l  of the Indian 

peoples in the area concerned speak the common language -- the 

Athapascan t ongue - - and th i s  combined with the geographic  s im i 

l a r i t y  of the area has been a major factor  in keeping them 

w ith in  the general reg ion  for  as far back as we can go.

Within th i s  common group, speaking v a r i a t i o n s  in flic 

Athapascan language or dialects-, there arc: to be found d i f fe ren t  

peoples that correspond to the present bands created under the 

Ind ian  Act. These d i s t i n c t  groups or peoples '  arc: Chipowyan 

( in c lud ing  Ye l lowkn ifcs )  , Dogri 'h, Slavey, Mountain, Bear Lake, 

Hare, Louch eux (a l so  ca l led  Kutchen). Over the years  there have 

been over lapp ings  or fus ions  w ith in  some of these groups which 

may have resu lted  in  new groupings and some v a r i a t i o n  in  names, 

but there has at no time been any population replacement. These 

over lapp ings  have a l l  been what might be ca l led  minor adjustments.



2 2

Seme oi the bunds art; s in g le  bauds l i k e  the Bear Lake Indian 

while others l ike  the Dogrib have as many as f ive regional 

bands. iiie regional baud is n o r m a l l y  e xpo r ted  m  hr- found 

l i v i n g  in re la t ion  to a p a r t i c u l a r  resource area, which area 

may encompass drainage areas, and th i s  reg iona l  band would 

know at what point on the perimeter o f  t h i s  area Indians of 

d i f f e r e n t  reg ional  group might be encountered.

While each reg ional  band feel  free to enter into  

ano the r ' s  region, and there did not appear to be any concept 

o f  t respass ,  such i n t ru s i o n s  were always looked upon and 

treated as temporary.

Dr. Helm in her testimony s ta tes :

"Q. Doctor Helm, in the l a s t  s e r ie s  of 
quest ions ,  we have dealt  with the 
format ion of the Hoar Lake Indians 
by a fus ion  of popula t ion, the ending 
of the Ye l l  owkn i. fes as n d i s t i n c t ,  
named group by a fus ion of popula tion, 
h'e liavo d i scu s sed  the a l te ra t ion  o f  
use by Dogribs of the t e r r i t o r y  in 
the most e a s te r l y  port ion  of the 
area designated on the map as Dogrib, 
and we have dea lt  with the (piestien 
of the extens ion of eastward ex 
p l o i t a t i o n  by the Kuchin Indians.
Leaving aside those matters", in any 
other way has there been an a l t e r 
at ion of the t e r r i t o r i e s  ind icated 
on t h i s  map as being those of par
t i c u l a r  t r i b a l  groups dur ing  the 
period for  which data e x i s t s  on 
these que s t ion s ?

Л. No, there i s ,  I  would say, a cont inu ing  
occupation by peoples who today arc 
known by these p a r t i c u l a r  names, as 
Doctor G i l l e s p i e  pointed ou t , fo r  i n 
stance, as Beaver Ind ians  who were
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1 formerly S laves  at: the junct ion of 
the Mac hen ;:ie and L iard Hivers you 
know, peoples who arc cur rent ly  
known by these names such as the 
be a vc ) Indians, .tiul ’«Gctor L i l l c spTC  
pointed out that the peoples at the 
1-orks of the L iard and Mackenzie 
Rivers  were indeed at that time 
formerly S lave s ,  but. not populat ion 
replacements or th ru st s  or anyth in "  
of more than minor adi ustmentr. of 
which we nay never know.

Q. During the period .or which data 
e x i s t s ,  have there been any war
fare or h o s t i l i t i e s  which have 
resu lted in any s i g n i f i c a n t  a l te ra t ion  
of t e r r i t o r i e s  used by p a r t i c u la r  
bands or t r i b e s ?

Л. The only r e l i a b l y  documented ease 
i s  that temporary re treat  of the 
Dogri.bs from the eastern reaches 
of th e i r  zone due to the st imu
lât ion of the fur  trade to the 
Yc l lowknifcs  to bu l ly  the Dor,ribs.
The only other one which i s  very 
inadequately and not properly  
assessed are accounts from whites 
not in the area that Clii.pewyans 
were a t tack ing  people that, were 
designated as S laves  and the Crées 
were from outs ide  the t e r r i t o r i a l  
region,  and whether at some c a i l l e r  
period that resu lted  in adjustment 
of Slave boundaries, 1 don’ t th ink 
we can ever s a y . "

"  The s ign i f icant,  d i v i s i o n s  arc those 
which we have termed reg ional  bands 
or reg iona l  groups, They arc s i g n i f i 
cant because a  reg ional group by dc 
facto or d e f i n i t i o n  exp lo i t s  in the 
course of a year a region which con
ta ins  s u f f i c i e n t  resources  to susta in  
i t  year after  year and i s  a lso  a group 
of s u f f i c i e n t  s i ze  to susta in  i t s e l f  
generation by generation by sub-



" s t.‘in t in i  in tcr-marr iagc  with of her
memberrs of the .same group, Ctvon 
incest  r e s t r i c t i o n s  and re s t r i c t  ions 
of  other kinds, so that it has, f i r s t  
of a l l ,  economic and eco log ica l  hases.
Till-*) .lit: pOOplC w iiG , C.SCOpt t Î1 ! i !:!C S 
of s t r e s s ,  can su iv i  re year after  
year and goiiornt j on a f te r  generation,  
season through season, with in that 
zone in v;iu eh t ’ncy have s ta t ion s  t.o 
which they may move bv season, e ither  
as a large group or probably as smaller 
groups, and then your other quest ion 
was the i r  re la t io n s  to other l ike  {’roups. "

Chief Daniel Sonfrere in h i s  testimony says:

"l iefore even the white people came or 
even since the white people cane, 
when people were mal;ini; the i r  l i v i n g  
trapping and hunt ing,  although the 
boundaries are not wr itten  on snaps 
and not drawn out on maps,the people 
from each community r e a l i s e s  and 
respects other peop le ' s  areas; a l 
though they are not wr it ten ,  although 
they are not drawn on the maps, they 
have respect for each o t h e r ' s  areas, 
and lie r e a l i z e s  how much the people 
from fort  Smith use i t  as well as the 
people from Fort. I’rovidcnce, but when 
i t  comes to he lp ing  each other i t  does not 
matter, they help each o the r . "

And f i n a l l y  Dr. Helm again:

"Q. Would you say that th i s  habit of h o s p i 
t a l i t y *  or hunter e th ic ,  the term you 
used, absence of a not ion of exc lus ion  
or concept of t re spa s s ,  would you say 
that th i s  means that there are no real  
def inab le  t e r r i t o r i e s  for the reg ional  
bands in the Northwest T e r r i t o r i e s ?

A. No, 1 cou ldn ' t  say that, because any
re a l l y  knowledgeable Indian could t e l l  
you by the thousands of  place names 
which places were in h i s  t e r r i t o r y ,  
in h i s  group, and which ones arc in 
the range of the ne ighbour ing group.
So, adult  informed persons would know



by t h i s  welter of knowledge of the land. 
So, "wo go bore, ut go tlui ic, we go some 
other p la c e ,” ami "that i s  (.'here the 
so* am!-so poop Je go . "  "l icit is  the i r  
cornu r y . " Ami hv that,  o( course, Lhcie 
a re t e r r i t o r i c s , recogn i e<1 I>y t he 
peon! es t hemsel v o s .

Q, ! want, to put a quote to you and I want, 
you to t o i l  mo i f  t h i s  would bo an 
accurate statement. in re la t ion  to the 
Indians of the Northwest T e r r i t o r i e s  
whom you have been deser i b .i.ng . Ivon Id 
i t  !>o accurate to say that when the 
non - J m i lans came, the lml ians were 
hero, or gnn i.::cd in soc ie ty  and 
occupying the land as the i r  fo re 
fathers  have done for  centu r ie s ?
Would you say that that i s  an ac
curate* statement? Is  that an 
accurate statement in re la t io n  to 
the Indian people of  the Northwest 
Te r r i  tori  es ?

Л, Oh, y e s . "

On the evidence before me 1 have no d i f f i c u l t y  f i n d 

ing as fact that the area embraced by the caveat has been used 

and occupied by an indigenous people, Athapascan speaking Indian 

from trine immemorial, that th i s  laml has been occupied by d i s 

t in c t  groups of these same Ind ians ,  organized in s o c ie t ie s  and 

u s ing  the land as the i r  fo re fathers  had done for centu r ie s ,  and 

that those persons who signed the caveat are ch ie f s  represent ing  

the present-day descendants of these d i s t i n c t  Indian gioups.

3. AN JNIUGHNOUS POPULATION MAVli A LkGAL 
T ITU:  TO LAND I F  TlIkY l.T.Rh IN OC
CUPATION OP THAT LAND PRIOR TO 
COLONIAL P.ivfHY INTO TUF A RUA___________

In address ing the standing Committee on Indian A f 

f a i r s  and Northern Development, on Ju ly  5, 1973, Kenneth M. Lysyk
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Deputy Attorney General of the Province of Saskatchewan ami 

a recognized student of Indian law d i scussed "Aborig i  пз 1. 1 i t  I.c" 

or ” 3 nd i an T i i l u " ,  I l l s  open inn tcnnrks contain as c lear  cut a 

d e f i n i t i o n  of lega l  Indian t i t l e  as can be found and bears r e 

peating (page 2335):

" I n  many parts of t h i s  country, the 
United' States and the Coir.monwen 1 th 
a nat ive  in te re st  in the land has 
b e e n s a i d t o e x i s t and to re m a :i. n in 
existence u n t i l  cess ion  or surrender 
or some other means of e x t in g u i s h 
ment of the nat ive in te re s t  lias been 
effected. Persumnbly i t  was th i s  
nat ive in te re st  in the land that 
th i s  Committee was interested in 
when i t  decided to look into ab
o r i g i n a l  r i g h t s ,  and t i l ls  same 
in te re s t  i s  v a r i o u s l y  descr ibed 
as ' I n d ian  T i t l e ' ,  ' A b o r i g in a l  T i t l e ' ,  
'O r i g i n a l  T i t l e ' ,  'Nat ive  T i t l e ' ,  
'R i g h t  of Occupancy ',  ’Right of 
Po s se s s ion '  and so on. These farm:: 
have been used more or le s s  i n t e r 
changeably. 1 w i l l  speak of Indian 
T i t l e  simply because that is the 
most, common form of reference in 
Canadian enactments and o f f i c i a l  
usage.

As to de f in ing  Indian T i t l e  ... . 
for  present purposes, ] might simply 
r e f c 7 - to the reasons of Mr. Ju s t ice  
Judson in the Cal d e v  dec i s ion  handed 
down on January 31 of t h i s  year. He 
sa id,  and two other members o f  the 
court concurred with him:

'A lthough I th ink i t  i s  c lear  
that Indian T i t l e  in B r i t i s h  
Columbia cannot owe .its o r i g in  
to the Proc 1 a;nn t ion of 1755, 
the fact  i s  that, when the
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"  ' s e t  t le r s  came , the Indians  were 
there, organised in s o c ie t ie s  
and occupy in "  the land as the i r  
fo re fathers  had dene for con* 
turi .es . This i s  what Indian 
T i t  1c means . . . '

That i s  not a bad working d e f in i t i o n  o f  Indian 
T i t l e .  I t  i d e n t i f i e s  the claim of  an un
organ ised  commun i ty -- whether i t  be 
ca l led  a t r ibe ,  a nat ion,  a band, or 
whatever -- which occupied a defined 
t e r r i t o r y  at the time of the coming 
o f  the l iuropenns, and which had o c 
cupied that t e r r i t o r y  in to  the i n 
d e f i n i t e  past or, i f  you l i k e  that 
terminology,  s ince time immemorial.”

1 do not th ink that the nature of th i s  app l ica t ion  

before me makes i t  necessary for лю to make a complete review 

of the case law, h i s t o r i c a l  a u t h o r i t i e s  and other d i s c u s s i o n s  

of Indian  T i t l e  or Abo r ig ina l  R ights.  These arc a l l  c a re fu l l y  

d iscussed in  the more recent dec i s ion s  deal ing with th i s  sub 

ject. The N i l i r r v u m  case (supra) conta ins  such a review. In 

p a r t i c u la r  the C a l d c r • ease (supra) c a r r i e s  a f u l l  and complete 

examination of such author ities". 1 propose only to examine here 

such of these a u t h o r i t i e s  as may have a more d i re c t  bear ing on 

the p a r t i c u l a r  circumstances of the present inqu iry .

What has been referred to by counsel in  the present 

hear ings  as the " f i r s t  land f reeze"  i s  the H o y  at P r o c l a m a t i o n  

o f  l'/GZ, Of p a r t i c u l a r  in te re st  here i s  the phrase:

"We do, with the advice of our 
P r iv y  Council  s t r i c t l y  enjoin 
and require, that nn p r ivate  

• person do presume to make any 
Purchase from t.iic sa id  Indians



•'of ;шу Lands reserved to the sa id 
Indiana, w ith in  those part s  of* our 
Colon ies where, V.'e have thought 
proper to allow Settlement; but 
that, i f  at any Time any o f  the 
sa id  Ind ians  should he inc l ined  
to dispose of tiic sa id  Lands, the 
same sh a l l  be Purchased only  for 
Ils, in our Name, at some pub l ic  
Meet inf* or Assembly of the said 
Ind ians ,  to be held for the Pur
pose by the Governor or Commander 
in Chief  o f  our Colony ... ."

-  2 8  -

Of p a r t i c u l a r  i n t e re s t  to the present area i s  that 

port ion  of the R o y a l  P r o c l a m a t i o n  s t a t in g :

"And U!c do further  declare it to he 
Our Royal W i l l  and P leasure, fo r  the 
present as a fo re sa id ,  to reserve 
under "oui '  .Sovereignty, Protect ion,  
and Dominion, for  the use of the 
sa id  Ind ian s ,  a l l  the Lands and 
T e r r i t o r i e s  not included w ith in  
the L im it s  of Our Said Three New 
Governments, or w ith in  the L imits  
of the T e r r i t o r y  granted to the 
Hudson' s  Day Company, as a lso  a l l  
the Lands and T e r r i t o r i e s  l y in g  to 
the Westward o f  the Sources of the 
R ivers  which f a l l  i n t o  the Sea from 
the West and North West as a foresa id ;

And We do hereby s t r i c t l y  fo rb id,  
on Pain of our D i sp leasu re ,  a l l  our 
lo v in g  Subjects  from making any 
Purchases or SIitt.1 oments whatever, 
or tak ing Pos se s s ion  of any of the 
Lands above reserved, without our 
espec ia l  leave and Licence for the 
Purpose f i r s t  obta ined."

Examination of the source material before me during  

t h i s  inqu i ry  leads me to be lieve that the area covered by the 

proposed caveat was known to the framers of the Proclamation



and could e a s i l y  have been those "Lands ami T e r r i t o r i e s  l y i n g  

to the Westward of  the Sources of the H ive r s "  re ferred to above. 

1 am not however unmindful of the remarks of Johnson, J. at 

pages 0()-07 of H. v. o i k y e a  ( 3 9 6 d j <16 iv.iv.K. OS wherein ho 

holds these same lands to he terra incogn ita .  T would observe 

here that Mr. Ju s t ice  Johnson did not have as f u l l  information 

before him in the S i k y e c i  case as appears to have been before 

the court in the C a l d e r  Case and as i s  new before mo.

Perhaps one of the most, important exp re ss ions  of how 

common law courts  should and have treated the subject of ab 

o r i g i n a l  r i g h t s  i s  that of Chief Ju s t ice  Marsha l l  of the United 

States  Supreme Court in J o h n s o n  v. M c I n t o s h  (1823) 8 Wheaton 

543; To quote from pages 572 to 574 in  part :

"On the d i scovery  of t h i s  immense con
t inent ,  the great nat ions  of  liuropo 
were eager to appropriate to them
se lve s  so much of i t  as they could 
re spec t i ve ly  acquire. I t s  vast 
extent offered an ample f i e l d  to 
the ambition and ente rp r i se  of a l l ;  
and the character  and r e l i g i o n  of 
i t s  inhab i tan t s  afforded an apology 
for  con s ide r ing  them as a people 
over whom the supe r io r  genius of 
P.urope might claim an ascendency.
The potentates  of the old world 
found no d i f f i c u l t y  in conv inc ing  
themselves that they made ample 
compensation to the inhab itan ts  
of  the new, by bestowing on 'them 
c i v i l i z a t i o n  and C h r i s t i a n i t y ,  in 
exchange for un l im ited independence.
But, as they were all. in pu r su i t  
of  near ly  the same object, i t  was 
necessary, in order to avoid con
f l i c t i n g  sett lements, and consequent 
war with each other, to e s t a b l i s h



' ' a p п :  1 р .1 с , wh i c h a 3.3 s hou 1 d a c3c n o w - 
•. U KJ law by which the r igh t  

of ;н ;; i s i l ion  , which they a J. I 
assert <.■ <3, shoul d be regulated as 
lie l. ween them se l vos . This  p r in c ip le  
was, that di scovery gave t i t l e  to 
the gove rumen l by whusw subjects ,  
or by whose author j.ty, i t  was made, 
aga inst  a l l  other European govern
ments, which t i t l e  might he consu- 
mated by possess ion.

"The occ lus ion  of  a l l  other Europeans, 
n e ce s sa r i l y  gave to the nat ion making 
the sole r i g  lit of acqu i r ing  the s o i l  
from the na t ive s ,  and e s t a b l i s h in g  
sett lements  upon i t .  I t  was n r i g h t  
with which no Europeans could i n t e r 
fere. i t  was a r i g h t  which a i l  
asserted for themselves, and to 
the as se r t ion  of which, by others,  
a l l  assented.

"Those r e l a t i o n s  which were to e x i s t  
between the d i scovere r  and the na t ive s ,  
were to be regulated ivy themselves.
The r i g h t s  thus acquired being ex 
c lu s i v e ,  no other power could i n t e r 
pose between them,

" In  the establ ishment of these r e l a t i o n s ,  
the r i g h t s  of the o r i g i n a l  inhab itan ts  
were, in no in stance,  e n t i r e ly  d i s 
regarded; but were n e c e s s a r i l y ,  to a 
cons iderab le  extent, impaired. They 
were admitted to Ik  the r i g h t f u l  oc
cupants of  the s o i l ,  with a lega l  as 
well, as just: cla im to re ta in  po s se s s ion  
of i t ,  and to use i t  according to 
th e i r  own d i s c r e t i o n ;  hut the i r  r i g h t s  
to complete sovere ignty ,  as independent 
nat ions ,  were n e c e s s a r i l y  d iminished, 
and the i r  power to d i spose  of the s o i l  
at the i r  own w i l l ,  to whomsoever they 
pleased, was denied by the or iginal , 
fundamental p r i n c i p l e ,  that d i s 
covery gave exc lu s ive  t i t l e  to 
those who made i t .

"While the d i f fe ren t  nat ions  of Europe 
respected the r i g h t  of  the na t ive s ,  ns
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" occupant s , they assorted the ul t i 
mate dominion to be in themselves; 
and claimed and exerc ised,  as a 
consequence of  th i s  ultimate 
dominion, a power to y rant the 
s o i l ,  while yet. in po sse ss ion  of 
the native.*;. These grants  have 
been understood by a i l ,  to convey 
a t i t l e  to the grantees, subject 
only  to the Ind ian r i g h t  of 
occupancy. "

One of the e a r l i e s t  dec i s ions  in respect to Indian 

T i t l e  i s  that of the J u d i c i a l  Committee of the P r ivy  Counci l  

in  St. C a t h e r i n e s  M i l l i n g  v. Q u e e n  (1S8S) Id A.C. 46 where at 

pages 54 - 55 Lord Watson stated:

"The t e r r i t o r y  in d ispute lias been 
:i.n Indian occupation from the date 
o f  the proclamation u n t i l  1873.
Dur ing that in te rva l  o f  time Indian 
a f f a i  r s h a vc bee n a d m i n i. s t c r c d 
su c ce s s i v e ly  by the Crown, by the 
P ro v in c ia l  Governments, and (s ince  
the pa s s in g  of  the B r i t i s h  Worth 
America Act,  1867), by the Govern
ment of the Dominion. The Po l ic y  
of  these adm in i s t ra t ion s  lias been 
a l l  along the same in th i s  respect , 
that the Indian inhab itants  have 
been precluded from enter ing  into 
any t ransact ion  with a subject for  
the sa le  or t rans fe r  o f  the i r  i n 
terest  in the land, and have only 
been permitted to surrender the i r  
r i g h t s  to the Crown by a formal 
contract, duly r a t i f i e d  in a meeting 
of  the i r  c h ie f s  or head men convened 
for  the purpose. Whilst there have 
been changes j.n the adm in is t ra t ive  
author i ty ,  there has been no change 
s ince the year 1765 in the character 
of the in te re s t  which i t s  Indian - 
inhab itan t s  had in the lands sur- 

• rendered by the treaty. Their
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"possession, sucii as i t  was, can on ly  
be ascr ibed to the genera l p ro v is io ns  
made by the ro ya l p roc lamation in  
favour of a l l  Ind ian  t r ib e s  then 
l i v i n g  under the sove re ign ty  and 
p ro tec t io n  o f the B r i t i s h  Crown.
I t  was suggested in the course of  
the argument fo r  the Dominion, th a t  
inasmuch as the p roc lamation re c i te s  
tha t  the t e r r i t o r i e s  thereby reserved  
fo r the Ind ians had never 'been ceded 
to o r purchased by' the Crown, the 
e n t i r e  p roperty  of the land remained 
w3.th them. That, in fe rence is, howcver,
at va r iance w ith  the terms of the 
in s trum en t, which show tha t  the 
tenure of the Ind ians was a personal 
and u su fruc tu a ry  r i g h t ,  dependent 
upon the good w i l l  of the Sovere ign.
The lands reserved are exp ress ly  
sta ted to be ’pa rts  o f Our dominions 
and t e r r i t o r i e s  ; 1 and i t  is  dec lared  
to be the w i l l  and p leasure  of the 
sovereign th a t ,  ’ fo r the p r e s e n t , ’ 
they s h a l l  be reserved fo r  the use 
of t i lc  Ind ians, as t h e i r  hun t ing  
grounds, under h is  p ro te c t io n  and 
dominion. There was a g rea t deal 
of learned d iscussion at the Bar 
w ith  respect to the p rec ise  q u a l i t y  
of the Ind ian  r i g h t ,  but t h e i r  lo rd-  
ships do not considci1 i t  necessary 
to express any op in ion  upon the p o in t .  
I t  appears to them to be s u f f i c ie n t  
fo r t lic purposes of t h i s  case tha t  
there lias been a l l  a long vested in  
the Crown a s u b s ta n t ia l  and pa ra
mount e s ta te ,  u n d e r ly in g  the Ind ian  
t i t l e ,  which became a plenum dominium 
whenever th a t  t i t l e  was surrendered  
or. o the rw ise  e x t in g u is h e d ."

In the C a l d e r  c a c e  i t  would appear th a t  both Mr. 

Jus t ice  Judson and Mr. Ju s t ic e  Ma il in  w r i t i n g  the two opposing 

judgments agree th a t  even w ithou t  the R o y a l  P r o c l a m a t i o n  the re
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can be such a le g a l concept as Ind ian T i t l e  or A b o r ig in a l R igh ts  

in  Canadian law.

Jus t ic e  Judson's remaries have already been se t fo r th  

in  the quo ta t ion  from Kenneth M. Lysyk. V/hile Ju s t ic e  Judson 

went on in  h is  judgment, to f ind  tha t genera l land l e g i s la t i o n  

in  the co lony co ns t i tu ted  a te rm ina t io n  o f the Ind ian  t i t l e ,  h is  

remarks can s t i l l  be taken as a u t h o r i t a t i v e  on the question of 

t  i t i c .

One re fe rence on ly  is  necessary from the judgment of 

Jus t ic e  M a l l ,  a lthough I would observe tha t  the f u l l  judgment 

is  a most comprehensive rev iew  and cons ide ra t ion  of the 

a u th o r i t ie s .  At page 49 he s ta te s :  ( r e f e r r in g  to possession 

as p roo f o f ownership) :

"P r i m a  f a c i e j, th e re fo re ,  the Nishgas 
arc the owners o f the lands tha t  
have been in  t h e i r  possession from 
time immemorial and the re fo re  the 
burden of e s ta b l is h in g  tha t  t h e i r  
r ig h t  has been ex t ingu ished  res ts  
squa re ly  or. the respondent."

Among the many o the r reported  dec is ions read under 

t h is  heading are: /?. v. S i k y e a л (1904 ) 40 W. IV. R. 65, 49 IV.1V.R.

300 (S.C.J; W o r c e s t e r  v. G e o r g i a  (1832) 6 Peters SI 2; Q u e e n  v. 

Symo.nds (1847) N.Z. P.C.C. 387 ; In re. S o u t h e r n  R h o d e s i a  1919 

Л.С. 211; A m o  d u  T i j a n i  v. S e c r e t a r y , S o u t h e r n  N i g e r i a  1921 2 Л.С. 

399 ; U.S. v. S a n t a  Fe P a c i f i c  (1941) 314 U.S. 339; L i p  a n  A p a c h e  

v. U n i t e d  S t a t e s  Ct. Cl. 487; U.S. v. K l a m a t h  I n d i a n a  (1957)
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304 U. S. 119; S h o s h o n e  I n d i a n a  v. U. S. (1944) 324 II. S. 355;

U.S. v. A l c o a  B a n d  oj' T i l l a m o o k s  (1946) 529 U.S. 40; U.S. v. 

A l c o a  B a n d  o f  T i l l a m o o k c  (No. 2) (1.950) 341 U..S. 48; T o c - H i t - T o n  

I n d i a n a  v. U. S. (.1954 ) 348 U. S. 272; T l i n g i t  a n d  H a i d a  I n d i a n a  

o f  A l a s k a  i>, U.S. (1959) 147 Ct. C ls .  315.

From these a u t h o r i t i e s  I  conclude th a t  the re  a re  c e r 

t a in  w e l l  es tab l ished  c h a ra c te r is t ic s  o f Ind ian le g a l  t i t l e  i f  

the Ind ians o r abo r ig ines  were in occupation of the land p r io r  

to c o lo n ia l  e n t ry .  These a re :

(1) Possessory r i g h t  -- r ig h t  to 
use and e x p lo i t  the land.

(2) I t  is  a communal r i g h t .

(3) There is  a Crown in t e r e s t  
un d e r ly in g  t h is  t i t l e  -- i t  
being an es ta te  held of the  
Crown.

(4) I t  is  in a l ie n a b le  -- i t  cannot 
be t ra n s fe r re d  but can on ly  be 
te rm ina ted  by re ve rs io n  to the 
Crown.

I am s a t is f ie d  on my view of the fac ts  th a t  the i n 

digenous people who have been occupying the area covered by 

the proposed caveat come f u l l y  w i th in  these c r i t e r i a  and tha t  

in  the terms o f the language of J u s t ic e  H a l l  in  the C a l d e r  C a s e  

may the re fo re  be "p r i m a  f a c i e  the owners of the la n d s . "

4. TUB LAND RIGHTS OF ТНП CAVEATORS 
HAVE BEEN CONFIRMED OR RECOGNIZED 
BY THE ROYAL PROCLAMATION OF 1763,
TNI* IMPERIAL ORDER IN COUNCIL OF 
1870 TRANSFERRING THE NORTHWESTERN 
TERRITORY TO CANADA, THE EARLY 
DOMINION LANDS ACT AND BY THE 
GOVERNMENT ACTIONS RELATING TO 
TREATY 8 AND TREATY 11.
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Once i t  is  e s tab l is hed  as concluded under heading 3 

above th a t  the Ind ians may be owners o f t h e i r  lands i t  is  p e r

haps unnecessary to examine as to whether t h is  p r i m a  f a c i e  

ownership has enjoyed acceptance from the va r ious  le v e ls  of 

Government down through the yea rs . Nonetheless such an exam

in a t io n  may be reassu r ing  e s p e c ia l ly  when the question  of 

whether such ownership has been e x t ingu ished  or not has to be 

looked in to  as w e l l .

I t  has been suggested th a t  the H o y a l  P r o c l a m a t i o n  

of 1763 provides some con f irm a t ion  of these r ig h ts .  I  do not 

propose adding to my remarks a lready  set fo r th  in respect to  

the P r o c l a m a t i o n  under heading 3 o the r than to p o in t  out th a t  

in  any event t h is  famous document would at the le a s t ,  according  

to J u s t ic e  H a l l ,  ( C o l d e r  C a s e  p. 67) be d e c la ra to ry  of Imperia l. 

P o l ic y .  Th is  p o l ic y  as fa r  back as 1763 was not one to deny 

Ind ians t i t l e  but ra th e r  recognized i t s  ex is tence and la id  down 

the procedures f o r  ex t ingu ishm ent which appear to have been 

adopted and fo llowed down through the years by the Canadian 

Government a t  le a s t  up to the s ign ing  o f T re a t ie s  No. 8 and 11.

In 1821 there  is  a re fe rence to " In d ia n  T e r r i t o r i e s "  

in  an enactment r e la t i n g  to the re g u la t in g  of the Pur Trade and 

e s ta b l is h in g  a C r im ina l and C i v i l  j u r i s d i c t i o n :  1 6 2  G e o .  I u 

c. 66. I t  i s  In t e r e s t in g  to note th a t  the s ta tu te  inc ludes  

the caveat area as " In d ian  T e r r i t o r i e s "  and prov ides fo r  the 

law ap p l ic ab le  to be the law of England.
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Fo llow ing  Confederat ion and the passing o f  the B r i t i s h  

U o r t h  A m e r i c a  A c t /  1 8 G 7  arrangements fo r  the t r a n s fe r  of R upe rt 's  

Land and the North-Western T e r r i t o r i e s  of Canada, a lread y  con

templated by Section 146 of th a t  Act, became f in a l i z e d .

In an address to the Queen by the Senate and Mouse of 

Commons of Canada made in  December 1867, p ray ing  fo r  the tra ils-  

fo r  o f these two land areas i t  was sta ted  tha t upon t rnns fe rance  

of the t e r r i t o r i e s  the "c la ims of the Ind ian  t r ib e s  to compen

sa t ion  fo r  lands requ ired  fo r  purposes of se tt lem en t w i l l  be 

considered and s e t t le d  in  confo rm ity  w ith  the equ itab le  p r i n 

c ip le s  which have un ifo rm ly  governed the B r i t i s h  Crown in  i t s  

dea ling  w ith  the A b o r ig in e s ."  (Schedule A, Order in  Council 

of 1870).

E s s e n t ia l l y  the same assurance is  made in  1870. Sec 

Schedule B to the Order in  Council of 1870. The burden o f how 

such c la ims fo r  compensation arc to be met is  assumed by the 

Canadian Government under Section 8 of the ac tua l agreement 

between Canada and the Hudson's Bay Company.

The l a t t e r  p a r t  o f Section 146 of the B r i t i s h  N o r t h  

A m e r i c a  A c t > 1867 contains the language:

"and the p ro v is ions  of any Order in 
Council in  tha t  beha lf  s h a l l  have 
e f fe c t  as i f  they were enacted by 
the Parl iament of the United Kingdom 
of Croat B r i t a in  and I r e la n d . "

I t  would seem to me from the above th a t  the assurances 

made by the Canadian Government to pay compensation and the
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recogn it ion  o f Ind ian  claims in  respect the re to  did by v i r t u e  

of Section 146 above, become p a r t  o f the Canadian C o n s t i tu t io n  

and could not be removed o r a l te re d  except by Im pe r ia l S ta tu te ,  

To the e x te n t ,  th e re fo re ,  tha t  the above assurances rep resen t a 

recogn it ion  of Ind ian  t i t l e  or a b o r ig in a l  r ig h ts  i t  may be tha t  

the Indians l i v i n g  w i th in  tha t  p a r t  o f Canada covered by the 

proposed caveat may have a c o n s t i t u t io n a l  guarantee th a t  no 

o the r Canadian Ind ians nave.

While  the memory of p a r l iam en ta r ia n s  s t i l l  re ta in ed  

the above matters f r e s h ly  in t h e i r  minds, presumably, the 

l e g is la t io n  more c lo s e ly  fo l lo w in g  Confedera t ion and the 

execu tive  acts as w e l l  appear to show a g re a te r  app rec ia t ion  

of Ind ian  r ig h ts  and t i t l e  than perhaps lias been the case in  

more recent t imes.

I t  i s  not necessary to examine th is  aspect in  depth 

but in  passing i t  i s  to be noted, fo r  example, tha t  the D o m i n i o n  

L a n d u  /let, 1872 , conta ins  a p ro te c t io n  to the e f fe c t :

"42. None o f  the p ro v is io n s  of t h is  
Act respec t ing  tlie se tt lem en t o f  
a g r ic u l t u r a l  lands, or the lease 
of t im ber lands, or the purchase 
and sa le o f m ine ra l lands, s h a l l  
he he ld  to apply to t e r r i t o r y  the 
Ind ian  t i t l e  which s h a l l  not at 
the time have been e x t in g u is h e d .”

An Order in  Council o f January 26, 1891 (never acted 

upon appa ren t ly  accord ing to Fa the r Fumolcau's evidence) con

ta ined the fo l lo w in g  paragraph:
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"On a Report dated 7th o f January 1891, 
from the Superin tendent General of 
Ind ian  A f f a i r s  s ta t in g  th a t  the d i s 
covery in  the D i s t r i c t  o f Athnbaska 
and in  the Mackenzie R iv e r  Country 
th a t  immense q u a n t i t ie s  of p e t ro 
leum e x is ts  w i t h in  c e r ta in  areas 
of those regions as w e l l as the 
b e l i e f  th a t  o i l ie r  m ine ra ls  and 
substances o f economic va lue , such 
as su lphu r on the South Coast o f  
Great Slave Lake and Salt, on tiic 
Mackenzie and Slave R iva l's , are 
to be found th e re in ,  the deve lop
ment of which may add m a te r ia l l y  
to the pub lic  weal, and the f u r th e r  
cons ide ra t ion  tha t  seve ra l Railway  
p ro je c ts  in connection w ith  t h is  
po r t io n  o f the Dominion may be 
given e f fe c t  to at. no such remote 
date as might be supposed, appear 
to render i t  adv isab le  th a t  a 
t r e a t y  o r t r e a t ie s  should be made 
w ith  the Ind ians who c la im  those 
reg ions ns t h e i r  hun t ing  grounds, 
w ith  a view to the ex t ingu ishm ent  
of the Ind ian  t i t l e  in  such po rt ions  
of the same as i t  may be considered 
in  the in t e r e s t  of the p ub l ic  to  
open up fo r  s e t t le m e n t . "

A second Order in Council enacted June 27, 1898 con

ta in s  p re t t y  much the same language in  respect to " a b o r ig in a l  

t i t l e "  and ns to how the in h ab ita n ts  "shou ld be t re a te d  w ith  

fo r  the re l inqu ishm en t o f t h e i r  c la im  to t e r r i t o r i a l  ownersh ip ."

The above language is  repeated in  the Order in Council 

of December 6, 189S, which deals w ith  the extens ion  o f  T rea ty  8 

in to  B r i t i s h  Columbia. F in a l l y  on March 3, 1921, the Order in  

Council which au tho r ized  the n eg o t ia t io n  of T re a ty  11 contains  

the paragraph:
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"The e a r ly  development o f  t h is  
t e r r i t o r y  is  a n t ic ip a te d  and 
i t  is  adv isab le  to fo l low  the 
usual p o l ic y  and ob ta in  from 
the Ind ians cession o f t h e i r  
a b o r ig in a l  t i t l e  and thereby  
b r ing  them in to  c lo se r r e 
la t io n  w ith  the Government 
and e s ta b l is h  secu re ly  t h e i r  
le g a l p o s i t io n . "

Unless, th e re fo re ,  the n e g o t ia t io n  of T re a ty  No. 8 

and T rea ty  No. 11 l e g a l l y  te rm ina ted  or ex t ingu ished  the 

Ind ian  land r ig h ts  or a b o r ig in a l  r ig h t s ,  i t  would appear th a t  

the re  was a c le a r  c o n s t i t u t io n a l  o b l ig a t io n  to p ro te c t  the 

l e g a l  r ig h ts  of the indigenous people in the area covered by 

the proposed caveatj and a c le a r  re cogn it io n  of such r ig h ts .

5. TREATY 8 AND TREATY 11 C0U1.D NOT 
LEGALLY TERMINATE INDIAN LAND 
RIGHTS. THE INDIAN PEOPLE DID 
NOT UNDERSTAND OR AGREE TO THE 
TERMS APPEARING IN THE WRITTEN 
VERSION OP THE TREATIES, ONLY 
THE MUTUALLY UNDERSTOOD PROMISES 
RELATING TO WILD LIRE, ANNUITIES,
RELIEE AND PR1 KNIJSIIl P DECAMP.
LEGALLY EPFECT1 YE COMMITTMENTS.

T rea ty  No. 8 conta ins  seve ra l r e c i t a l s  of p a r t i c u la r  

s ig n i f ic a n c e  to the issues under the present heading;

" ANU WHEREAS, the sa id Ind ians have 
been n o t i f ie d  and informed by Her 
M a je s ty 's  sa id Commission tha t  i t  is  
Her des ire  to open fo r  se tt lem en t,  
im m ig ra t ion , t rade , t r a v e l ,  m in ing, 
lumbering, r^ul such o the r purposes 
as to Her Ma jes ty  may seem meet, a 
t r a c t  of coun try  bounded and des
c ribed  as h e r e in a f t e r  mentioned, 
and to ob ta in  the consent the re to
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"o f  Her Ind ian  sub jec ts  in h ab it  in?; the 
said t r a c t ,  and to make a t r e a t y ,  and 
arrange w ith  them so th a t  the re  may be 
peace and good w i l l  between them and 
Her M a je s ty 's  o the r sub jec ts , and tha t  
Her Ind ian  people may know and be 
assured o f what allowances they arc 
to count upon and rece ive  from Her 
M a jes ty 's  bounty and benevolence;

.AND WHEREAS, the sa id Commissioners 
have proceeded to nego t ia te  a t r e a t y  
w ith  the Croc, heaver, Chipewyan and 
o the r Ind ians , in h a b i t in g  the d i s t r i c t  
h e re in a f t e r  defined and described, 
and the same has been agreed upon and 
concluded by the re spec t ive  bands at. 
the dates mentioned hereunder, the said 
Ind ians DO HEREBY CEDE, RELEASE,
SURRENDER AND Y HIED UP to the Govern
ment o f the Dominion of Canada, fo r  
Her Ma jesty  the Queen and Her successors 
fo r  eve r, a l l  t h e i r  r ig h t s ,  t i t l e s  and 
p r i v i le g e s  whatsoever, to the lands 
inc luded w i t h in  the fo l lo w in g  l im i t s ,  
th a t  is  to say:-

AND AESO the sa id Ind ian  r i g h t s ,  t i t l e s  
and p r i v i le g e s  whatsoever to a l l  o the r  
lands wherever s i tu a te d  in  the N o r th 
west T e r r i t o r i e s ,  B r i t i s h  Columbia, or 
in  any o the r p o r t io n  o f the Dominion of 
Canada.

TO HAVE AND TO MOLD the same to Her 
Majesty  the Queen and Her successors 
fo r  ever.

And Her Ma jes ty  the Queen HEREBY 
AGREES w ith  the sa id Ind ians th a t  they 
s h a l l  have r ig h t  to pursue t h e i r  usual 
vocations of hun t ing , t rapp ing  and 
f i s h in g  throughout, the t r a c t  surrendered  
as he re to fo re  descr ibed, sub jec t to 
such re g u la t io n s  as may from time to 
time be made by the Government o f the 
coun try , ac t ing  under the a u th o r i t y  of 
Her M a jes ty , and saving and excepting



41

"such t ra c ts  as may be requ ired  or taken 
up from time to time fo r  s e tt lem en t,  
mining, lumbering, t rad ing  o r o the r  
purposes.

And Her Ma jes ty  tlie Queen hereby agrees 
and undertakes to la y  aside reserves fo r  
such bands ns des ire  rese rves , the same 
not to exceed in a l l  one square m ile  fo r  
each fam ily  of f i v e  fo r  such number of 
fa m i l ie s  as may e le c t  to res ide  on r e 
serves, o r in  tha t  p ropo r t io n  fo r  
la rg e r  or sm a l le r  f a m i l ie s ;  and fo r  
such fa m i l ie s  or in d iv id u a l  Ind ians  
as may p re fe r  to l i v e  apa rt from band 
rese rves ; Her Majesty undertakes to 
prov ide land in  s e v e ra l t y  to  the ex ten t  
of 160 acres to each Ind ian , the land  
to be conveyed w ith  a p rov iso  as to non- 
a l ic n a t io n  w ithou t  the consent of the 
Governor General in  Council of Canada, 
the se lec t io n  of such reserves , and 
lands in  c v c r a l t y ,  to be made in the 
manner fo l lo w in g ,  namely, the Super
in tenden t General o f  Ind ian  A f f a i r s  
s h a l l  depute and send a s u i ta b le  person 
to  determine and set apa rt  such reserves  
and lands, a f t e r  consu lt ing  w ith  the 
Ind ians concerned as to the lo c a l i t y  
which may be found s u i ta b le  and open 
fo r  s e lec t io n .

Provided, however, th a t  Her Ma jes ty  
reserves the r i g h t  to deal w ith  any 
s e t t l e r s  w i t h in  the bounds of any lands 
reserved fo r  any band as She may see 
f i t ;  and a lso  th a t  the a fo resa id  reserves  
of land, or any in t e r e s t  t h e re in ,  may 
be sold or o the rw ise  disposed of by 
Her M a jes ty 's  Government fo r  the use 
and b en e f i t  of the sa id Indians e n t i t l e d  
th e re to ,  w ith  t h e i r  consent f i r s t  had 
and ob ta in ed ."

And the undersigned C ree , Beaver, 
Chipewynn and o the r Ind ian  Chiefs and 
Headsmen, on t h e i r  own beha lf  and on 
beha lf  o f a l l  the Ind ians whom they
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" rep re sen t ,  1)0 III.!RHBY SOLEMNLY PROMISE 
and engage to s t r i c t l y  observe th is  
T re a ty ,  and a lso  to conduct and behave 
themselves as pood and lo y a l  sub jects  
of Her Ma jes ty  the Queen.

THEY PROMISE AND ENCAGE tha t  they 
w i l l ,  in  a l l  respects , obey and abide 
by the law; th a t  they w i l l  ma in ta in  
peace between each o the r ,  and between 
themselves and o the r t r ib e s  of Ind ians ,  
and between themselves and o thers  of 
Her M a je s ty 's  sub jec ts , whether Ind ians ,  
ha lf-breeds or wh ites , t h is  year i n 
h a b i t in g  and h e re a f te r  to in h a b it  any 
p a r t  of the said ceded t e r r i t o r y ;  and 
th a t  they w i l l  not molest, the person 
or p rope r ty  of any in h a b ita n t  of such 
ceded t r a c t ,  or of any o the r d i s t r i c t  
o r coun try , or in t e r f e r e  w ith  or t ro ub le  
any person passing or t r a v e l l i n g  through 
the sa id t r a c t  or any p a r t  th e reo f ,  and 
th a t  they w i l l  a s s is t  the o f f ic e rs  of 
Her Ma jes ty  in  b r in g ing  to ju s t ic e  and 
punishment any Ind ian  offend ing aga ins t  
the s t ip u la t io n s  of t h is  T rea ty  or i n 
f r in g in g  the law in  force in  the country  
so ceded."

I t  is  not necessary to repeat the eq u iv a le n t  p a ra

graphs contained in  T rea ty  Ho. 11. I t  is  to be observed tha t  

t h is  T re a ty ,  which covered a l l  th a t  p a r t  o f the caveat area 

not covered by T re a ty  No. 8, by f a r  the la rg e r  p a r t ,  contained  

language almost id e n t ic a l  in  wording.

T rea ty  No. 8 was nego tia ted  by a Commission made up 

of th ree , T rea ty  No. 11 by a Commission o f one.

In  the l i g h t  o f the evidence which was adduced dur ing  

the present hearing  i t  is  perhaps of in t e r e s t  to quote H. A.
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Conroy, the T rea ty  No. 11 Commissioner, where in  h is  repo r t  

to h is  Deputy Superin tendent Genera l, Department of Ind ian  . 

A f f a i r s ,  he s ta te s :

"They were ve ry  apt in  asking ques t ions,  
and here, as in  a l l  the o the r posts 
where the t r e a t y  was signed, the 
questions asked and the d i f f i c u l t i e s  
encountered were much the same. The 

. Ind ians  seemed a f r a id ,  fo r  one th ing ,  
th a t  t h e i r  l i b e r t y  to hunt, t rap  and 
f i s h  would be taken away or c u r t a i le d ,  
but were assured by me th a t  t h is  would 
not be the case."

While the im portan t phrase in  respect to su rrender  

of the land is  in  each case camouflaged to some ex ten t  by 

being inc luded in  one o f  the preambles, none the less  the c le a r  

in te n t io n  would seem to be to ob ta in  from the Ind ians " a l l  

t h e i r  r ig h t s ,  t i t l e s  and p r i v i le g e s  whatsoever, to the lands . . .  

Tlie a c tua l words are: " the  sa id  Ind ians DO HEREBY CEDE, RE

LEASE, SURRENDER AND YIELD UP". Read in  con junc t ion  w ith  " a l l  

t h e i r  r ig h t s ,  t i t l e s  and p r i v i l e g e s "  i t  is  about as complete and 

a ll-embrac ing language as can be imagined. I f  one was to stop 

the re  o f course the Ind ians were l e f t  no th ing .

I t  seems to me th a t  the re  are two poss ib le  q u a l i 

f ic a t io n s  :

(1) That r e a l l y  a l l  the Government 
did was confirm  i t s  paramount 
t i t l e  and by assuring  the Ind ians  
th a t  " t h e i r  l i b e r t y  to hun t, t ra p  
and f i s h "  was not to be taken away
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or c u r t a i le d  was in  e f fe c t  a 
form o f dec la ra t io n  by the 
Government of con t inu ing  ab
o r ig in a l  r ig h ts  in  the Ind ians.

In the present proceedings, I dc not have to go so 

f a r  as to decide whether t h is  is the ease or not. In my ro le  

as " i n q u i r e r "  under the L a n d  T i t l e s  A c t ,  as 1 see i t ,  I merely 

have to a sce r ta in  i f  the re  is  some chance of success by the 

Caveators in  t h is  respect.

1 am s a t i s f i e d  here that the caveators have an a rgu

able case under t h is  heading and and have at le a s t  the poss ib i  

l i t y  of persuading the Federa l Court or whichever o the r Court 

may be ca l led  upon to r u le ,  tha t the two t r e a t ie s  are not 

e f fe c t iv e  ins trum ents  to term inate t h e i r  a b o r ig in a l  r ig h ts  

fo r  the above reason. In  o the r words the Federa l Government 

sought these t r e a t ie s  to reassure t h e i r  dominant t i t l e  on ly .

(2) Tha t, u n l ik e  perhaps the p rev ious  
t r e a t i e s ,  the manner o f n e g o t ia t io n ,  
the "u l  t  i. inn turn" e f fe c t  o f the d i s 
cussions between the p a r t ie s  in  
the Northwest T e r r i t o r ie s  was 
such as to make i t  poss ib le  fo r  
the caveators to succeed in  
persuading a court e xe rc is in g  
the f i n a l  say on these matters  
th a t  the re  was e i t h e r  a f a i l u r e  
in  the meeting of the minds or 
th a t  the t re a t ie s  were mere "peace" 
t r e a t ie s  and did not e f f e c t i v e l y  
te rm ina te  Indian t i t l e  -- c e r t a in l y  
to the ex ten t i t  covered what is  
no rm a lly  re fe r red  to as surface  
r ig h ts  -- the use of the land fo r  
hun t ing , trapp ing and f is h in g .



45

Under this sub-heading it is necessary to examine 
the evidence in somewhat closer detail than has been done 
heretofore in this judgment.

Throughout the hearings before me there was a common 
thread in the testimony -- that the Indians were repeatedly 
assured they were not to be deprived of their hunting, fishing 
and trapping rights. To m e , hearing the witnesses at first 
hand as I did, many of whom were there at the signing, some 
of them having been directly involved in the treaty making, 
it is almost unbelievable that the Government party could have 
ever returned from their efforts with any impression but that 
they had given an assurance in perpetuity to the Indians in 
the territories that their traditional use of the lands was 
not affected.

Ted Trindle, present at the signing of Treaty No. 11 
at Fort Simpson said: "Well, they talked about land and the 
Indians were scared that by taking Treaty they would lose all 
of their rights but the Indians were told not, but if they were 
taking treaty they would get protection. They were told it was 
not to get the land but they would still be free to hunt and 
roam as usual, no interference."

At Fort Wriglcy, Phillip Moses remembers that the 
Commissioner "said nothing would be changed, everything would 
be the same as way back, and everything would be the same in
the future ..."



46

Pretty much the same assurance came at Fort Resolution. 
When Chief Snuff appeared to be holding out, according to 
Johnny Jean-Marie Beaulieu, who was there, ho was told by the 
Treaty Party: "we will pay out the Treaty to you here and it 
has no binding on your land or country at all. It has nothing 
to do with this land."

Almost each Indian witness affirmed how the Indian 
representatives only signed after being re-assured that as 
one expressed it "If you don't change anything, we will take 
treaty."

As if the above was not enough, further examination 
of the evidence, including the material from the archives put 
in through Father Fumolcau, certainly leaves an impression of 
haste, almost an "ultimatum" as Bishop Breynat later reported.
The uneasy feeling that the negotiations were not all as above 
board as one would have hoped for is enhanced by statements 
like that of Pierre Michel who reported that at Fort Providence 
the Commissioner said:

" ... if didn't take money, there going to be some sort of trouble for the 
Indian people."

The comments of Mr. Harris in his report in 1925 for 
the Simpson Agency lends some credence to the anxiety, lie 
reports:
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"I believe it to bo my duty to inform you that I know that certain promises 
were made these Indians at the first Treaty which in my opinion never should have been made. The Indians at Fort Simpson did not wish to a c cept tile Treaty at first, and Г think the wisest, course would have 
been to lot them alone till they asked for it themselves, though I do not in any way wish to criticise 
the action of my superiors in the 

. D e p a r t m e n t .”
Confirmation of haste and perhaps irregularities is 

easy to find from the suggestion put forth during the hearing 
that at Fort Simpson when the Indians led by Old Norwegian 
(their recognized spokesman) refused to sign and left, the 
Trea ty Party then ap pointed Antoine as Chief and Treaty was 
signed. Again there is the testimony of Chief Ycndo, who is 
shown as having signed for Fort Wrigley, but who has no memory 
of havi ng signed and swears he cannot read or write.

The im pr acticability of expecting the indigenous 
peoples with w h o m  the treaties were concerned here to be able 
to sustain themselves on the area of land each was to receive 
wh en reserves came to be allocated and set aside offers one 
more reason to suspect the bona f i d e s  of the negotiations. 
Perhaps the extreme south-western area might permit a bare 
subsistence living to be grubbed from the soil, but most of 
the area embraced by the treaties is as already described -- 
rock, lake and tundra -- with hunting, trapping and fishing 
of fering the only viable method of maintaining life.
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In examining agreements such as treaties where as 
in the present case one side, the Indians, were in such an 
inferior bargaining position, it is perhaps well to remember 
the cautionary words of Mr. Justice Matthews in Choctaw Uation 

v. Uni t ed  Staten (1886) 119 U.S. 334 where at page 315 he said
" The recognized relation between the parties to this controversy, therefore, is that between a superior and an inferior, whereby the latter is placed under the care and control 
of the former, and which, while it authorizes the adoption on the part of the United States of such policy as their own public interests may dictate, recognizes, on the other hand, such an interpretation of 
their acts and promises as justice and reason demand in all eases where power is ex erted by the strong over 
those to wh om they owe care and p r o tection. The parties are not on an equal footing, and that inequality is to be made good by the superior justice which looks only to the s u b stance of the right, without regard to technical rules framed under a system of municipal jurisprudence, formulating the rights and o b l i 
gations of  private persons, equally subject to the same laws."

Justice Hall at page 73 of the report in the Calder  

Case in discussing onus states:
" It would, accordingly, appear to be beyond question that the onus of proving that the Sovereign intended to extinguish the Indian title lies on the respondent and that intention must be "clear and plain". There is no such proof in the case at bar; no legislation to that effect."
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With the above principle in mind I conclude under 
this heading that there is enough doubt as to whether the 
full aboriginal title had been extinguished, certainly in the 
minds of the Indians, to justify the caveators attempting to 
protect the Indian position until a final adjudication can be 
o b t a i n e d .

6. ТИК 'CAVEATORS HAVE Л LEGAL TITLE AND INTEREST IN THE LANDS DESCRIBED 
IN THE CAVEAT, WHICH TITLE AND INTEREST CAN BH PROTECTED BY THE FILING OF THE CAVEAT IN THE LAND TITLES RE GISTRY OF THE NORTHWEST TERRITORIES. _ _ _ _ _ _ _ _ _

This heading of argument was mentioned in my June 14 
Judgment (supra) but reserved until now. There are two heads 
of argument here:

(a) Are aboriginal rights an interest I F  land that can be pro tec ted bv~~ 
caveat?

(b) Can the Land T i t l e s  Act have a p p l i cation to lands for which no certificate of title has been issued or where no applicationto register under the Act has been madcT?
Provision for lodging or registration of a caveat 

is made in Section 132 of the Land T i t l e s  Act :

"Any person claiming to be interested in any land under any will, s e t t l e ment or trust deed, or under any instrument of transfer or t r a n s mission, or under any unregistered 
instrument, or under an execution, where the execution creditor seeks to affect land in which the ex-
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"ecution debtor is interested b e n e ficially but the title to ivhich*is registered in the name of some other 
person, or otherwise, may lodge a caveat with the registrar to the effect that no registration of any 
transfer or other instrument a f f e c t ing the said land shall be made, and that no certificate of title therefor shall be granted, until such caveat has been withdrawn or has lapsed as hereinafter provided, unless such instrument or ce rt i f i 
cate of title is expressed to be subject to the claim of the caveator as stated in sucli caveat."

It seems clear to me that aboriginal rights are an 
interest in land: cf. S t . C a t h e r i n e s  M t l l i n g  and C a l d e r  cases 
referred to above. The phrase "or otherwise" is certainly 
broad enough to include such an interest as aboriginal rights 
or Indian title. Soc R e *  M a c C u l l o u g h  a n d  G r a h a m  (1912) 2 
W.W.R. 311.

It was submitted on beha lf of the Crown under this 
heading, ( b ) , that the L a n d  T i t l e s  A c t  cannot have any a p p l i 
cation to lands for which neither a Certificate of Title has 
issued nor an application to have his title registered has 
been m a d e . S. 54(1).

The argument was presented on the basis that four 
typos of title, only, form the basis for title in the N o r t h 
west Territories vis a vis the L a n d  T i t l e s  A c t .

(a) Crown grants prior to 1887 for which no application to register 
has yet been made;
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(b) Land to which Crown grants have been issued and where application has been made under Section S4(l) 
and a certificate of title has already issued;

(c) Ungranted Crown lands for which no certificate of title has issued;
(d) Transfer or Notification in 

respect of Territorial lands.
Before examining the question in its broader sense 

Ï should mention that the evidence before me in respect to the 
Territorial Lands under type (d) above convinces me that a 
caveat can be clearly registered against these lands. See 
Sections 3 and 5 of the T e r r i t o r i a l  Lands Act , R.S.C. 1970, 
c. T-6 where a no ti fication has the same effect as a grant of 
land made by letters patent under the Great Seal.

The practice followed in the Land Titles Office located 
at Yellowknife from the testimony that came out before me belies 
the position here taken by the Crown lawyers in the initial h e a r 
ings. As 1 have already mentioned, however, while such practice 
may be persuasive it is not conclusive.

Counsel for the Crown under this heading proceeded to 
examine the 1886, the 1894 and the present Land T i t l e s  Act s .

His submission briefly is that, referring to the 1886 statute 
first, Section 44 provides for ir.suing a certificate of title 
upon receipt of a grant, Section 45 permits the holder of any 
letters patent already issued to make application to have his
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title registered, Section 100 lays down the procedure to follow 
in filing a caveat and that Section 38 provides for a register 
(made up of duplicates of all certificates of titles issued).
With particular reference to Section 100(3) w h er ein the r e g i s 
trar is required to enter a memorandum of the details of the 
caveat in the register, it is argued that reading these sections 
together it can lead only to one conclusion, namely that there 
must be a certificate of title before a caveat can be filed.

Again turning to the 1894 statute reference is made 
to Section 33(1) which provides for a Mday-book) to be kept by 
the registrar in which "shall be entered by a short description 
every instrument relating to lands for which a certificate of 
title has issued or been applied for which is given in for r e g i s 
tration Section 34 provides for the 'register' as in
Section 44 of the 18.86 statute, and to Section 99, which like 
Section 100 of the 1886 statute refers to caveats. This section 
has one addition, namely: "but in the case of a caveat before 
registration of a title under this Act the registrar shall on 
receipt thereof enter the same in the "day-book". It is argued 
here that reading the requirement to enter the caveat in the 
day-book which in turn is to contain a short description of 
every instrument relating to lands for which a ce rt ificate of 
title has been issued or been applied for makes it clear that 
failing a certificate of title or application therefore there 
can be no filing of the caveat.
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The same arguments are brought forward and to the same 
effect with respect to the present statute, the'relevant sections 
being Sections 134 and 35.

Sections 134 and 35 arc as follows:
"134. (1) Upon the receipt of a caveat, the 
registrar shall enter the caveat in the d a y book, and shall make a memorandum thereof upon the certificate of title of the land 
affected by such caveat and shall forthwith send a notice of the caveat through the post office or otherwise to the person against whoso title the caveat has been lodged.

(2) In the case of a caveat before r e g i s 
tration of a title under this Act the registrar shall on receipt thereof enter the caveat in the day-book."

"35. .The registrar shall keep a book called 
a day-book, in which shall be entered by a short description every instrument given in for registration relating to lands for which a certificate of title has issued or been applied for, with the day, hour and ' minute of its so being given in."

It is argued that these two sections w h en read in c o n 
junction with sections 48, 49 and 50, contain the same requirement 
as is argued was the case in respect to the two previous statutes 
and as already set forth. Reliance is placed on the reasoning c o n 
tained in B r o t h e r h o o d s  o f  R a i l w a y  E m p l o y e e s  t e t  a l  v .  T h e  Ne w  Y o r k  

C e n t r a l  R a i l r o a d  C o m p a n y  e t  a l t 1958 S.C.R. 519. It is argued here 
also that the L a n d  T i t l e s  A c t  is what might be co ns idered a complete 
statute and that the registrar's functions and duties are m e t i c u 
lously set out,and that it should not be presumed that Parliament 
has forgotten anything, hence if a certificate of title is required 
as a condition of entering an instrument that must be respected.
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Particular emphasis is ma de here to section 45 which specifically 
recognizes the right to file "in the office of the registrar any 
mortgage or other encumbrance created by any person rightfully in 
possession of land prior to the issue of the grant from the Crown

I agree with the proposition that the Land T i t l e s  Act is 
a complete statute. It is my opinion, however, that its provisions 
arc clearly broad enough to permit the lodging or filing of a caveat 
in situations such as the present where no certificate of title lias 
yet been issued or where no application for issuance of a c e r t i f i 
cate of title has yet been made.

Subsection (2) of Section 134 stands separately in the 
present statute and clearly refers to "a caveat before registration 
of a title under this Act

It seems clear to me also that Section 9S in its reference 
to "mortgage or other encumbrance" contemplates a situation such as 
the present one where the caveators claim they hold an encumbrance 
on the lands referred to in the proposed caveat, namely an encumbrance 
arising out of what they refer to as aboriginal rights or a l t e r n a 
tively by virtue of the declaration in their favour in the Order in 
Council already referred to. By Section 2 of the Act "'e n c u m b r a n c e ' 
means any charge on land, created or effected for any purpose w h a t 
ever, inclusive of mortgages, mechanics liens ... unless expressly 
distinguished." I can find nothing in the statute which prohibits ' 
using a caveat to serve notice to the effect that the caveator claims 
to have a charge on the land of the nature set forth in the caveat.
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Under this heading therefore, I am satisfied that the 

provisions of the L a n d  T i t l e s  A c t  do permit t h e  filing or r e g i s 
tering <f a caveat such as is pr op o s e d  here, and that this applies 
even in the case of unpatented Crown land.

It should be remembered here that the caveat is not 
being registered or in any way placed on the Crown title, where 
as here there is no title, but is under Section 134(2) being 
entered in the day book where it will remain as notice of  the 
claim only,to take effect only in the event some person or p e r 
sons makes ap pl ication to have his title registered under the 
Act. (Sec. 54). After all the derivation of  the word "caveat" 
is "to be wa re" and this is really all it serves to do, to warn 
persons who might in the future deal w i th the land involved. The 
manner in which, for example, the A l b e r t a  Regi str ar uses a card 
index system is illuminating here.

Under this heading the following cases were considered 
carefully: A . G .  o f  C a n a d a  v .  R e g i s t r a r  o f  T i t l e s  o f  V a n c o u v e r  L a n d  

R e g i s t r a t i o n  D i s t r i c t ,  1934 4 D.L.R. 764; I n  r e .  I n t e r p r o v i n c i a l  

P i p e  L i n e  C o m p a n y  (1951) 1 W.W.R. (NS) 479; P r u d e n t i a l  T r u s t  C o .  

L t d . v .  T h e  R e g i s t r a r ,  T h e  H u m b o l d t  L . R . D .  1957 S.C.R. 658;
B a i s e r  v .  R e g i s t r a r  o f  M o o s o m i n  L . R . D .  e t  a l  1955 S.C.R. 82;
M o l n e r  v .  S t a n o l i n d  O i l  <5 G a s  C o .  e t  a l  1959 S.C.R. 592 ; and 
G r a h a m ' s  C a s e  1918 2 W.W.R. 943.
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CONCLUSIONS
To sum up my conclusions under the reference:

(1) 1 am satisfied that those who 
signed the caveat are present- day descendants of those d i s tinct Indian groups who, organized in societies and using the land as their f o r e fathers had done for centuries, 
have since time immemorial used the land embr ace d by the caveat as theirs.

(2) I am satisfied that those same 
indigenous people as mentioned in (1) above are p r i m a  f a c i e  owners of the lantis covered by 
the caveat -- that they have what is known as aboriginal r i g h t s .

(3) That there exists a clear c o n stitutional obligation on the part of the Canadian Government to protect the legal rights of the indigenous peoples in the area covered by the caveat.
(4) That notwith st an din g the l a n guage of the two Treaties there is sufficient doubt on the facts that aboriginal title was e x tinguished that such claim for title should be permitted to be put forward by the caveators.
(S') That the above purported claim for aboriginal rights c o n s t i 

tutes an interest in. land which can be prot ect ed by caveat under the L a n d  T i t l e s  A c t .

(6) That the provisions of the L a n d  
T i t l e s  A c t  permit the filing or registering of a caveat such as is presented here even in the case of unpatented land.
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In answer to the reference to me by the Registrar I 
wo ul d answer that in my opinion he has a duty to lodge the 
caveat presented to h i m  and enter same in the day book.

There will be an order directing the Go vernment of 
Canada to pay the costs of the caveators to be taxed on one and 
on e-half column 5, to include second counsel fee, and a special 
fee of $500.00 to cover written argument.

The Federal Government will be required to pay the 
costs of D. Brand, amicus cur iae on a solicitor and client basis.

There will be a direction that following the final 
appeal from this judgment, if any, that all tapes taken of  the 
evidence by the Court reporters be turned over to the Public 
ARchivcs of Canada because of their possible historic value and 
interest.

The restraint on registration ordered by me on April 
3, 1973, and referred to above, shall be removed and vacated as 
of this date, but all monies deposited or bonds posted for p o s 
sible damages shall be retained pending final appeal, with the 
right to any person affected to apply to me for relief or further 
directions as that person may be advised.

By virtue of the provisions of the Land T i t l e s  Act any 
person or persons wr on gfu ll y and without reasonable cause filing 
or registering a caveat can be made responsible for any damages 
caused by such- filing. I am  not unaware of the vast area en-
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compassed by the present caveat and by  the possible damages 
which may or may not result from its filing. I am also not 
unmindful of the fact that the caveators and those for whom 
they act here, are probably unable to provide bonds of in de m
nity or pay damages if awarded against them. Accordingly, 
subject to w h at eve r a higher court may say, I direct that until 
all po ssible appeals from this my judgment have been completed 
or the time for launching same has expired, the REgistrar shall 
be stayed from filing or registering the caveat. The registrar 
will be required howe ver to keep a record of all transactions 
that may be registered or otherwise recorded in his office and 
in respect to un pa ten te d Crown lands both Federal and T e r r i 
torial, during the period of this stay, so as to provide the 
caveators with a record of what damages they may have suffered 
during the stay, this, record to be turned over to them in the 
event this judgment is sustained.

I w i sh to conclude by thanking counsel for the 
caveators for their cooperation in enabling the hearing to be 
concluded so speedily and for their legal brief which has been 
most helpful. Counsel for the Territorial Government has a s 
sisted throughout and been most helpful in the furtherance of 
these proceedings. Finally I should observe that Mr. Brand in 
his role as a m i c u s  c u r i a e  with his ever penetrating mind has 
made my task much easier.

W. G. Morrow.
Yellowknife, N.W.T. 
Se ptember 6, 1973.
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