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INTRODUCTION 

The Plaintiffs assert an existing aboriginal title 

over an undefined portion of the Northwe�t Territor.i.es o·f 

Canada including approximately 78,000 square ·kilometers a ·r.ound 

the community of Baker Lake. That s�ecified area is hereafter 

called the "Baker Lake Area 11• The boundaries._ 0-'f the "Baker Lake 

Area coincide with the boundaries of th� lands withdrawn f.rom 

disposal under the TerritoriaZ Lands Act1 . by Order in Council 

P .c. 1977-1153. 
2 The boundaries are set for.th ·in Schedule 'Ai'_. 

Schedule 'B' is a map of Canada indicating the location 0£ the 

Baker Lake Area. Schedule 'C' is a map of most c,f ·.the District. 

of Keewatin in?ica�ing �ocations of the· mo�e ·important geograph�c 

features hereafter referred to. 

The Plaintiffs, The Hamlet of Baker Lake., The .Bake.r 

Lake Hunters and Tr�ppers ·Association arid_.Inuit-Tapirisat.�f 
. - -;... :.· : 

. -- -· 

Canada are all incorporated entities. ·The other Plaintiffs arce 

individual Inuit who presently live, hunt·and fish in :the -B-ak�_r 

Lake Area. 

The Defendants; other than the Attor�ey General-:of 

Canada and the mining companies, are. the Minister of .Indian 

Affairs and Northern Development a·na certain officers of the 

Government of Canada responsible, under him, for the_ 

administration of mining laws in the Northwest Territories. 

The Minister and his officials, along with the Att9rney 

General of Canada, who is sued as representative of Her. 

Majesty the Queen in right of Canada·,,, are hereafter.: .collect� 

ively called the "government Defendan-ts". The Defendants, 

Urangesellshaft Canada Limited, Noranua Exploration _C�mpany 

Limited (No Personal Liability), Pan 0.cean Oil Ltd.-,. Com°i;n�o 

Ltd., Western Mines Limited and s Essex· _Min�ral-s Compa�y .Limit�'d,· 

1 R.S.C. 1970, c .T-6. 

2 C.R.C. 1978, c .1538. 

l 

.. 

•' .1 
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are hereafter collectively called the "Deferiaa-nt mining 

companies II. They are not necessarily the only "per·s-dns or 

entities carrying on mining exploration :activities ·ih the 

Baker Lake Area;· rather. they are the only one·s who applied 

to be joined as parti�s defendant tG the actidn. That 

application was granted on agreed terrris. 

The government Defendant9 -admi tt--ed in pleading 

that the individual Plaintiffs and the�r -predec"assors have 
- .'. .,, - - . - - . . . occupied and used the Baker Lake Area -Sl.nc�e t1rite immemorial 

and sought to withdraw that admission at�the dlose�of 
;',,; 

evidence and, I note, did not repeat ·it ·in the ��rther Amended 

Statement of Defense filed after the 'trial-. -The Defendant 

mining companies made no such admission ·and�disputed the 

existence ever. of an aboriginal title fn tne individual 

Plaintiffs or their ancestors. All be°t-ebdants say that, if 

an aboriqinal title ever existed, it wa's ·=enti're-ly extinguished, 

if not by the �oyal· Char.t�r of 1670 gr.ari·t::ij1g :Rupert's Land to 

the Hudson Is Bay Company, then !?Y the admis'�don of Rupert Is 

Land to Canada, or by subsequent leg
.
h;laticfo·. 

The Defendants assert t_he ·va
.
l{d-ity Co-f ·the 

Territorial Lands Act, the Territorial:Land Use ·Regula

tions3 and the Canada Mining Regulation·s"'t+ 'and "tnat those 

laws, hereafter generally ref err�a to ·a:s ·the '11�ining laws", 

have full force and effect in the Baker:La.ke Area. In 

the conduct of their activities there, the-Defendant 

mining companies say that they have%ind ·wi:Ll -comply with 

the conditions attached to various atitho�izations obtained 

from the government Defendants, other :tha-n the_·At.torney 

General, where such are required by ·1:he iri.in·ing laws. 

They also have and intend to continue to conduct other 

activities for which no authorizat'-.ion j;s ·-requi'red by the 

mining laws. For their part, those g·overnment Defendants 

3 C.R.C. 1978, c .1524. 

4 C.R.C. 1978, c .1516. 



- 4 

intend to continue to issue required authoriiations anq 

to permit those existing to remain in force in acco�danc� 

with the mining laws. The Plaintiffs assert that the· 

activities so permitted are unlawful invasions o� their 

rights under the Inuit's aboriginal title. In part;i.qul.a·r, 

the right to hunt caribou is said to have been gr.avely 

impaired thereby. 

5 

6 

'' 
The relief sought by the Pla:i.ntiffs, in SmmJlaJ;y, i-:;;·{ 

(a) an order restraining the government PefendanE$ 

from issuing land use permits, prosp�ct:i,.ng 

permits, granting mining leases a�d recording· 

mining claims which would allow minin� 

activities in the Baker Lake Area; 

(b) an order restraining the Detendant mining 

c;;ompanies .from carrying on si.1ch acts. vi tie!? 

there·; 

(c) a declaration that the iands eompr;i.sing th� 

Baker Lake Area are "subject to th.e aJ::>ox:-i-<;:rinal 

right· and- title of the Inuit. re�:i,.qing ·in Q� 

near that area to hunt and fish thereon"; 

(d) a declaration that the lands comprising the 

Baker Lake Area are neither "territori.a). 

lands" nor "public lands" as defined �e�r;>e�t·.,,. 

ively in the Territorial L�nds Aat an4 the 

Public Lands Grants Act 5 no� s�pject t9 tn� 

Canada Mining Regulations; 

(e) a declaration-that, until such time as tbe 

( f) 

. d . C ·1 6 
terms of the Imperial Or er i.n · o:unc.r. 
which admitted Rupert's Land into C�.na¢1a are 

fulfilled by Canada, Ca1J.:aq.a lack.s .3.�-,is],..ative 

jurisdiction to abrogate Inuit aboriginal 
rights in the Baker Lak.e Ar�a.; 

as an alternatiy.{ to (e) , a dec·l�ration t.hatr 

until such aboriginal rights are expressly 
abrogated by Parliament ,, no o,ne is· ent;i. tl.ed 

to deal with the Baker 1La.ke �rea .i.n a I.Tic;tnner 

inconsistent· with Inuit abor;igina·1 .r-ishts, 

notwithstanding other st_at:uto'l:'y aut.hori·ty,; 

R.S.C. 1970, c.P-29. 

R.S.C. 1970, Appendices, Appcnd�x I, No� 9. 
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( g) a declaration that the Tnui t i:esjdenti 

in the Baker Lake Area have "rights 

previously acquired" and are "mlders 

of surface rights" within the Eanin9' 

of the mining laws with respect to tlR 

Baker Lake Area; 

(h) costs. 

I am conscious that, throughout the Statement. of CJw •. the. 

term "Baker Lake Area" is used to embrace a J,road, I fined. 

territory inclusive of the defined area to DichrAIE 

applied it. I saw no need to be meticulous about fill:: 

distinction in the foregoing summary. 

The government Defendants ask that the ac:tiat: be. 

dismissed with cos ts. The Def end ant mining compan:hs ask. 

that the act��n b_e di���ssed and some, by· coante.Tcln;: far 

declarations that the lands within the Baker Lake 1mLare: 

"territorial" and "publ'ic" lands and that the- Inuitasident

there do not have . "rights previously acquired• _an�� not 
.. 

"holders of surface rights". They also challenge. fiE... 

jurisdiction of this Court to grant the declaratmymlief 

sought against them. The Plaintiffs assert that ta.1:ernrs 

of the order by which the Defendant mining companiesE.Ce. 

joined as parties defendant prohibit a claim for� 

by counterclaim. All Defendants challengedr in o.. £ 1t· 

but not in pleadings, the status of the corporate &i.ati.ffs:· 

to maintain the action. 

In reviewing the evidence, I intend first: a 
describe the geography of the Baker Lake Area and. s 
environs and then its occupation by humans fmap� 

historic times to the present. Finally, I will dea.. 

with current mining activity and its effect on the 

caribou and the Inuit's hunting of them. It is. to IE 

noted that the Inuktutuk word "Inuit" has only ratllc. 

recently gained currency and that previously •Eskia"'r 

variously spelled, an adaption of an Algonquin wom_ 

was the accepted English term for the Inuit. I shall.use. 

"Inuit" wherever possible. It mcuns "the people". 
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THE BARREN LANDS 

The "barren lands" is the name applied to that 

part of the interior of mainland Canada lying north and east 

of the tree line wbicn meanders from Hudson Bay, north of 

Churchill, Manitoba, to the Mackenzie River delta north of 

Inuvik, N.W.T. They are strewn with lakes and laced by 

rivers and streams. The Baker Lake Area lies entirely within 

the barren lands. The hamlet, roughly in the centre of the 

Area, is on the lake's north shore toward its west end, a few 

kilometers from the mouth of the Thelen River. 
·.; 

Schultz, Aberdeen and Beverly Lakes ·are strung 

upstream along the Thelon. The Dubaunt River enters Beverly 

Lake from the south, upstream are Marjorie and Wharton Lakes, 

within the Are�, �nd Grant and Dubaunt Laf��, outside it. 

The Kazan River enters Baker Lake from the south, across from 

and some distance east of the·harnlet; a short distance upstream 

are Kazan Falls and. Thir_ty Mile Lake, within the-Area,.-and ·� - - .. . . 

further along, outside it, are Yathkyed and Angikuni Lakes. 

Upstream on the Kunwak River system, which joins the Kazan 

from the west at Thirty Mile Lake, are Princess Mary, Mallery 

and Tebesjuak Lakes, all within the Area. Christopher Island 

is at the east end of Baker Lake which drains eastward into 

Chesterfield Inlet and Hudson Bay. The Back River, which flows 

into Chantrey Inlet and the Arctic Ocean, drains the territory_ 

northwest of the Area, includ1ng Garry and Sand Lakes. The 

Ferguson River drains the southerly extremity of the Area, 

including Kaminuriak Lake, into the Hudson Bay. 

The vicinities of Kazan Falls, Christopher Island, 

and the lakes within the Baker Lake Area, were identified by 

the Inuii as places where they have rece?tly hunted �aribou. 

Before their settlement, they hunted around all the lakes 

mentioned, both within and without the Area, and many more. 

The tree line is a band of varying width across 

which the vegetation changes from that of the boreal forest 

to that of the tundra. The end of growth of spruce trees 
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marks the edge of the boreal forest/ The willows· beyond 

are considered to be bushes rather �han trees. Clumps 

of spruce can be found well north of the tree line but 

not forests of them. 

The tree line has not, over centuries, been 

stationery. It moves with long term climatic changes. 

The boreal forest appears to have reached its maximum 

northern penetration, in the area with which this action 

is concerned, about 6000 years ago, when it reached the 

Thelon River valley. It retreated southward after 1500 B.C. 
" 

and was again north of its present position by·1100 A.O. It 

is postulated that the location of the tree line at a given 

time was significant in _determining the degree of penetration 

of what is now barren land in and near the Baker Lake Area 

by Indians who normally lived in the boreal· forest and, on 

the other hand, the degree of occupation of that same 

territory by Inuit •. · 
·, 

While there are other food resources, including 

fish and muskox, the evidence was, for all practical 

purposes, entirely of the caribou. It is the key to human 

survival on the barrens. Its availability was the only 

reason for Indian penetration of the barrens and for the 

survival of the Plaintiffs' ancestors living there year 

round. 

THE PREHISTORIC PERIOD 

The Court was fortunate to have the evidence of 

two leading archeologists who have actually wo"rked in and 

around the Baker Lake Area. They are Dr. Elmer Harp, Jr. , 

Professor Emeritus of Archaeology at Dartmouth College, 

Hanover, New Hampshire and Dr. J.V. Wright, Head of the 

Scientific Division of the Archaeological Survey of Canada, 

part of the National Museum of Man. Their professional qualific

ations are impeccable. Dr. Nright's evidence was admitted as 
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rebuttal evidence only. He did not cast any doubts 

on the validity of Dr. Harp's overview of the Inuit 

occupation of tbe �orth · American Arctic generally but, 

rather, dealt with the crucial question of the extent, 

if any, of Inuit occupation of the Baker Lake Area prior 

to the historic period. 

The first population of Arctic North America 

is believed to have begun with-a migration from Siberia 

to Alaska 45,000 or so years ago and to have progressed 

eastward in the succeeding millenia. �he earliest 

identified human manifestation in Canada's central and 

eastern Arctic is labeled the pre-Dorset culture, the 

later Dorset_culture h�ving been identified earlier. 

Needless to say, all dates postulated are highly approximate. 

The pre-Dorset period extended from around 2000 to 1000 B�C. 

The pre-Dorset culture was oriented to the land. rather 
- - .,. : . 

than the sea.· Most known pre-Dorset sites are in the 

interior and the evidence found indicates an emphasis 

on caribou hunting. The pre-Dorset people cannot be 

positively identified as Inuit; they left no skeletal 

remains. The ensuing Dorset culture, from 1000 B.C. to 

800 A.D., disclosed a stro?g orientation to the hunting 

of sea mammals, on land and on the ice. Most known sites 

are coastal. The little bit• of skeletal evidence available 

leads to the conclusion that the Dorset people were Inuit� 

It appears that, seasonally, the Dorset Inuit also hunted 

caribou inland. The Thule culture began in Alaska 

around 1000 A.D. and spread rapidly eastward until, 

between· 1200 and 1400, it had absorbed_or eliminated 

the. Dorset culture. The Thule culture was marked by 

advanced navigation, larger boats and the hunting of 

large sea mammals on the water and, for the first time F 
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the use of dogs as traction animals. The people of the 

Thule culture were Inuit. They, too, hunted caribou 

inland seasonally. 

Around 1400 something happened; there are 

various theories but no consensus as to what it was. The 

Thule people appear to have retreated westward leaving 

small groups thinly scattered about the centr�l and eastern 

Arctic. There is evidence of oyerlapping occupation of 

some places by the Dorset and Thule Inuit. Dr. Harp's 

theory is that the Thule Inuit assimilated the,. Dorset Inuit 

over a period of time. In any event, it is generally agreed 

that the Thule Inuit are the direct ancestors of the Caribou 

Eskimos. 

The prehistoric ancestors of the Algonquin speaking 

Indians, including the Chipewyan, moved northward from the 

American plains with the post-Ice Age deglaciation. They 
-. .. � .. 

adapted to lif.e in.the boreal forest and .. also hunted caribou 

on the barrens seasonally. 

In the summer of 1958, Dr. Harp and a colleague 

made the first extensive archaeological reconnaisance of 

the Thelen River country west of Baker Lake. They discove·red 

42 sites of archaeological significance and investigated 

four previously known sites. All were located at or near 

major caribou water crossing$; ten at the westerly end of 

Baker Lake, twelve on Schultz Lake, nine around Aberdeen Lake, 

13 on Beverly Lake and two on Grant Lake. The two most 

westerly sites on Beverly Lake appear to be outside the 

Baker Lake Area. The other sites, from east to west, on 

Baker, $chultz and Aberdeen and the easterly portion of 

Beverly Lake, wete all within the Area. Grant Lake is 

outside it. 
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Not all of the sites yielded sufficient evidence 

to permit classification. Four, all at the west end of 

Baker Lake, are identified, by Dr- Harp, as belonging 

to the pre-Dorset stage. He found no evidence anywhere 

of Dorset Inuit occupation. Six sites are identified as 

Thule Inuit. Eighteen of the sites ·are identified as 

having been occupied by prehistoric Indians at two 

distinct stages of cultural development. Twelve of those 

sites were occupied by Indians still closely connected 

to the culture of the grasslands while the re$t were 

sites of Indians well adapted to the boreal forest. The 

Grant Lake sites were both Indian. No Indian sites were 

identified on Baker Lake. Both Thule Inuit and Indian 

sites were classified on the remaining lakes although 

the Indian sites on Schultz Lake, the most easterly 

next to Baker Lake, -�ere all of the e�rlier period. The 

sites were of· two .. kirids ·a.nd Thule Inuit ··and Indians 

occupied both kinds. About half of the classified sites 

had been subject of more or less lengthy, which is not 

to say continuous, occupation while the balance were 

"lookout-workshop sites" where hunters would wait for 

game and pass the time making quartzite points for their 

weapons. 

Dr. Harp's conclusions, to the extent they are 

relevant to this action, were that the Thelen area had not 

been inhabited until sometime after 3000 B.C. and that it 

was thereafter occupied, in sequence, by: 

a. Early Indian hunters exhibiting limited 
trait diffusion from Archaic Stage bison
hunting cultures on the High Plains. 

b. Pre-Dorset Eskimos from the central arctic 
region. 

c .  Later Archaic stage Indian hunters from 
the interior. 

d. Eskimos of the Thule culture. 

e, Recent Caribou Eskimos. 
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Dr. Harp also concluded that the Caribou Eskimos are the 

descendants o f  the Thule Inuit and that, prior to the 

Caribou Eskimos, "all of  those occupations were sporadic 

ana based primarily on the summer hunting o f  caribou". 

The term "Caribou Eskimos" is used to distinguish 

Inuit who habitually lived inland from others who ordinarily 

lived on the coast. With a few exceptions, the individual 
'• 

Plaintif fs and their ancestors, for as far back as the 

evidence can be treated as reliable, are and were Caribou 

Eskimos. The term has no ethnic connotation. It had great 
.,,, . 

significance in the context o f  an earlier theory, no longer 

current largely as a result o f  Dr. Harp's work, that at least 

some Eskimos had originated inland and migrated to the coast, 

those remaining behin9- ·b.eing the Caribou Eskimos. All Inuit, 

from Alaska to Greenland, constitute a discrete ethnic 

group. 

Dr. _.Wright Is work was - undertaken a fter ··or·� --Harp Is 

and, in many ways, was its direct follow up. He has had the 

advantage o f  applying radiocarbon dating techniques to some 

o f  his artifacts. Regretably, that process is far from 

finished. He undertook major excavations at Grant Lake, at 

the extreme west end of Aberdeen Lake and on the lower reaches 

of the Back River near Chantrey Inlet, some distance north o f  

the Baker Lake Area. Insofar as Grant and Aberdeen Lakes 

were concerned, all evidence of  an Inuit presence pertained 

to the 19th and 20th centuries. Evidence indicates an Indian 

presence from 500 B. C. through the late 18th century. The 

survey north of  the Baker Lake Area disclosed. nothing but 

evidence of continuous Inuit occupation. The evidence thinned 

rapidly as the distance from the coast increased. With 

reference to Dr. Harp's work on Schultz Lake and the east-

ern end of  Aberdeen Lake, Dr. Wrigh�'s opinion was that only 
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Indian occupation, seven or eight thousand years ago, 

was proved. The evidence of later prehistoric human 

occupation was conclusive but insufficient to assign 

it to Inuit or Indian. He agreed that the Baker Lake 

evidence all pointed to exclusive prehistoric Eskimo 

occupation but did not accept that it proved continuou� 

in situ development from Thule Inuit to Caribou Eskimo. ' 
The process by which Dr. Harp arrived at the 

conclusion that such in situ development had occurred 

is set out at page 68 of his published report�7 It must 

be read in the context of its principal objective, namely 

the refuting of the earlier theory that Eskimos, or Inuit, 

originated inland and moved coastward. He.·was, at the time, 

directing his mind to the origins of the Caribou Eskimos, 

not to the nature and extent of the occupation of a 

particular area, in competition with the Indians, by 

either Thule ··rnui·t or- C�;ibou Eskimos. · ·when his mind 

was focused on the issue at the trial, Dr. Harp had 

this to say:* 

••• In my own mind I consider the Northern 
Arctic Tundra, lying above the tree line, 
to be essentially Eskimo country. In·my 
opinion, it has been the Indian people in 
the past who, I would regard, as the 
intruders of that country. Maybe I am 
overstating that case. Maybe one, to be 
fairer, ought to admit that both of these 
peoples have, from time to time, penetrated 
this transitional zone so as to exploit it 
for their own cultural purposes. • .. In the 
final analysis, both of them have not been 
able to maintain successfully, for any 
significant length of time, permanent 
occupation in this country. They have 
each had to retreat or withdraw, wh�ther 
southward or northward, out to the coast, 
to more congenial environments, which they 
knew how to cope with and exploit with a 
greater degree of success . 

7 The Archaeology of the Lower and·Middle TheZon, 
Northwest Territories, Arctic Institute of North 
America, Technical Paper No. 8, December, 1961. 

Transcript, Vol . IX, p. 1195 ff. 
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THE HISTORIC PERIOD 

History around Baker Lake began with Henry Hudson's 

voyage into Hudson and James Bays in 1610 and 1&11. That 

voyage constituted the basis for England's claims to that 

part of Canada. It did not record the observation of human 

habitation anywhere near Chesterfield Inlet. 

The Baker Lake Area lies within the former propri

etary colony of Rupert's Land, the. territory granted to the 

Hudson' s Bay Company by Royal Charter of Charles II May 2, • 

1670. It is common ground that Rupert's Land was a settled 

colony, rather than a conquered or ceded colony. It is to 

be noted that the particular legal consequencef of settlement, 

as distinct from conquest or cession, insofar as the domestic 

laws of a colony were concerned, was not articulated in a 

reported case until 1693.8 The distinction developed in 

response to the needs ·of the English settlers and was not, 

in its early development, extended to the resolution of 

disputes·involving �he in�iginous population. I am bound to 
.. -- � .. 9' hold that The. Roya� Proclamation- of 1763 does not and never 

. 
10 did apply to Rupert's Land. 

Subsequent to the admission of Ruper�'s Land to 

Canada in 1870, portions of its territory have been subje�t 

of a number of treaties between the aborigines and governments, 

most recently the James Bay Agreement in 1976. The only 

settlement that occurred before 1870 was subject of the 

Selkirk Treaty in 1817. While no such treaties are in evidence, 

it would appear to have been company policy, as early as 1683, 

11 to obtain land required for trading posts by treaty. 

The first European penetration of the Baker Lake 

Area occurred in August, 1762. The sloop Churchill and 

the cutter Strivewell, under command of William Christopher 

and Moses. Norton, respectively, out of Prince of Wales' 

Fort, i.e. Churchill, Manitoba, entered Baker Lake through 

B Blankard v Galdy 90 E.R. 1089; also 87 E.R. 359, 90 E.R. 445 
and 91 E.R. 356. 

9 R.S.C. 1970, Appendices, Appendix I, No. 1. 

10 Si gea1�cak El-53 v T1ze Queen [1966) S.C. R. 645. 

1 1  E.E. Rich, l!udJon's Hay Company 1-670-lB?O, Toronto, McClelland 
and Stewart Limitc<l, 1960, 62-3, 102, 109,· 145. 
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Chesterfield Inlet. · The journals of Christopher and Norton, 

required by the company to be kept, repose in the archives 

of the Hudson's Bay Company in Winnipeg. Photographic 

copies of the entire journals are in evidence. The court 

is indebted to the company's archivist, Shirley Ann Smith, 

for reading into the record pertinent portions of the journals. 

They are difficult for the untrained to rea� . 

According to Christopher' s journal, at 5 a.m., 

August 8, he determined that the body of water they were on 

was entirely fresh, with no tidal action. H,e named it Baker's . 
Lake. They appear to have concentrated their efforts on 

finding a navigable outlet northward from the lake, probably 

around �hat is now Christopher Island, .rather than exploring 

the lake proper� On August 11, StriveweZZ was detached to 

explore where it was too shallow for ChurahiZZ. In the late 

afternoon of August 12, an Inuit enc_ampment of two tents 

with two men, t�o w�m��- and seven children was encouotered. 

It was at a place where there was tidal action, whether· 

within or just outside the Baker Lake Area is not clearly 

established by the evidence. StriveweZZ proceeded up the 

channel it was exploring and, on returning, the encampment 

was again visited and presents given. The Inuit had nothing 

to trade. It is to be noted that, among other things, 

Christopher and Norton were looking _for signs of mineral 

deposits. They recorded no contact with Indians. 

The next European, also an agent-of the company, 

to visit the Baker Lake Area was Samuel Hearne in 1770. By 

consent, a photocopy of chapters II and III. of an edited 

and published version of his journal was received in evidence. 

On February 23, he set out overland from Prince of Wales' 

Fort on his second attempt to discover the copper deposits 

reported to be on the Arctic coast. He had in his company 

five Cree Indians. On that journey, Hearne's party penetrated 



- 15 -

the southwesterly portion of the Baker Lake Area. The 

party approached it from the south reaching what was 

probably the Kazan River between Angikuni and Yathkyed 

Lakes on June 30. They were ferried across the river by 

strange Indians who "resided" on the north side of the 

river. On July 6, they moved on to the north up the west 

side of Yathkyed Lake. On July 22, they met,more strange 
< 

Indians. By then, they were, in all probability, within 

the Baker Lake Area. The party passed between Mallery and 

Tebesjuak Lakes, both within the Baker Lake Area, before . 
July 30 when they turned westward. On that date, Hearne 

was convinced by his guide that it was too late in the 

season to attempt to reach the Arctic coast and that they 
- . - - .  - . 

should winter with the strange Indians who were still in 

their company. 

in the·group. 

On July 30, there were at least 600 Indians 

Th�-entire party proceeded west, out of the 

Baker Lake Area, .. .-o� -� .
. 
��th that took them between Tebesjuak 

and Wharton Lakes. His crossing of the Dubaunt River, 

sometime before August 6, must have been at a point outside 

the Area. They did not again approach the Baker Lake Area. 

On August 11, Hearne's quadrant was broken and, with his 

Cree, he returned to Prince of Wales' Fort, circling west 

around Dubaunt Lake and then southeasterly. Hearne recorded 

no encounter with Inuit on.this journey as he did on others. 

It is an historic fact that, at the time of Hearne's 

explorations, the Indians and Inuit were mortal foes and that 

the Indians, who had been provided firearms, had every 

advantage when they clashed. It is likewise an historic 

fact t_hat the Indians were extremely susceptible to European 

diseases, notoriously smallpox. The smallpox epidemic that 

decimated the Chipewya�, the "strange Indians" encountered 

by Hearne, occurred in 1780; that which decimated the Cree 

occupying territory to the south of the Chipewyan, occurred 
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earlier. It is fair to assume that once Indians had been 

drawn into the fur trade, they would seek to occupy 

territory where the fur harvest would be better and that, 

by and large, the further one proceeded through the boreal 

forest toward the barrens, the less productive the hunt . 

Finally, it is an historic fact that no white settlement 

occurred in the Baker Lake Area until a Hudson's Bay post 

was established, at or near the present townsi te, in 1914. 

BEFORE THE SETTLEMENT 

The Inuit witnesses , other than William Scottie, 

aged 22, all had a personal recollection of life before their 

settlement. Some spent many years of their adult life on the 

barrens, otheis . mb"ved _tb .the hamlet with their families i n  

their late teens. They spoke, as well, of the experiences 

of their forefathers. Their evidence, and that of Super-

intendent Den�1 is ... complerrientary . 

Aside from a handful employed in the settlement, 

the Inuit of the detachment area were nomads less than a 

quarter century ago. They hunted caribou in small camps of 

two or three families. The camps were units of a larger 

band level society consisting of a few hundred persons in many 

camps . Members of the same band spoke the same dialect , inter

married and exchanged hunting information among themselves 

more frequently than with members of other bands. If one camp 

met another, of the same or a different band , each made the 

other welcome but such aggregations did not last long. The 

exigencies of survival dictated a society composed of small 

scatt2red groups. The band itself had no political hierarchy ; 

that existed only at the camp level. Major decisions all 

involved the hunt, conducted at the camp level, and were made 

by the oldest hunters. Neither individuals, camps nor bands 

cla imed or recogni zed exclusive rights over a particular territory. 

The Inuit were few , the barrens were vast and they shared a 
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single imperative : survival in a harshly inhospitable 

environment. That demanded a high degree of to.lerance 

of and cooperation w ith each other. 

The caribou provided the necessities of life : 

food, clothing and shelter in the summer. Fish supplemented 

caribou as food for humans and dogs. Dogs provided trans

portation in the winter and food in an emergency. Canoes 

were used in the summer. Snow houses providea. w inter shelter. 

The movement of the caribou dictated the Inuit ' s  summer 

movements. 

migration. 

The location of caches d ictated their winter 
· ..; Encampments tended to be located where experience 

taught concentrations of caribou might be found in the summer 

because that was where the hunting was best and that was 

where the game W_g.s cac;hed. Those coriceritra tions occurred 

where the caribou had to cross a major body of water. Caribou 

were easier to overtake and kill w ith primitive weapons when 

swimming than wherr o�- �:r;� land and, �.,rhile the advent ·of f ire

arms made a difference, the seasonal concentrations remained 

at major water crossings. Muskox , much scarcer than caribou, 

b irds and eggs also provided food. The muskox also provided 

merchantable goods as did the fox and wolf. However, the 

caribou was the staple. It sh�ped Inuit society on the barrens. 

That the Inuit, before settlement, were a b and 

level society is a conclusion of Dr. M ilton J. Freeman, an 

expert w i.tness called by the Plaintiffs. This aspect of 

his evidence· w ill be considered at some length later in 

these reasons. W illiam Noah and S imon Tookoome both ·said 

their fathers h ad been Illinlingmi ut and their mothers 

Ukkusiksalmiut. Others referred to parents and grandparents 

as Hain ingayormiut , Qaernermiut and Harvaqtormiut .  The list 

may not be exhaustive . The connotation was entirely dialectic 

and geographic . They associated dialectic differences w ith 

particular geographic areas and the people who lived there 
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_ but, to them, Inuit were Inuit and they plainly had no 

conception that the people who lived in a particular area 

and spoke the dialect associated with it constituted any 

sort of a tribe -or -political subdivision within the larger 

bo�y of Inuit, "the people". 

The historic and archaeological evidence confirm 

that the basic life style described by the Inuit witnesses, 
'• 

as prevailing before settlement, prevailed as long as Inuit 

inhabited the barrens. That life style, in turn, is . entirely 

consistent with the social and political order described by 

those witnesses. The snowmobile was not a factor prior to 

settlement . The acquisition of firearms was probably the 

single most important development since the harnessing of 

dogs but it merely P!6vided more and longer range missiles 

for the hunt. There is no evidence or reason to infer that 

the In�it's nomadic ways, relationship to the land and 

social and pqlitical- -order changed from .. prehistoric times 

until their settlement . 

THE SETTLEMENT OF THE BAKER LAKE INUIT 

Superintendent C. J. Dent arrived at Baker Lake 

as an R. C .M . P. constable in the fall of 1953 and was promoted 

to corporal and N. C. O. in charge of the detachment the following 

year. He served in that po�ition until the summer of 1956 and, 

again, from the summer of 1958 until the summer of 1960 . The 

detachment area, known as the E2 district, included almost 

the entire Baker Lake Area and much more, extending to the 

District of Mackenzie boundary on the west, beyond Kaminuriak 

Lake in the southeast and almost to the westerly end of Wager. 

Bay in the northeast. When he arrived· the settlement ' s  

population was between 4·0 and 50, of whom all but 17 were 

Inuit . There were a weather and a radio station, two church 

missions, the Hudson ' s  Bay post and The R . C .M . P. detachment . 

All but one of the Inuit heads of family were employed by 

the various white establishments 
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The population of the entire detachment area 

was sl�ghtly over 400. Those not employed in the community 

lived on the land. They were scattered over the entire 

detachment area in groups of  one , two or three families 

living and travelling together . They were nomads. Routine 

reports for the period stress the difficulties inherent in 

locating them. Their cash income �rom trapping and hunting 

was , by then , augmented by the family allowan�e. Cash not

withstanding ,  survival depended on the successful hunting 

of game , principally caribou. 
. ,,. 

Conditions varied throughout the detachment area 

from year to year and season to season and from one part o f  

the area t o  another. During the winter and spring of  1957-58 , 
. - · · 

Inuit deaths : in_ the vicinity o f  Back River and Garry Lake , 

the same general area to which two families have recently 

returned , were numerous and well publicized in southern 

Canada. The caus�, dir��tly or indi=ectly , was -starvation. -, - . - .. - . 

The government adopted a policy o f  actively encouraging the 

Inuit to leave the land and locate in settlements where 

starvation , at least , could be avoided . Housing was provided. 

Children were encouraged , if not compelled , to attend school. 

When Dent left in 1960 , the community ' s  population was between 

150 and 200. The nursing station and school had been built 

and other facilities expanded . That the policy succeeded 

is evident. Aside from two families recently returned to 

the land , aided by a new policy , all Inuit in the Baker Lake 

Area live in the hamlet. I infer , from its obvious profile , 

that the hamlet ' s  Inuit population today owes something to 

reduced infant mortality , as well as to immigration from 

the land. With few exceptions , the immigrants originated 

within the detachment area , a good many of these within the 

Baker Lake Area·. 
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THE COMMUNITY A ND PEOPLE TODA Y 

The Baker Lake Area was defined after an extensive 

series of  interviews with its resident Inuit commissioned by 

the Defendant Minister. All  those Inuit , at the time , 

regularly resided within the Hamlet of Baker Lake. The inter

views were designed to ascertain where they hunted, fished 

and trapped. The boundaries were then defined to encompass 

that entire area . The ev.idence confirms the conclusion that 

the Baker Lake Area embraces �eneral ly the who£e of  the land 

upon which the Inuit resident there now regularly carry on 

those traditional activities. It is prescribed by the range 

of  their gasoli1!_e pow�r_ed snowmobiles. -� ·" - · · 

The caribou remains central to the existence o f  

the Baker Lake Inuit. Its migrations dictated , a lmost 

totally , - the trad;
L
tionai , nomadic, way of life ·of  their .. ·, . -- .. . . -- . .  : 

ancestors. It provides both inspiration and raw materials 

for their contemporary art, a valuable economic as wel l  as 

cultural  activity . I ts harvest continues to be an important 

e lement of  their real income. When there is word of  caribou 

in the vicinity, other activity is largely suspended and 

the men , including those employed at wages , go after the 

game. In season , the hunt is an almost universal male 

weekend activity. My impression is
.

that ability to hunt 

caribou is a sine qua non of Inuit manhood ; the degree o f  

skill ,  a measure of that manhood . 

The hamlet itsel f  has a population of about 1000 , 

a lmost entirely Inui t ,  a very large proportion o f  whom are 

children and teenagers. It  has many of  the attributes of 

any modern Canadian community of  its size : an elementary 

school ,  nursing station , hotel , general store , a few churches 

and one R. C . M. P. officer. The Inuit live in small , conven

tional houses, rented from the government , of  the sort and 

size to be seen on prairie Indian reservations. Some date 
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back to the early days of settlement, 2 0  or so years ago, 

while others are quite new. Exterior conditions vary with 

age. I was not invited inside one . �unicipal services 

include e�ectricity, _ water delivery, waste disposal and a 

volunteer fire brigade with water tanks mounted on all

terrain vehicles. Bilingual, English and Inuktutuk, signs 

at the intersections of its gravelled streets i control 

vehicular traffic consisting of numerous snowmobiles, four 

wheel drive pickup trucks, motorcycles and all-terrain 

vehicles of all sizes and descriptions ranginij from personal 

tricycles to heavy duty transports and the airport bus. A 

modern building houses the studios and workshops of local 

artists and craftsmen _and their co-operat"l.·ve retail outlet. 

Television, via satellite, consists of netw�rk programming 

of the Canadian Broadc"a�ting Corporatio� and local program

ming from St. Johr: ' s·; Newfoundland. The FM radio station 
- .. - ... :.·  

transmits local pr·oductions and CBC-FM programming. Three 

scheduled flights weekly connect Baker Lake to southern 

Canada via Churchill and Winnipeg, Manitob_a. The district 

hospital is at Churchill ; the high school .at Frobisher Bay. 

Some of the observations above concerning the 

physical features, institutions and facilities of the 

cornrnuni ty will not be found in the transcript of the eviden.ce. 

They are among the gleanings of personal observation and 

enquiry during the week the Court spent in the community 

hearing the evidence of the Inuit witnesses. They are back

ground inform�tion of a class known to the Courts about 

communities in _southern Canada , not immediately relevant 

to the issues but helpful to an understanding of them. The 

acquisition by the Court of that background was a stated 

reason for the Plaintiffs ' and government Defendants' 

request that the Court sit in Baker Lake. That request 

was acceded to before the Defendant mining companies were 

j oined. I feel I should be remiss if I <lid not record at 

least some of it. 
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Employment opportunities exist with many o f  the 

institutions mentioned above. As well, some, at least, 

o f  the Defendant mining companies afford job opportunities. 

By fa tne largest s ingle empioyer is-the municipai govern� 

ent . 95% of  its revenue is grants received from senior 

governments . In all, there are not nearly enough . j obs for 

the present adult population to say nothing of the needs of  

the young people expecting soon to enter the la'bour market 

and wanting to stay home. Young adults who have taken 

advantage of  government programs to acquire vocational skills 

have returned to the hamlet to find no demand £or those skills . 

There is a quiet, genuine element of  despair for the future 

that lends authenticity to the nostalgia of the Inuit witnesses 

for their former J.). fe style as some of  ·the · ·older ones recall 

and the younger beiieve it to have been and as, in a l imited 

way, they still experience it- when they hunt the caribou. 

But for that underlyir'.lg desperation, such nostalgia .m ight 
., • - - '1,. : • •  

appear, to a so"uthern Canadian, at best perverse, at worst 

contrived ; it is neithe r .  

James Avaala and B ill Martee, both Plainti f fs, are 

the Inuit who, with their families, do not now reside in the 

Hamlet of Baker Lake . Both men are about 30. The Avaalas 

have two children ; the Martees one. In January, 1979, with 

government financial assistance, the two families returned 

to the land . They now live n�ar Sand Lake in the northwesterly 

extremity of  the Baker Lake Area . The Avaala, and I assume 

the Martee, family l ive in a 12 ' x  20 ' wooden house provided 

and airli fted to the s ite by the government . They are in 

two-way radio contact with Baker Lake . O il and gas are sub

sidized· but they must provide their other needs . Avaala 

seems to have been reasonably successful . Between his move 

in January, 1979, and his appeurance as a witness May 16,  

1979 ,  he killed 20 or 25 caribou, one muskox, nine wolves 

and over 30 foxes . 
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Martee did not testify and there i s  little more in 

evidence about him except that he left the paying j ob of 

assistant secretary-manager of the municipal ity to return 

to the land. Avaala has returned to .the area of . h i s  b i rth 

which he first left , seasonally to attend school , i n  1958 . 

H i s  parents moved to Baker Lake in 1 9 6 8. He attended school 

in  Baker Lake , Rankin Inlet and Churchi ll and , following his  

education, occupied various paid pos itions wi�h government 

agencies and the Hudson's Bay Company. He left a j ob with 

the municipa l ity in the fal l  of 1 9 7 8  to return to the land . 

It i s  obvious that Avaala and Martee , in taking their  

fami lies back to the land , are motivated by more than a 

concern for their  immediate economic well-being . The life 

they have chqsen_i s  m�nife stly by no means as  i solated , 

harsh and precarious as that of their parents but it i s  

immeasurably more so than that they left behind i n  the 

community . 
.... . - - .. 

I have no doubt as  to the s incerity of  a l l  the Inuit 

w itne s se s  when they testified to their feelings about the land. 

I do not find it necessary to review all that evidence . It 

was not disputed . The actions of Avaala and Martee speak 

for a l l  o f  them . Tneir at�crchmen� to:-:the �and ans .,i£� 0n-i.t 

i s  enuine and deep. 

MINING ACTIVITY AND THE CARIBOU 

The evidence as  to the nature , extent and location 

of mining activity was , by and large , adduced by way of  

admis s ions obtained on  discovery . The individual Plainti ffs 

also testi fied as to their observations . All activity , to 

date , has been exploratory . The current spate of activity 

began about ten years ago and has been . generally accelerat ing 

since. It appears that the trend will continue for the next 

severa l  years . Prospecting permits now outstanding to the 

Defendant mining companies cover large blocks ma inly in the 

southwe sterly and northwe sterly quadrants of the Baker Lake 

Area and smaller blocks not far north of the hamlet . A s  a 
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result of past preliminary exploration, the Defendant mining 

compani�s have staked large blocks of claims to - the south, the 

west and the northwest of the lake, extending from south of 

Chris�opher Island to north of Schultz and Aberdeen Lakes. 
. . . .. . . . . 

Disregarding the more sweeping claims to hunting grounds of 

individual Inuit, the blocks subject to prospecting permits 

and mining claims still impinge upqn or include the great 

majori�y of the places where the Inuit who te;tified have, 

in the recent past, hunted caribou. 

The exploration work under prospecting permits 
·.,; 

is of three kinds : geological reconnaisance, geochemical 

sampling and geophysical survey. I doubt that any two 

exploratio� programs would be identical ; however, the 

evidence satisfies me that the following descriptions are 

fairly typical today . The movement of personnel , equipment 

and sup�lies is by air. The aircraft used are most often 

helicopters • .• Geol�gicaL'. -recon�_aisance i_nvolves· -small- parties 

of geologists on the ground. They work within walking 

distance of their camps. They and their camps are frequently 

moved by aircraft. Geochemical sampling involves an aircraft 

setting down on a lake, dropping a dredge and taking samples 

of the water and bottom sediment .  Samples may be taken at 

half-mile intervals and are removed for analysis elsewhere. 

A geophysical survey involves an aircraft flying a grid pattern 

over an area. Initially the lines flown may be a mile or 

more apart and the altitude four or five hundred feet above 

the ground but, if the area is interesting , the grid may 

be flown on lines as close as an eighth of a_ mile apart 

at as little as one hundred feet. When work is done on 

the ground, _ grids are marked with stakes. Depending on 

the detail of the exploration, those stakes, two to three 

feet long, are driven into the ground at intervals of from 

100 to 500 feet. To a id in spotting them, a few inches of 

bright ,  plastic ribbon is usually attached to the top of 

each. It flutters in any breeze. It rarely survives a 

winter and is known to have been eaten by caribou. The 
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. . f . / signi 1can<1:e to the caribou ; they are 

S imilar stakes are used to mark the boundary 

of a claim. If the results of the preliminary work in 

the area of a prospect ing permit warrant, claims within 

that area are staked and a diamond drilling program is 

undertaken. Test holes are drilled to depths of several 

hundred feet . Such a program c an extend over' a number of 

seasons. The season for mineral exploration in the Baker 

Lake Area ordinarily runs from late May to late August. 

In addition to the portable "fly camps " used 

for small ground crews, large base camps may accommodate 

as many as 30 or 40 people. While not occup ied between 

August and the following May, they are not dismantled. 

Structures, equipment and caches of supplies may remain 

on s ite for several years. · All movements in and out of 

these camps are by· a�;r::-c;:r.�ft, frequentiy _ by helicopters. 

Notwithstanding 1:egulat:ions t.o the contrary and the efforts 

o h gevernrne�t Defendants to police tnem, aeBr±s is 

frequentl¥ lefit at abanaoned cmtrp sites. Sometimes it 

is washed up on lake and river banks. Oil drums, propane 

tanks and, in one instance, a bulldozer were mentioned in 

evidence. Likewise, notwithstand ing regulations, it is 

a practica impos ib.i.-lity__tG police a ircraft alt�tude:s 

over the ◊aribou wh±ch are , even fer the traineG observer, 

sometimes diMicu :.'t: to from the a ir . 

Caribou herds are labelled by the area to which 

they customarily return annually to calve. The transfer 

of large numbers of caribou, 20 or 30 thousand, from one 

herd ·to another is an exceptional, bu� known, · occurrence . 

The calving grounds of two major caribou populations l ie 

partly within the Baker Lake Area. The Beverly herd 

migrates through the westerly and northerly portions of 

81e area and the Kaminuriak herd through the southeasterly 

portion . The Kazan River marks the boundary between their 

usu�l ranges . A third population , not yet positively 
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identified with a specific herd, has recently ·taken to 

wintering north of Baker Lake. A migrating caribou herd 

is generally scattered thinly over many hundreds of square 

kilomete�s, concen�rating only at major water crossings. 

Most major water crossings extend for several kilometers 

along their l ake or river shores . 

Several Inuit hunters and field e111Ployees of 

the Defendant mining companies testified a.s to the 

behaviour of caribou in �elevant sitµations. E xpert 

evidence was tendered by Dr. Valerius Geist,� an 

ethologist or animal behaviour expert with a great deal 

of experience with other members of the deer family 

although no� _wit!l barren ground caribou,·- ·called by the 

Plaintiffs, and Franf Miller, M . Sc . �  a wildlife biologist 

with the Canadian Wildlife Service, who has worked 

extensively with the Kaminuriak herd 2nd other c aribou, 
--

called by the government Defendants. In addition, Dr. 

G.W. Calef, wildlife biologist with the Wildlife Service 

of the territorial government was called by the government 

Defendants, inter a Zia, to rebut Dr . Geist's criticism of 

the methodology used · to arrive· at the official estimates 

of the sizes of the Beverly and Kaminuriak herds. As will 

appear, those estimates are highly approximate and, in my

view, ef marginal relevance. To the extent they are 

material to the issues , I accept them ; there are no others. 

The term "harassment" used by the ·expert witnesses 

mean$ an outside stimulus producing a reaction in an animal. 

It is to be qualified by the intensity of the animal ' s  

response which may range from no apparent interest to 

panic. A mild reaction may not be discernable by external 

observation but can be measured by electrocardiogram. His 

work in this area led Dr . Geist to disagree with the con

clusions drawn by Mr . Miller, on the basis of observation, 

that caribou did not react to ccrtnin things . However , I 

find no suggestion in Dr. Geist's evidence that such un-
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observable reactions . would have an effect on a . ca ribou that 

would, in any significant way, influence its behaviour so 

as to render it more difficult to hunt unless the harass

ment generating ·those reactions were applied repeatedly 

and systematically. What might be achieved in that way 

by deliberate experimentation would be a highly improbable 

and coincidental result of the harassments associated with 

mining exploration activity that may well give rise to 

unobservable reactions . Even if one accepts the highly 

unlikely proposition that a few dozen , even several score , " . 
migrating caribou might be so continuously subjected to a 

harassment by exploration activity as to be conditioned by 

it, · �  confoynds Teason �hat a sufficient - number could 
-· . 

be conditio�ed · s� as -te arfect the collective behaviour 

of herds numbering in �he tens of thousands. The Beverly 

and Kaminuriak herds are estimated to number 125 ,000 and 

44, 000 respectively ;-. �ith a 35% margin of error either way. 

The haLass.ments that may arise out of mining 

ac.:t_ivitY beyond the exploration stage might well be 

sufficiently sustained to result �n behavioural changes 
/ 

detrimental to the hunt but the evidence simply does not 

permit a meaningful finding on that point. I say "meaningful " 

because, while I conclude that the hunt would likely be 

impaired in the vicinity of a permanent mining installation , 

might be . The evidence as to their observable reactions 

to base camp activity permits me to infer that ther..._ ......,.,._.,._,.� 

be no chang� in general migration routes unless the install

ation directly and substantially interfered with access to 

a ma3or water crossing . 

The Kaminuriak and Beverly herds each come into 

contact with mining exploration activity during its calving 

and post-calving periods , which occur during June and July . 

The Inuit witnesses report instances of caribou in both areas 
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being f rightened off by low flying aircraft as they were 

attempting to get a shot at them. A number of camp sites 

and a good deal of exploration activity have encroached 

upon major water c rossings. 

Ongoing activities , however noisy , do not result 

in anything like panic. Herds pass within a few hundred 

feet of round-the-clock diamond drilling for days on end. 

Simi la rly , they pass close to occupied camps' and through 

deserted camps . They do not avoid stationery objects . 

Subject to a particular sensitivity of the females ·in the 
.... 

calving and post-calving periods and male aggressiveness 

in rutting season , when approached directly they may merely 

walk away maintaining a distance of f rom 20 or 30 feet to 

several hundrefr ·yards . On the other hand , they show alarm 

when approached obliquely and stealthily ; High f lying 

aircraft p roduce no observable reaction. It  seems they 

are alarmed __ by a_b.r up.t., qc:curen?_es and· by, actions they 

associate with the behaviour of their p redators . 

Low flying aircraft are a different matte r . <']: 

low :lying aii;craft , fi� wing o:i:.: helieopte;i;.. , over c.arib_o u ,  

such 

of geGphysical -surYeys , eGnstitutre a seriOJ.lS hara£sment.-.Gf 

the caribou. While I think it unlikely that any number of 

individual caribou are subjected to repeated harassment 

leading to the conditioning projected by Dr. Geist , never

theless, reaction to the harassment does range through a 

variety of degrees up to panic and flight and probably does 

result in the death and injury of individual caribou . Death 

may ensue if the animal is already in a weakened condition , 

if it injures itself in fligh t ,  if it miscarries or if cow 

and calf are separated. It is also possible to run such 
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an animal to death. There is no evidence that numerous 

deaths have occurred but clearly, some are distinctly 

possible, if not probable, in certain situations, 

p articularly during the calving and post-calving periods · · 

and at places where the herds are concentrated. It is 

also clear that should harassment occ�r in the course of 

a hunt, the hunter would likely be frustrated. On the 

other hand, the suggestion of a cumulative, long-term 

detrimental effect on the caribou herds , by activities 

to date, is not supported by the evidence � 

The use of fluttering ribbons is a classic method 

of deflecting animals from their chosen paths. No doubt 

the beribboned stakes have deflected countless caribou, 

on countless occ�siqns ; from their individual paths . . The�e 

is no basis in the ev�denc £or concluding that those 

deflec�ions, however numerous, have invoLved more than a 

few hundred ..  fee · . he:r:e� aria there nor that they -have·-involved 

the of large numbers of caribou. 

It is central to the Plaintiffs ' claim for 

injunctive relief against the Defendant mining companies 

that the activities of those companies have contributed 

to the increased difficulty they have encountered in the 

caribou hunt in recent years . Consistent with that position, 

they necessarily dispute the position of the government 

Defendants that the population of the Kaminuriak herd is 

in serious decline. They say that the herd has been driven 

away from the Baker Lake Area by the exploration activities 

and that it may not be in decline at all . The Inuit are, 

beyond doubt, the most knowledgeable experts avail.able on 

the subject of hunting caribou . The Plaintiffs ' knowledge 

of the Kaminuriak herd is, however, pretty well restricted 

to the Baker Lake Area whereas provincial, territorial and 

federal wildlife services have observed the herd over its entire 

range for a good many years. That range , which in the 1950 ' s  

extended from Ontario south of James Bay into S askatchewan , 
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taking in the northern half of Manitoba, today encroaches I 
only slightly into northern Manitoba and is otherwise 

entirely within the District of Keewatin. The aeeline 

is a fact. It is so rapid that, at its present rate, the 

Kaminuriak herd will be extinct within 15 years. 

The causes of that decline were the subj ect of 

considerable recrimination between the Inuit hunters and 

. . ' the government wildlife experts who testified. It is 

beyond the scope of this action to determine what the 

causes are , as long as, on a balance of probabilities, on 
. ., 

the evidence before me, it has not been mineral exploration 

activities. While the overall caribou population of the 

Baker Lake Area appears to have declined and the ability 
. . 

of the Baker · Lake hunters. to satisfy their needs from that 

population has undoubtedly been impaired ; the balance of 

probabilities, on the evidence, is that activities associated 

with mineral_ explorati-0ri are not a signi£ieant ��acto n 

the popul�tion dectine . Clearly, there have been a number 

of instances where low flying aircraft employed in those 

activities have interfered with particular hunters. 

OBSERVATIONS AND RULINGS ON EVIDENCE 

Rule 482 , in its material parts, provides : 

RULE 482.  (1) No  evidence in chief of an 
expert witness shal l  be received a t  the trial 
( unless the Court o therwise orders in a 
particular case) in respect o f  any issue 
unless 

(a) that issue has been defined by the 
pleadings or by agreement of the parties 
filed under R u le 4 85, 

( b) a fu l l  s t a tement of  the p r o p o sed 
evidence in chief of the witness has been 
set o u t  _ in an affidavit, the original of 
which has been served on the o ther par ty 
or part ies no t less than 1 0 days before 
the commencement o f  trial, and 

( c) the exper t witness is available at the 
trial for cross-examination . 

LIBRARY 
DEPT. 1.A.N.D. 
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CANADA _ XIA 2R3 
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( 2 ) Sub j ec t  to comp liance . wi t h  
paragraph ( 1 ) , evid ence in chief o f  an exp e r t  
wi tness may b e  tend ered a t  the t r ia l  b y  

( a )  the reading of the whole o f  the 
af fidavit ref e rred to in pa ragraph ( 1 ) , 
or such p a r t  thereof as the par t y  decides 
to use at the tria l , in to evid ence by the 
witness (unless the Cour t ,  with the consent 
of a l l  parties , p ermits it to b e  taken as 
read ) ,  and 

( b )  if the party so e lects, veJ bal 
t e s t imony by t h e  w i t n e s s  l 

( i) exp laining or demonstrating what is 
in the af fidavit or the par t thereof tha t 
has b een so put into evidence , as the case 
may be, and 

" 
(ii) otherwise , b e  special leave of the 

Cour t sub j ect to such t erms if any as 
seem j us t . 

(5)  Paragraph ( 1) does not a p p ly 
in respect of rebu t t ing evidence including, 
withou t limiting the gene rality thereof , the 
evidence . of a witness who is called exlusively 
for the purpose of r e b u t t ing evidence given by an 
opposing side· and r e bu t ting evid ence given b y  
a witness who i s  cal led t o  give su ch evidence 
as wel l  a� evidence under parag raph ( 2 ) .  

, . . . . . · . .  ; 

Mr . Miller 1 s evidence in chief ,  as  to the causes 

of population decline of the Kaminuriak herd was the subj ect 

of an a ffidavit filed under Rule 4 8 2 ( 1 )  (b ) . D r . Kale f ' s  

evidence , directed to the same point , was not sub j ect o f  

such a n  a ffidavit and was obj ected to . I hold that e xpert 

evidence may be adduced , under the exception provided by 

Rule 4 8 2 ( 5 ) , to rebut any evidence given by an oppos i ng 

party , not j ust  expert evidence given by i t . 

Dr . Mil ton J .  Freeman i s  a profes so r  o f  anthropology 

at McMaster University , Hamilton , Ontario . He is a social 

anthropologis t ,  which is to say that he is �either an 

archaeologist nor a l ingui st;  he studies the social behaviour 

of people in the context o f  their society or culture. He 

has worked extensive ly with the Inuit . I did not find i t  

necessary t o  review his  evidence o f  Inuit use and occupancy 

of the land in the Baker Lake Area . ·His  conclus ions were 
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reached after extensive interviews with Inuit and on the 

basis of archaeological evidence. The court has 

archaeological evidence directly before i t  and has heard 

the testimony of a number of Inuit. My conclusions and 

his, on the subject of Inuit land use and occupancy, do 

not differ significantly, if at all. 

In evidence in chief, purporting to explain or 

demonstrate what was in his expert affidavit � Dr. Freeman 

started to describe the Inuit society which he had concluded 

existed on the barrens prior to their settlement . It is an 
. ,; 

area w ithin his competence as an expert . He 'said it was a 

"band level society" and he began to describe what he meant 

by that term. Objection was taken on the ground that 
- . . . .  

nothing in his a£fidavit related to that evidence. The 

objection seemed to me to be well taken and I so indicated 

but let the examination continue on the understanding 
• .  - I 

that what would emerge would be an explanation or demonstra-
-. . - - .. . .  . .: 

tion of opinions expressed in paragraphs 7 and/or 9 

of the affidavit as to the relationship of the Inuit 

with their environment • . In paragraphs 7 and 9, Dr . 
* 

Freeman had deposed : -

7 .  Since 19 5 9  I have been actively engaged 
in s t u d y  and research regar ding Inuit  land 
use . In the course of cond ucting this research 
I have acquired an_ underst anding of the Inuit 
culture and how t he Inuit relate to their 
environment .  

9 .  Over the years that the Inuit have lived 
on the land they have evolved a ver y  deep 
dependence upon the resources of the land. 
They deve loped a very comprehensive· relationship 
with their environment as a necessary p re
condition t o  physiological and c ultural survival . 
As f ar as the people in the B�ker Lake area are 
concerned , their dependence on caribou is so 
g reat tha t I wou l d  assume that they have much 
greater knowl e dge than _ we have been ab l e  to  
elicit from them. 

Transcript, Vol. X ,  p .  14 24 . 
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Dr . Freeman had not, used the term " band level 

society" in his affidavit. I n  explaining it, he said such 
* 

a society has no chieftains or states or nations and went on : 

* 

· -- Band level s o ciet i e s , g e n erally , are s o c ie�ies 
which have quite a low population den sity. The 
pe ople are nomadic and they tend t o  e xplo it a 
variety of re s ourc e s  in the ir ar eas , and 
tend to be generalists in terms  of e c on omic 
orientation , unl e s s  that ' s clearly impo s s ible 
be cause of  the re stric tio n s  o n  re s ourc e s .  

'• 
They · tend to be s o cieties which have 

particular types of e c o nomic organi zation , 
s o cial organization , and c ertain types of  
leadership , certain types of  marriag e  pattern s ,  
s o  on. We s o metim e s  regard them as being very 
flexible. O n e  of the reas o n s  for this is that 
they have problems often of  dealin g' with environ
ments which perhaps from our agricultural basis 
would be seen to be somewhat marginal. It  is 
not at all n e c e s sarily true that the y  are marginal 
to the pe ople con cern ed , but the s e  tend to be 
areas that g e o graphers wo bld call marginal lands. 
They· don ' t  us �ally support agriculture .  

The pe ople in que stion then ·have a particular 
type of organizat�on and culture and valu e s  which 
best suit them for living in that type of an 
e nvi, onm�nt and exploiting r e s o ur c e s  which often 
th�_msel:v e s  _ a r e. nomad�_c. This _ J. s  o n e  -·of · the bas e s  
i n  the s e  s o c ieties .  I think th� important thing 
is that we l o ok for pattern s. W e  are n o t  j ust 
c o n cern ed to  attach ourselves to  say , as  an 
anthropolo gis t ,  one s mall camp , which might be 
five , six people , and from that obtain all that 
information about s o ciety which might e n c ompas s 
anything up to three , four hundred people. It 
may be even more. So , c o n s e quently we s e e  the 
units as bein g units of  a much larger coherent 
organized s o c iety and very much interactin g , 
interdependent , mutually dependent o n  interaction 
with other units within the s o ciety. 

We can c ertainly rec o gnize what we called 
bands , even though units of the bands might be 
small camps of  twe nty, thirty people. But , the 
band is an ag gregation of  the s e  camps which forms 
a definite s e n s e  of c o mmunity. This is one  of the 
defining characteristics  of a band. The people 
there , for a number of reas o n s -- c ommon language , 
dialect , having a common ide ology o r  value s y stem , 
havin g c ommo nality in terms o f  the . land they u s e  
and a degre e  of interaction which would be more 
fre quent with people within their bands than people 
outside of their bands - - this nll c o nstitutes a very 
c ohe r ent s o c iety which anthropologis.ts have no 
problem in ider.tifyin g any more than the people 
have a problem kn owin g where the boundaries are . 

Transcript , Vol .  X, p .  1454 ff. 
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At this point
.

the objection was taken . What ensued was not 

as promised. It was instead a persuasive explanation of the 

bases for Dr � Freeman ' s  conclusion that I nuit society was a 

band level society composed of  units , the band s , larger than 

its constituent small camps. Those encampments of  two or 

three families were the units described by the Inuit- witnesse s , 

encountered by Inspector Dent in the mid- 1950 ' s , by Norton 

in 1 7 6 2, and discovered to have existed in tbe Thule period . 

I n  my view , nothing in the affidavit filed pursuant to Rule 

4 82 would reasonably have led an opposing party to anticipate 

that evidence as  to a band level society wou�d be adduced in 

explanation or demonstration of the affidavit. None of  the 

Defendant's counsel cross-examined Dr . Freeman on that aspect 

of his evide��� i� chi�f. In support of the obj ection they 

argued that they ·had- had no opportunity to prepare to cross

examine him on it . The·y were right . 

Deliv�ring a unanimous decision o f_the Federal .. . - - .. . . 
Court of App;al , the then Chief Justice recently said : 1 2  

12 

I wish t o  add that a perusal of some o f  
the affidavit s  of experts filed i n  this case 
leads me t o  believe that Ru le 4 82 is being 
f o l l o we d  by some c ounsel , if at  a l l ,  in the 
l e t ter rather than the spirit. I ndeed , in 
my view, the resu l t  is much less satisfac t ory 
than in the o l d  days o f  vo luntary exchange of 
valuation reports. I strongly suggest that , 
when an expert ' s  affidavit d o es no t c ontain a 
sufficiently  detailed statement o f  the exper t ' s  
reasoning so that the C o u r t  could,  in the absen ce 
of at tack,  adopt that reasoning as its o wn and 

. decide the question that is the subj e c t  of his 
evidence on the basis of it , the par ty shoul d  
no t b e  a l l o wed t o  suppl ement it by verba� 
testimony until a suppl emen tary affidavit is 
filed containing such reasoning and the o ther 
side and the C ourt · have had an opportu nity t o  
c onsider it . ( I f  tha t inv o lves a d j ournments , 
c os�s thrown away should be assessed against 
the party at  fau l t ) .  

Ka 1' am v N • C • C • [ 19  7 8 ) 1 F • C • 4 0 4 a t 4 0 6 f f . 
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I had had occasion the previous day, when that passage 

from the Karam case was cited to me, to indicate my 

intention to follow that course of action if the Plaintif fs '  

counsel persisted in efforts to adduce similarly undisclosed 
* 

evidence in chief through Dr . Harp . I must assume that the 

Defendants ' counsel had that ruling in mind when the objection 

was again taken with respect to Dr . Freeman's evidence in 

chief. Perhaps that evidence d id not turn out to be as 

crucial as they had anticipated it m ight be but, whatever 

the reason, no adjournment was requested to permit prepara

tion of cross-examination and/or rebuttal evitlence . If it  

had , it would have been granted and, since it was not, I can 

only conclude that the objection was waived . 

Dr� P�ter Usher is a " Soci6-Economic Consultant" . 

His academic qualification a t  the post-graduate level is 

geography. He received his doctorate in 1970 . Geography, 

according to The Short� � ·_ oxford Dictionary, is � -
.- ·, . - - .. • •  _ .  ·= 

The science t ha t  describes t he eart h ' s  
surface, its f orm and physical features , 
its natural and poli tical divisions, its 
climates, produc t i ons , etc. 

His work experience relative to the north and its inhabita�ts 

includes part time jobs and research in the summers of 196 2 

to 196 7, inclusive . H is f irst full time job was as a 

researcher for the Defendant Minister between October , 196 7 

and January, 197 3 .  He was retained as a consultant at Inuvik , 

N .W .T ., by the Plaintiff, Inuit Taparsit of Canada, from 

February, 197 3 to August, �974, and by the Committee . for 

Original Peoples Entitlement from September, 1974 to November, 

1976. Dr. Usher ' s  evidence had more the ring of a convinced 

advocate than a dispassionate professional . There was a lot 

of prognosis. 

* 
Transcript , Vol.  I X ,  pp . 9 80-990. 
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Object ions were taken to the admissibility of a 

good deal of Dr. Usher's evidence in chief and rulings 

were reserved. I have come to the conclusion that most 

of them weie well taken. Neither his formal training as 

a geographer nor his experience in and with the Arctic 

an� Inuit qualify him to form opinions on political, 

soc iological, behavioural, psychological and nutritional 

matters admissible as expert evidence in a court of law . 
'� 

I do accept his competence as � geographer and to reach 

economic conclusions based on that competence. 

Paragraphs 1, 2 and 1 8  of h is affidavit are pro 
" . 

forma, containing no material c onclusions. Paragraph 1 7  

is pure argument and not evidence a t  all. Paragraphs 4, 

5, 1 0, 11, 1 3, 14, 15 and 16  are not admissible . Paragraphs 

6, 7, 8, 9 and · I2 do ·s·et forth conclusions within Dr. Usher's 

competence as an expert . I did not f ind ·it necessary to 

make particular reference to those conclusions since they 

were essentially· corroborative of the evidence -bf the Inuit 

w itnesses and Dr. Freeman on the subject of the Inuit's 

exploitation of the barren lands and their resources . 

William Noah, mayor of Baker Lake, prepared a 

list of the Plaintiff ' s  places of origin which was tendered 

as an exhibit . Except as the information pertained to him

self, close relatives and others originating in the Back 

R iver country, it was largely hearsay . It was objected to 

as such . Some of the other Inuit who testified confirmed 

the information insofar as the ir families were concerned. 

Manifestly it would have been o�trageously costly to main

tain the Court in Baker Lake long enough to .hear all the 

Inuit necessary to confirm the list fully or to bring them 

south from Baker Lake for the same purpose. I am satisfied 

that an adequate sample of its contents was verified by 

admissible evidence. While they are not all the resident 

Inuit, the Plaintiffs are sufficiently numerous and their 

progeny , I am sure, even more so, to give the list some 

considerable validity as indicating the places of origin 

of the entire local Inuit population. 



- 3 7  -

Exhibits marked for identification as 1
1B 11 to 11H 11 

were tendered by the Plaintiffs as counsel was in the 

process of closing their case in chief. Exhibit "B " is a 

three volume reprint Df a 1 9 1 2  publication by the King ' s  

Printer for Canada entitled " Indian Treaties and Surrenders " .  

It contains 483 treaties with Indians dated from May 12, 1 7 81 

to March 7, 1902 . Exhibit 1'C 11 is a bundle of six Queen's 

Printer's reprints of treaties not included iJ Exhibit 11B 11 • 

E xhibits 1
1B 11 and 1

1C 1
1 are said to comprise copies of all the 

treaties ever concluded between the aboriginal inhabitants 

of Canada and its sovereign. Exhibits 11D 11 , "E  II and "F II are 

photocopies of pages from three volumes of a publication by 

the Dominion Archivist entitled "Documents relating to The 

Cons ti tutiona_l -History . of Canada " . Exhibit 1
1G 11 is an official 

publication of the Government of Quebec entitled "The James 

Bay and __ Northern Quebec Agreement 11 • N o  objection was taken 

to these documents- · on the basis of their being copies; .- ·� _ _  . .,,. . . .: 

however, the p·efendants objected to their production except 

to the extent that they represented documents of which the 

court determined it could take judicial notice. 

Exhibit 11H 1
1 ,  a photocopy of the James Bay and 

Northern Quebec Native Claims Settlement Act
1 3  

ought not to 

have been marked. The court is required, by section 18 of 

the Canada Evidence Act 1 4  to take judicial notice of it . I 

a.rn of the view that I can take judicial notice of all of the 

others . 

Many of the treaties comprised in Exhibits 1
1B 11 and 

" C "  deal with lands that once were part of R upert's Land. 

Treaties No . 124  in E xhibit 11 B" and 8 and 1 1  in " C "  are of 

particular interest .  The former adopted, in 1 8 7 1, the 

Selkirk Treaty of 1817  which, so far as I am aware, is the 

only treaty whereby aborigines ceded land in Rupert 's  Land 

13 S . C .  1 9 76- 77 , c . 32. 

1 4  R S C 1970 E-1 0. • • • , C • 
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for settlement while it was under the admin i stration of 

the Hudson's Bay Company; Nos. 8 and 11 a re the treaties 

dealing with lands that are today w ithin the Northwest 

Territories . The evidence supports the p ropos ition that 

the policies of the Hudson's Bay Company and the Canadian 

government have been consistently to conclude agreements 

with the aborigines before dealing w ith the land in a 

manner neces sarily inconsistent with their  aboriginal 

title. The documents compri sed in Exhibits "D" , " E "  and 

" F "  articulate that policy insofar as succe s sive pre

Confeder�tion governments were concerned and tne federal 

pos ition reflected in the James Bay Agreement establishes 

that this was ,  at least until very recently , still Canadian 

government pol_i9y :._ . The_ �.ourt is , of course-;· able to give 
-

effect to policy o�ly to the extent that it  i s  reflected in 

law. 

The evid.ence as to sorr.e disputed questions of ·,. . - - .. :.. . -- .,.... -· 

fact is extremely meagre , so meagre that , in other circum

stances , I should feel that the burden of proof had not been 

discharged . The meagrenes s  of . the evidence i s ,  howeve r ,  in

herent in its sub ject matter. The barren lands are vast and 

their inhabitants few and , until the present generation , widely 

scattered and constantly on the move . Thei r  h istory , beyond 

living memory , i s  unrecorded except by the handful of whites 

who , largely by accident , encountered them. Their  resources 

did not interest early traders ; their nomadic  ways and tiny 

camps did not arouse the enthusiasm of m issionaries. Snow 

houses leave no ruins and , until the proto-hi storic period , 

most of their tools and weapons were made of local materials 

which , like themselve s , their  dogs and tents , were organic  and , 

hence , biodegradable. Even today the mineral exploration is  

carried on over large areas where, except near major water 

cross ings close to the community , even the Inuit hunters are 

quite unlikely to come across them . Two or three witnessed 

incidents may well reflect a reali ty of countles s  unwitnessed 

incidents. 
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THE SOURCE OF INUIT ABORIGINAL TITLE 

While The Royal Proclamation of 1 763, various 

statutes and almost all  the decided cases refer to Indians 

and do not mention Inuit or Eskimos, the term " Indians ", 

in Canadian constitutional law, includes the Inuit. 15  In 

the absence of thei r exclusion from that term, either ex

pressly or by compel ling inference, decisions � relevant to 

the aboriginal rights of Indians in Canada apply to the Inuit. 

In light of the Sigeareak decision, 16  The Royal Proclamation 

must be dismissed as a source of aboriginal t±tle in Rupert ' s  

Land . However, the P roclamation is not the only source of 

aboriginal title in Canada . 

7 d  7 - f . t .  h ., b .  
l 7 J� c�� er v_ Attorney - Genera � o Br� � s  co �um �a,  

the six members of the Supreme Court who found it necessary 

to consider the substantive �ssues , which dealt with territory 

outside the geograph-i·c li?1i ts of. the Proclama tio?, all  held 
-· -,. . - - ... ;_ . 

that an aborig-inal - title recognized a t  common law had existed. 

Judson, J. , with Martland and Ritchie, JJ. , concurring, put it, 

at page 328, as fol lows : 

Although I think that it  i s  cl ear that 
Ind i a n  t i tle in  B ritish Col umb ia cannot owe 
its ori g in to the Proclamation of 1763, the 
fact i s  that when the s ettl ers came , the 
Ind ians were there , organized in societies 
and occupy ing the l and as the i r  forefathers 
had done for centur i e s .  Th i s  i s  what Ind ian 
titl e means and it does  not help one in the 
solution of th i s  ·prob lem to cal l it  a "personal 
or usufructuary right".  What they are as serting 
in th i s  action is that they h a d  a ri ght to con
t inue to l i ve on their land s a s  the ir forefathers 
had lived and that thi s  ri ght has nev er b e en 
lawful ly extingui shed. There can be no q u e stion 
that thi s  ri ght was " d epend ent on the good w i l l  
of the Sovere ign". 

The empha sis is mine . In the re::nlt, he held th.::i.t " Indiu.n ti tle " 

to have been extinguished . . ·The dis sen ting judgment, which held 

15 . 
Reference as to whether 

th e B . N . A . Act , 1 867, 
[ 1 9 3 9 ] S . C . R. 104 . 

16 [ 19 G 6 ]  S . C. R .  6 45 . 

1 7  [ 1 9 7 3 ]  S . C . R .  3 1 3 .  

the term " I nd i an"  in  s ection 91 ( 2 4 )  of 
inc l u d e s  Eskimo inhabitants of Que bec. 
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the aboriginal title , with certain exceptions , n�t to have 

been extinguished , was delivered by Hall, J. , with Spence 

and Laskin , JJ . ,  concurring. P igeon , J . , disposed of the 

matter exclusively on the procedural ground that the 

plai�tiffs had not obtained the required fiat to sue the 

Crown in right of British Columbia , a conclusion concurr�d 

in by Judson , M artland and R itchie , JJ. While it appears 

that the judgment of P igeon , J .  , _embodies the ratio decidendi 

of the Supreme Court , the clear agreement of the other six 

judges on the point is solid authority for the general pio-." • 
position that the law of Canada recognizes the existence of 

an aboriginal title independant of The Royal Pr-oclamation or 

any other p�erogative act or legislation. It arises at 
- -- . . .  

common law. Its recogpition by the Supreme Court of Canada 

may well be based upon an, acceptance of the reasoning of 
· . 18 Chief Justice Marshall in Woreester v Georg�a, a decision 

referred to in . -both· the·i'r :judgments by Judson and Hall , JJ.  

, Amer i c a, sepa rated f rom Europe b y  a wide 
oc ean, was inhabited by a d is t in c t  people , 
d ivided into separate nations, independent of 
e a ch othe r  and of the r est of the wor ld , having 
institutions of their own, and governing them� 
selves by their own laws. I t  is d i f fi c u lt to 
comp rehend the p roposi t ion that the inhab i t ants 
of eith e r  quarter of the g lob e could h ave ri ght
ful ori ginal c laims of domin ion ove r  the 
inhab i t ants of the  other , or ove r  t h e  l ands 
they  oc cup ied;  or that th e d i scov e r y  of eith e r  
b y  t h e  other shou ld g ive the d i s cover er  ri gh ts 
in the country d iscov e r ed which  annu lled the 
pre-existing r i ghts of its ancient possessors. 

The emphas is was included in the passage when it was quoted by 

Mr . Justice Hall at page 3 83. 

The decision of the Supreme Court of the Northern 

Territory of Australi a  in Milirrp um v Nabal co 1 9  is most useful 

in its exhaustive -compilation and analysis of pertinent 

authorities from numerous co�non law juiisdictions . It is , 

however , clear in that portion of the judgment dealing with 

Australian authorities , pages 242 to 252 , that Blackburn , J . , 

1 8  ( 1832) 6 Peters 515 a t  5 42 f f .  

1 9  
( 1 9 7 0 ) 1 7  F . L . R .  1 4 1 . 
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found himself bound to conclude that the doctrine of 

communal native title had never, from Australia '.s incep

tion, formed part of its law. If I am correct in my 

appreciation of the authority of the Calder decision, 

that is not the law of Canada. The Calder decision renders 

untenable , insofar as Canada is concerned , the De£endants ' 

arguments that no aboriginal title exists in a settled, as 

distinguished from a conquered or ceded , colo�y and that 

there is no aboriginal title unless it  has been recogni zed 

by statute or prerogative act of the Crown or by treaty 

having statutory effect. 
V . 

PROOF OF ABORIGINAL TITLE 

The e lements which the P lai�ttffs must prove 

to establish an aboriginal title cogni zab le at common law are : 

1. That they and their ancestors were 
members of an organized society . 

2. ThaE t_he·. organized siciety occupied 
the . specific territory over which 
they assert the aboriginal title. 

3. That the occupation was to the ex
clusion of other organi zed societies. 

4. That the occupation was an established 
fact a t  the time sovereignty was 
asserted by England . 

Decisions supporting these propositions include those of 

2 0  the Supreme Court of Canada in Kruger and Manue Z v The Queen 

- and the Calder case and those of the United States Supreme 

2 1  · d U S Court in Johnson v M ' IntoshJ Worcester v Georg�a an . .  v 

Santa Fe . 2 2  

20 [ 19 7 8 ] 1 S . C . R . 104 .  

2 1  ( 1 8 2 3 ) 8 W h e a t o n  5 4 3 . 

22 ( 194 1 )  3 1 4  U . S .  3 3 9 .  
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Proof that the P laintiffs and their a�cestors 

were members of an organized society is required . by the 

authorities. In q uoting Mr. Justice Judson ' s  Calder judg

ment, I emphasizea · the phrase "organized in societies" and 

I repeated the emphasis Mr . Justice Hall  had included in 

q uoting the passage from Woraester v Georgia : "having 

institutions of their own, and governing themselves by their 
'• 

own laws ". The rationale of the .requirement is to be found 

in the following diata of the Privy Council  in Re Southern 

Rhodesia : 2 3  

The es t imat ion of the rights o i  abo� iginal 
tribes is always inherent ly di ffi cul t . · Some 
tri bes are so low in the scale of soc ial 
organ i za t ion that their usages and concept ions 
of rights and dut ies are not  to  be reconc i led 
w i th the inst i tu t ions or t he ·- legal ideas of 
c iv' i 1-1 ·zed s o c i e t y • S u ch a g u 1 f can no t b e 
bridged. - r t  would be idle t o  impu te to such 
people some shadow of the rights known to our 
law and then' to transmute . i t  into the substance 
of t ransferab le rights of property as we know 
them . _In- the . presen t case_ i t  would make each 
and e�e ry _ .p.er.s on by a fi c t ional in.hef i tan ce a 
l �nded . proprietor " r i cher than al l his tribe". 
On the o ther hand, there are indigenous peoples 
whose legal concep t i ons, though differen tly  
developed, are hardly less prec i se than our own. 
When once they have been s tudied and unders tood 
they are no less enforcab le than rights arising 
under Engl ish law. Between the two there is a 
wide trac t of much ethnologi cal interes t , but 
the pos i t ion of the nat ives of Southern Rhodes ia 
w i thin i t  is very un certain ; c learly they 
approximate rather to the lower than to  the 
higher l imi t. 

Their Lordships d id not f ind it ne cessary to pursue the 

question further since they found that the aboriginal rights , 

if any, that might once have existed had been expressly 

extinguished by the Crown. 

It is apparent that the re l ative sophistication of 

the organization of any soc iety will  be a function of the 

needs of its members , the demands they make of it . Whi le the 

existence of an organized society is a prerequisite to the 

existence of an aboriginal title , there appears no valid 

reason to demand proof of the existence of a society more 

2 3  [ 19 1 9 ]  A.C. 211 a t  233 ff. 
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elaborately structbred than is necessary to demonstrate 
I 

that there existed among the aborigines a recognition of 

the claimed rights, sufficiently defined to permit  their 

recognition by the common law upon its advent in the 

territory . The thrust of all the authorities is not that 

the common law necessarily deprives aborigines of their 

enjoyment of the land in any particular but, rather, that 

it can give effect only to those incidents o� that enjoy- . 

ment that were , themselves, g iven effect by the regime 

that prevailed before . 2 4  

The fact is that the aboriginal Inui.J: had an 

organi zed soc iety . I t  was not a society with very elab

orate institutions- but it was a society organized to exploi t  

the resources available o n  the barrens _an·d essential to 

sustain human life tfiere. That was about all they could 
. ,  

do : hunt and fish and survive . The aboriginal title 

asserted here encompass.es only the right to hunt and fish 

as their anc-esto'rs dl.d .;. · 

The organized society of the Caribou Eskimos , such 

as it  was, and it  was sufficient to serve them, did not 

change s ignificantly from well before England's assertion 

of sovereignty over the barren lands until their settlement . 

For the most p art, the ancestors of the individual Plaintiffs 

were members of that society ;  many of them were . themselves 

�embers of it . That their society has materially changed 

in recent years is of no relevance . 

The specificity of the territory over which abor

iginal title has heretofor been claimed in  the reported 

cases appears not to have been a disputed issue of fact . 

In the Calder case , the sub j ect territory was agreed between 

the parties . In the Kruger case, the court did not find it 

necessary to deal with the questions of aboriginal title 

and extinguishment and disposed ot the appeal on other grounds 

to which I w ill return . I t  did , however, give a clear signal . 

2 4  
Amodu T·ijani v The S e cre tary� Sou t h e rn Niger-ta 

[ 19 2 1 ]  2 A . C .  3 9 9 . 
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as to what its approach would be in the future . Mr . Justice 

Dickson, for the court, at page 108  ff . ,  said : 

• . . Cla i ms to aborig inal title are woven 
with history , le g end , p o l i t i c s  and moral 
obli gati ons. If  the claim o f  any B and in 
respect of any p arti cu l ar land is to be 
dec i ded as a j usti c i able issue and not a 
p oliti c a l  issue , it should be so consi dered 
on the fa cts pe�tinent to that B and and to 
that land , and not on any global basis • • • 

There were obviously great di f fer�nces between 

the aboriginal societies of  the Indians and the Inuit and 

decisions expressed in the context o f  Indian societies 

must be applied to the Inuit with those dif ferences in mind . 

The absence o f  political structures like tribes was an in

evitable consequence o f  the modus vivendi dictated by the 

Inuit ' s  physi�al: �nvir�nrnent. Similarly the Inuit appear 

to have occupied the barren land3 without competition cxce9t 

in the vicinity o f  the t�ce line . That , · too , vas a function 

o f  their physical environment. The pressures o� __ other people�. , 

except from the fringes o f  the boreal forest , were non-existent 

and , thus , the Inuit were not confined in their occupation o f  

the barrens in the same way Indian tribes may have confined 

each other elsewhere on the continent. Furthermore , the 

exigencies of  survival dictated the sparse , but wide ranging, 

nature of  their occupation . 

In Mitchel v 25 U . S . , Mr . Justice Baldwin, 

delivering · the opinion o f  the Court , said : 

25 

Ind i an p osses s ion or o c cu p ation was 
c onsi dered with reference to the ir habits. 
and m o d es of life ; the ir h unting -grounds 
were as much in their a ctual p ossess ion as 
the cleared fields of the whites ; and the i r  
r i ghts t o  its exclus i ve enj oyment i n  the ir 
own way and for the ir own purposes were as 
m u ch respecte d , until they abandone d  them , 
m a de a cession to the g o �ernment , or an 
authori zed sale to ind i v i d uals • • . • 

The merits of th is c ase d o  not make it 
nec essary to inquire whether the Ind i ans 
with i n  the Unite d S t ate s ha d any other ri ghts 
o f  s o i l  or j urisd i cti on ; it is eno ugh to c on
s i der it as a s ettle d princi ple t hat their 
right of o c c u p llncy is c o ns i d ered as sa c r ed as 
th� fee-simp le of t h e  wh i tes . 

( 1 83 5 )  9 P e t ers 7 1 1  at 7 4 6. 
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The value of early American decision� to a 

determination of the common law of Canada as it pe rtains 

to aboriginal rights is so wel l  established in Canadian 

courts, at.: -all levei.!:i , as not now to require rationalization. 

W ith respect, the American decisions seem considerably more 

apposite than those P rivy Counci l  authorities which deal 

with aboriginal societies in Africa and Asia at the 

upper end of the scale suggested in Re Southern Rhodesia . 

American dec isions as to the existence of aboriginal title, 

rende red since creation of the Indian Claims Cornrnission, 2 6  
... . 

must be approached w ith considerable caution. The Commiss ion, 

�hose decisions are the subject of most recent American juris

prudence, is authorized, inter a Zia , to ��!�rmine "claims based 

upon fair and; h;'no'rable deal ings that a re not recognized by any 

rule of law or equity", _a jurisdiction well · beyond any Parliament 

has yet 9e legated to any Canadian t�ibunal .  

The naeure �- �ifent o r  degree of the abor igincis' 

physical presence on the land they occupied, required by the 

law as an essential e lement of thei r  aboriginal title is to 

be determined in each case by a subjective test . To the 

extent human beings were capable of surv iving on the barren 

lands, the Inuit were there ; to the extent the barrens lent 

themselves to human occupat ion, the Inuit occupied them . 

The occupation of the territory must have been to the 

. exclusion of other organized societies . In the Santa Fe case, 

at page 345, M r .  Justice Douglas, giving the opinion of the 

court, held : 

2 6  

Occup ancy neces sary t o  e s t ab l i � h  
abori g inal pos s e s s ion i s  a q ues t ion of 
fact to  be dete rmined as any o t her 
q ues t ion of fact. I f  i t  were e s t ab l i s hed 
as a fact that t he lan d s  i n ·  ques t ion were , 
or w e re i ncl uded in , t h e  ance s t ral home of 
the Wal n p a i s  in t he sense that  t hey con 
sti t u ted definab le terri tory occu p ied ex
clu s ively by the Wal a p a i s  ( as d i s t in g u i shed 
from lands  wan dered over by many tribes ) , 
then t he W a la p n i s  h a d  " I nd i a n  t i t le "  which, 
un les s ex t i n g u i s hed , s urv i ved the ra i lroad 
g ra n t  of 1 8 6 6 .  

Pub l i c Law 7 9 - 9 5 9 ,  A u g u s t 13 , 19 4 6 .  
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In the early histor i c  period , it was · the Chipewyan, 

not the Inuit, who wandered over the southwesterly portion of 

the Baker Lake Area . During the prehistori c  period Indians 

occupied the Dubaunt valley and both Indians and Inuit 

occupied portions of the Thelon valley . The historic 

fact of their hostility supports the inference that 

their occupations of the same sites were succJssive rather 

than simultaneous. The evidence suggests that , in prehistoric  

times , the southwest portion of the Area was a transitional 

zone with primarily Indian o ccupation toward tne boreal forest 

and primarily Inuit occupation toward Baker Lake . The only 

reason for e it�er being there was the seasonal availability 
- -· - . 

of caribou,  s9 I _ cannot .see that small camps of Inuit were 

likely , deliberately , to have wandered into land seasonally 

exploited by relatively large bands of Indians. 

This is- ·the .only area where· the weight of the 
� . - - .. - . 

evidence does not confirm the admission by the government 

Defendants that the Inuit had occupied and used the Baker 

Lake Area sin ce time immemorial . The law is clear that 

where the evidence and an admission by counsel cannot stand 

together , it is the duty of the court to have regard to the 

real facts as established in evidence . 2 7  I take it that, 

in this context , "time immemorial" runs back from the date 

of assertion of English sovereignty over the territory which 

was probably no earlier than 16 10 and certainly no later than 

May 2 ,  16 70. 

On the evidence , I cannot find that the entire 

Baker Lake Area was exclus ively occup ied by the Inuit on the 

advent of English sovereignty. The archaeological and histor

ical evidence leads to the conclusion that probably , at that 

2 7  Sinc lai r  v B lue Top Brewing [ 19 4 7 )  4 D . L . R .  5 61 .  ( S . C . C. ) . 
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date ,  the boundary between Inuit and Indian land traversed 

the southwesterly portion of the Baker Lake Area. I have 

concluded, admittedly on the b asis of very meagre evidence 

and recognizing a large element of arbitrariness as neces

sary to a definition of the boundary of exc lusive Inuit 

occupation, that the· territory to the south and west of a 

line drawn from the east end of Aberdeen Lake to the con-

fluence of 

territory. 

he Kazan and Kunyak Rivers was not Inuit 

At this point, it must be recalled that the lands 

over which the Plaintiffs assert their aboriginal title a re 
. ,; 

not just the Baker Lake Area but an undefined· area that 

includes it. The Baker Lake Area is where they say they are 

presently sufrering a violation of their rights under their 
.• . . .  

aboriginal title- .and in respect of which they seek inj unctive 

and other relief but ,  again, their assertion of abori•ginal 

title is not confined to the Baker Lake Area. The evidence 

as to Inuit occupation_ d_oes not extend beyond the R . C . M . P. .. . - - ... . . . : 

detachment area ; it does , however, lead to the conclusion 

that Inuit occupation of the detachment area did not change 

□aterially between prehistoric times and their settlement. 

In the result, I find, on a balance of probabil

ities on the evidence before me, that, at the time England 

asserted sovereignty over the barren l ands west of Hudson 

Bay, the Inuit were the exclusive occupants of the portion 

of b arren l ands extending from the vicinity of Baker Lake 

north and e ast toward the Arctic and Hudson Bay to the 

bound aries of the Baker Lake R. C . M. P. detachment area as 

they were in 1954 including ,  specifically ,  t�at portion of 

the detachment - area lying north and east of a line drawn from 

its boundary downstream along the Thelon River to its 

outlet from Aberdeen Lake, thence southeasterly to the 

confluence of the Kazan and Kunwak R ivers and thence upstream 

along the Kazan to the boundary of the area. An aboriginal 

title to that territory , carrying with it the right freely to 

move about and hunt and fish over i·t, vested at common law 

in the Inuit .  
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EXTINGUISIIMENJ.' B EFORE l 8 7 0  I 
I 

The Defendants say that the Inuit ' s  aboriginal 

title in Rupert' s  Land was extinguished by the Royal Charter 

of May 2 ,  1 6 70, granting Rupert ' s  Land to the Hudson ' s  Bay 

Company or, if not by that , by the admission of R upert's 

Land to Canada in 1 8 70. The limits of R upert ' s  Land are 

not in issue here nor does anything turn on the formal name 

of the grantee which w i l l  simply be referred to as "the 

company ". 
·.; 

The Royal Charter granted the company "the sole 

Trade and Commerce of" Rupert ' s  Land. It constituted 

Rupert's Land " one of our P lantacions or Colonyes in America" 

and went on : 

. . •  And fur ther WEE DOE b y  these pr esentes 
for us our �eires and su c c �ssors make 
create and consti tute the sai d Governor 
and Com·fany . for the tyme being and_ -�he ire 
succ�sso�� ibe t rue and absol u te Lordes and 
P�opri c tors of the same Terri t ory lymit tes 
and places aforesa i d  And of all other the 
premisses SAVING ALWAY S the fai th Allegiance 
and Soveraigne Dominion due to  us our heires 
and su c c essors for the same TO HAVE H OLD 
possesse and enjoy the said Territory lymi t tes 
and places and all and singular other the 
premisses hereby granted as a foresaid with 
theire and every of their R i gh tes Members 
J urisd iccions P reroga t ives Royal tyes and 
Appur tenances whatsoever to  them the sai d  
Governor and Company and theire Suc cessors 
for ever TO BEE HOLDEN of us our heires and 
successors as of our Mannor of East Greenwich 
in our County of Kent in f r ee and common 
Soccage and not in Capite or by Knightes 
Servi ce YEILDING AND P AY ING  yearely to us 
our heires and Successors for the same two 
Elkcs and t wo B lack b eavers whensoever and 
as o f ten as Wee our hei res and successors 
shall happ en to  ent e r  in to the said Countryes 
Terri toryes and Regions hereby gran t e d  .. . 

The company ' s  legislative authority in the colony 

was limited to the making of reasonable laws , not repugnant 

to the laws of Eng land, with their app lication explicitly 

restricted to the company itse lf , its officers and servants . 

The company ' s  judicial jurisdiction was limited to the applica

tion o f  E11y lish civil and criminal l u.w to persons "belonging to" 
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or "that shal l  live under" the company . That the draftsman 

o f  the 8harter did not contemplate Rupert's Land as total ly 

devoid of  aboriginal inhabitants is evident . . The company 

was empowered to make "peace or Warre w ith any Prince or 

People whatsoever that are not Christ ians " in Rupert ' s  Land 

"and alsoe to right and recompense themse lves upon the Goodes 

Estates or people o f  those partes " . .  
'

< 

The presence in Rupert's Land-o f  aboriginal inhabi-

tants with aboriginal property rights was contemplated. The 

Charter did not purport to supercede with English law , the 
V . 

laws by which the aborigines governed themselves , nor did it 

authorize the company to legislate i n  respect of aborigines 

nor to adj udicate in respect o f  them or their laws . The 

extinguishment · of· ·abo;=-iginal title by the Charter depends 

entirely upon the grant o f  title recited above . 

This charter was by no means the only nor the 

first Royal CJ:larter tha-t .. establ ished a proprietary· colony 

in North America and granted title to the lands comprised 

in the colony to its proprietors . I n  fact , it was the last. 

The proprietors o f  those other colonies , before as well as • 

after May 2 ,  16 7 0 ,  generally , i f  not invariably , e ffected · 

the extinguishment o f  aboriginal rights by cession or sword. 

They did not rely on the incidents o f  a title peculiar to 

English law as displacing whatever rights the aborigines 
* 

enjoyed under their own laws . 

It seems to me that the grant o f  title to the 

company was intended solely to de fine its ownership of  the 

land in relation to the Crown , not to extinguish the aboriginal 

title . That conclusion is consistent w ith what had already 

happened in other North l\merican colonies where , unlike 

Rupert's Land , settlement had made necessary the extinguish-

ment o f  aboriginal title . I t  is consistent with the policy 

* 
A v e r y  u s e f u l  a n a l y s i s  o f  n v a i l n b l c  h i s t o r i c a l  nw t c r i a l  
r c 1 c v n n t t o t he  c o n c 1 u !.d. o n i, r e  a c h c: d i n t h i s a n d t h  e n c x t 
p n r a g r a p h  i s  t o  b e  f o u n d  i n  C h a p t e r (, o f  'J.'hc Land H,'. g h -t a  
o f  Indi a i n o u D  Canad-i a n  Pc o p l- c s ,  a t h e s i s  s u b m i t t e d  f o r  
t h e d e g r e e  o f  D o c t o r  o f  P h i l o s o p h y  i n  t h e  U n i v e r s i t y  o f  
O x f o r d , T r i n i t y  t e r m ,  1 9 7 9 , b y  B r j n n S l a t t e r y , p r e s e n t l y  
o f  t h  c F :i. c u  1 t y o f  Law , U 1 1  i v  c r s  i t  y o [ S :i. s k a  t c !_1 1� w a n ,  S n  s k a  t o o  n • 
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of the company itself ,  expressed as early as 1 6 83 ,  with 

respect to lands required for trad ing posts. It is con

sistent with what the company in fac t did , through i ts 

surrogate Lord Selkirk , the only time it  was required to 

make provision for a settlement. I t  is consistent with 

what the Canadian government has done s ince the admission 

of Ruper t ' s Land to Canada . 

The coexistence of a n  aboriginal t�tle w ith the 

estate of  the ordinary private iand holder is readily 

recognized as an absurdity. The communal right of  aborigines 

to occupy it  cannot be reconciled with the r ight of  a private 

owner to peaceful enjoyment of  h is land. However, its 

coexistence w ith the radical title o f  the Crown to land is 

characteristic of  aboric:Jinal _title and the - company , in its 

ownership o f  Ruper t ' s Land, aside from i t� trading posts_, 

was very much in  the position o f  the Crow n .  I ts occupation 

of the terri tory in - issue was , . at most , notion�t _ _ . 
- - ... : . .  .. .. 

I therefor find that the Royal Charter o f  May 2 ,  

1 6 70 ,  did not extinguish aboriginal title i n  Ruper t ' s  Land . 

Nothing in  the 1690 Act of Parliament that confiimed the 

Ch h d b . h " . 2 8 arter a any earing on t is question. Likewise , I ±ind 

nothing in  the Imperial Order in  Counc i 1 2 9  of  June 23 , 1 8 70 , 

whereby Ruper t ' s  Land was admitted to Canada that had any 

effect on aboriginal title. 

In  the latter respect ,  the Plainti ffs urged that 

paragraph 14 of the Order in  Council is a term which must 

be fulfilled before the Parliament of  Canada w i ll have the 

legislative j ur isdiction to extinguish aboriginal title in 

Rupert ' s  Land . 

2 8  

2 9  

14 . Any c l a i m s  o f  Ind ian s  to compe n s at ion 
for lan d s  req u ired for p urposes of s e ttlement 
sha l l  b e  d i s po s e d  of b y  the·  Can a d i an Govern
ment in comm un ica t ion w i th the Imperial  
Gov e rnmen t ;  and  the Comp any sha l l  b e  re l i ev e d  
o f  a l l  re s pon s i b i l ity i n  re s p ect of them. 

2 W . &  M . , c . 2 3 . 

R . S . C .  1 9 7 0, A p p end i c e s, Ap pen d i x  I, No. 9 .  



( 

- 5 1  -

I disagree. The provis ion neither created nor extinguished 
. . 

rights or obligations vis a vis the aborigines, nor did it, 

through section 146 of the British North America Act, 'l. 86 ?  3 0 , 
limit the legislative compe tence of P arliament. It merely 

transferred . existing obligations from the company to Canada. 

The aboriginal title, vested at  common law in the 

Inuit, had not been extinguished prior to the admission of 

Rupert's Land to Canada. That title was not extinguished by 

or in the process of admission. It  subsisted when Rupert's 

Land became part of Canada . 

EXTINGUISHMENT SINCE lB?O  

The Inuit ' s  aboriginal title has not been extin-

guished by surrender . Since the admission of Rupert 's  Land 

to Canada, it has: oeen _within the legislative competence of 

the Parliament of Canada �o extinguish i t .  Parliament has 

not enact�� legislation expressly extinguishing that title. 

The .Plaintiffs :argue that any such extinguishrnent 

· must ·be -effected expressly. They find support for that pro

position in the judgment of Mr. Justice Hall in the Calder 

case . The Defendants argue that ext�nguishment may be the 

necessary result of legisl ation even though the intention is 

not expressed . They find support for their position in the 

jucgment of Mr. Justice Judson in the Calder case. 

At page 402, Mr. Justice Hall , referring to the 

"Indian title " in issue, said : 

I t  b e in g  a l e g a l  r i gh t ,  i t  c o u l d  n o t  t h e r e 
a f t e r  b e  e x t i n g u i s h e d  e xc e p t  by s u r r e n d e r  
t o  t h e  C rown o r  b y  comp e t e n t  l e g i s l a t ive 
a u t h o r i t y , and then on 'l.y by specific 'l.egis 
'l.ation . 

The emphasis is mine. After citing a number of authorities , 

he concluded his discussion of the particular point , at P?ge 

404, as follows : 

30  

I t  w o u l d ,  a c c o r d in g l y ,· a p p e a r  t o  be  b eyond  
qu e s t i o n  t h a t  t h e  o n u s  o f  p r o v i n g  that  t h e  

R . S . C .  1 9 7 0, Append i c e s ,  Appe n d ix I ,  No.  5. 
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Sovere ign int e n d e d  to ex t i n gu i s h  the Indian 
title  lie s  on the Respond ent and that •the 
in tention must be "cZear and pZain " .  

Again, the emphasis  i s  mine. I f  I understand the P lainti ffs  

well, they argue that ; to extingui sh aboriginal title, legi s 

lation must · state expre s sly that such extinguishment i s  i t s  object. 

I have perused the authorities cited by Mr. Justice 

Hall and the one upon which he appears to have relied for the 

qualification embraced in the phrases I have emphasized i s  the 

following passage from the opinion o f  Davis, J., for the United 

3 1  States Court o f  Cla im s, in Lipan Apache Tribe v U . S .  

The correct inquiry i s , not whether the 
Repub l i c of Texas ac corded  or gran t e d  the 
I nd ians any rights, but whether that sov ere i gn 
ext ingui shed their p r e - exi s t ing oc c u p ancy ri ght s .  
Extinguishment can take several . forms ; i t  can be 
effected " b y . t reaty , by the sword , by purchase , 
bf �h� · exer� i s e  of complete dominion adverse t o  
the righ t  -of o c c upancy, or otherwise . • .  " .  United 
S tates v San ta Pe Pac . R . R . ,  supra, 314 U . S . at 
3 4 7 . Wh i l e  the s e le c tion of  a means i s  a 
governmental preroga tive , the actual act ( or acts) 
of extinguishment mus t be p l a i n  and unamb i guous . 
In. the·-·absence of a "cZear and pZain.- -"i ndication " 
in · the pub Zic records that the sovereign "intended 
to extinguish aZZ of the [cZaimants ' ]  rights "  in t heir 
property,  Indian titZe continues. Id . at 3 5 3. 

The emphasis was added by Mr . Justice Hall. 

It  i s  apparent that the . phrase "clear and p lain 

intention " has its origin in the S anta Fe decision . The 

issue, which gave ri se to the phrase, wa.s whether a band ' s  

acceptance of a reservation in 1881  had effected an extin

guishment , by voluntary cess ion, of their aboriginal title 

to lands which were subject to the Act of Congres s  of  July 

27, 1866  which had granted those lands to the �ailway . The 

Act provided , in part, that : 

31 

2 .  The United S t a t e s  sha l l  e x t inguish , 
as rap i d l y  as may be consi sten t with pub l i c  
pol i c y  and the we l f ar e  o f  the I n d ians , and 
only by . their volun t ary cession , the I n d i an 
ti t le to all lands fal l ing u n d er t h e  op e ra
t i on of  t h i s  n et and required in the d o n a t ion 
to the road named in the act . 

( 1 9 6 7 )  1 8 0  C t .  C l . 4 8 7  a t  4 9 2 . 
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That is clearly the exp�ession of avowed solicitude Mr . 

Justice Douglas had in mind when he said, at pages 353 

and. 354 : 

We sea r ch the public rec ords in vain for 
any c le a r  and p l a in indi c a t ion that  Congress 
in c rea t ing the Colorado R iver reservat ion 
was doing more than m a king an o f fer to t he 
Indi ans, inc l uding the W a l a p a is, wh i c h  i t  
was hop e d  would be a c cep t e d  as a c omp romise 
of a t roub lesome q uest ion. We f ind no 
indi c a t ion t h a t  Cong ress b y  c re a t in� t h a t  
reserva t ion intended to ext inguish ill o f  
t he r ig h t s  wh i c h  t h e  W a l apais h a d  i n  the i r  
ances t r a l  home. Th a t  Cong ress could have 
e f fe c ted suc h  an ext inguishment is not doub�ed . 
But an ext inguishment c a nno t be l i g h t l y  imp l ied 
in view of  t he avowed sol i c i t ude of t he Fede r a l  
Government for t he wel f a re o f  i t s  Ina i an w a rds. 

No Canadian legislation requiring that legislative 

extinguishment of aboriginal t itles be effected in a partic

ular way, has peen .brought to my attention. There are numerous 

Canadian authorities which have held that the aboriginal right 

to hunt, �ven when confirmed by treaty, is subject to regula

tion by compet��t l�gi�����on. ��e decis �pn in Sikyea v The 

Queen, 3 2  delivered by Mr. Justice Hall for the Court, is an 

example. The right freely to hunt, as one ' s  ancestors did, 

over particular land, · has been an important incident of most, 

if not all, aboriginal titles yet asserted in Canada. It is 

the right proved here. It is, nonetheless, a right that has 

been abridged by legislation of general application making no 

e:>..rpress mention of any intention to deal w ith aboriginal title 

in any way . 

I cannot accept the Plaint iffs ' argument that 

Parliament ' s  intention· to extinguish an aboriginal title must 

be set forth explicitly in the pertinent legislation. I do 

not agree that Mr . Justice Hall went that far . Once a statute 

has been validly enacted, it must be given effect . If its 

necessary effect is to abridge or entirely abrogate a common 

law right, then that is the e ffect that the courts must give it. 
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That is as true of an aboriginal title as of any ·other common 

law right . Section l (a) of the Canadian BiZZ of Rights 3 3  does 

not -make the aboriginal title in issue here an exception to 

the general rule. 

The legislation in the Calder case consisted of 

thirteen separate items : nine proclamations by the Governor 

of the Colony of Bri tish Columbia and four ordinances of its 

Legislative Council , none o f  which expressly provided that it  

was intended to extinguish aboriginal title . Their pertinent 

provisions are set out in the trial judgment. 3 4  After summar

i zing them , Mr . Justice Judson, at page 3 3 3, �1id :  

The resu l t  of  these p r o c l am a t i o ns and o r d i 
nances was st a t e d  b y  G o u l d  J .  a t  the t r i a l  i n  
t�e f o l l owing  terms. I a c cep t his sta temen t,  
as  did  the C our t of  A p p ea l : . . . 

The va r i ous p i eces o f  l e g isla t i on re
ferred t o  above a re c o nnec ted� and in 
m any instan ces c o n t a i n  referen ces inter 
s e ,  espec i a l l y  X I I I .  They extend b a c k  
wel l p rt o r  t o  November 1 9 ,  1866, the d a te 
b y  whi c h �  as a cer t a in t y, t he del inea ted 
�an d ;  we� ; il l w i thin the b � u n d a r ies of 
the C o l on y  o f  B r i t ish C o lumb ia, and  thus 
emb r aced in the l an d  leg isl a t i on of  the 
C o l ony, where the wo r d s  were a p p r o p r i a te. 
Al l thir teen r e v e a l  a un i t y  of i n ten t i on 
t o  exerc ise, and the leg isl a t ive exerc ising, 
of abso lute soverei g n t y  o ver a l l  the l ands 
of B r i t ish C o lumb i a ,  a sovereignty  i n c on
sisten t w i th any c o nfl ic t i n g  in terest, 
i n c lud i n g  one as t o  " a b o r i gi n a l  t i t le,  
o the rw ise known as  the Ind i a n  t i t le", t o  
quo te the  s t a t ement o f  c l a im. The l e g isla t i on 
p r i o r  to  November 19, 1866, is i n c luded to  
show the inten t i o n  o f  the suc cessor and 
c onne c t e d  legisl a t i o n  a fter that da te, whi c h  
lat ter legislat io n  c e r t a in l y  inc luded the 
d e l inea t e d  l a n ds. 

He concluded, at page 3 44 :  

3 3  

I n  m y  o p i n ion, in the  p resent case, the 
sov e r e i g n  autho r i t y  e lec t e d  t o  exerc ise 
c omp l e te d o m i n i o n  over the l a n d s  in quest ion, 
a d v e rse t o . any r ight o f  o c c u p a n c y  which the 
Nishga T r i be m i g h t  have ha d, when, b y  l e g is
la t i on, i t  o pen e d  up suc h lands f o r  se t t le
men t ,  sub j ec t t o  t he reserves of land se t 
aside  fo r I n d ian o c c up a t i o n. 

R. S. C .  1 9 7 0 ,  A p p e n d i c e s , App en d i x  I I I. 

3 4 
( 1 9  6 9 ) 8 D . L . R. ( 3 rd )  5 9 n t 7 5 f f  . 



- 5 5  -

To say tnat the necessary result o f  legislation is adverse 

to any right of aboriginal occupancy is tant amount to 

saying that the legislator has expressed a clear and plain 

intention to extinguish that right of occupancy . Justices 

Hall and Judson were , I think , in agreement on the law, i f. 

not its application in the particular circumstances. 

I now turn to the legislation said  to have 

ef fected the extinguishment o f  the aboriginal title in 

issue. All apply to the District o f  Keewatin. � No real 

doubt as to the validity of any has been suggested , or 

suggests itself ,  to me . 

The first Dominion Lands Act 3 5  provided:  

4 2 .  None  of  t h e  p r o v i s i o n s  o f  t h i s  A c t  
r e s p e c t in g  t h e  s e t t l ement  o f  A g r i c u l t u r a l  
l a n d s , o r  t h e  l e a s e  o f  T imb e r  l an d s , o r  t h e  
p u r c h a s e  a n d  s a l e  o f  Mine r a l  l a� d s , s h a l l  
b e  . h e l �  t o  app l y  t o  t e r r i t o�y � he I n d i a n  
t i t l e . t o wh i c h  s h a l l  n o t  a t  t h e  t ime h av e  
b e e n  e x t i n g u i s h e d .  

That provision w as carried forward , verbatim, in the Dominion 

Land Act; 1 8 793 9 which· was repealed by the Dominian Lands Act, 
. - ... ... ;, . . 

1883, 3 7 which, . in turn , provided : 

8 .  None  o f  the  p r o v i s ions  o f  t h i s  A c t  
s h a l l  b e  h e l d  t o  app l y  t o  t e r r i to r y  t h e  
In d ian t it l e  t o  w h i c h  s h a l l  n o t , a t  t h e  
t ime , h a v e  b e e n  e x t in g u i s h e d  

That provision continued in e f fect until enactment o f  The 

Domi nion Lands Act 3 8 of 19 0 8. 

The 190 8  Act contained no provision exempti�g from 

its operation territory to which the Indian title had not been 

extinguished .  

35 S . C .  1 8 7 2 , 

3 6  S .  C .  1 8 7 9 ,  

3 7  S .  C .  1 8 8 3 ,  

3 8  S . C .  1 9 0 8 ,  

It did provide : 

7 6 .  The Governor  in Counc i l  may-

( a )  w it h d raw f ro m  the o p e r a t io n  of  t h i s  
Ac t ,  subj e c t  t o  e x i s t in g  r i ghts  a s  d e f i n e d  
o r  c r e a t e d  thereun d e r , s u c h  l an d s  a s  have 
b e e n  or may be r e s e r v e d  f o r  Ind ian s ; 
( b )  grant  l a n d s  in s a t i s f a c t ion  o f  c l a ims 
o f  h a l f - b r e e d s  a r i s ing  o u t  of the  - c x t in
gu ishment  o f  the I n d i an t i� l e ;  

( c )  u pon  the e x t in gui shment  o f  the  Ind ian 
t i t l e  in  any � e r r i t ory  o r  t r a c t  o f  l a n d , 

C .  2 3 • 

c . 3 1  

C • 1 7 . 

C .  2 0 . 
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make to pe r s ons sa t i s fac tor ily  e s t abl ish
ing undi � tu rbed occupat ion of any l?nds 
wi thin the said t e r r i tory or t r a c t  a t  the 
date of such ext ingu i shment ,  by the i r  own 
res idence or that of the i r  s ervant s ,  
t enants or agents , in a c t ual peace able 

_ . ·posses s ion thereof, free g r ants of the 
s a i d -�ands ,  provided t hat an area not more 
than e q �a l  to  a quar t e r - se c t ion shall  be 
so g ranted to any one person unl e s s  the r e  
has been cul t ivat ion o f  more than that a rea ; 

Apart from periodic consolidations , the 1908 Act remained in  
. '-

force , without pertinent amendment, until replaced by the 

3 9  Territoriai Lands Act i n  1 9 50 ,  which continues in force 

today . 
4 0  

" . 
Until 19  50 , Parliament had not , by .general legisla-

tion , extinguished aboriginal titl e  in the Northwest Territories. 

Indee d ,  it expressly contemplated extinguishment as a future 

event . 

The Territoriai  Lands A c t  makes no exemption of lands 

subject to unextinguished aboriginal title and , unlike its 

predecessor ,  ).t does .not- expressly contemplate the future 

" extinguishrnent of Indian title " .  The authority heretofore 

reserved to the Governor in Council by paragraph 76 (a )  is 

included in the authority delegated by .paragraph 19 ( d) of the 

present Act : 

19. The Governor in  Coun c i l  may 

( d )  s e t  apa r t  and appropr i a t e  such ir�as 
o r  l a nds a s  may be necessary to  enable 
t he Gove rnment o f  Canada to fulfil  i t s  
obl i gat ions under t re a t ies w i th the Indians 
and to make f ree g r ants or lease s for such 
purpose s ,  and for any other purpose t hat he 
may c on s i de r  to  be conduc ive t o ·  the we lfare 
o f  the Indians ; 

That is the only reference in the Act to any �boriginal 

inhabitants . rn view of the fact that the lands ceded by 

the Indians under Treaties 8 and 1 1 ,  concluded in 1 8 9 9  and 

19 2 2  respectively , comprised all of the mainland of the North

west Territories west of the Coppermine and Lockhart Rivers , 

39 
S . C . 1 959, c . 22 .  

4 0  
R . S . C. 1 9 70 ,  c.T- 6. 
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it is understandable that the a uthorities of the Governor 

in Council under paragraphs 7 6 (b ) and 76 (c) of the 1908 

A�t were considered obsolete by 1950. The demand, by half

breeds or an__yone else , for the opportunity to settle east 

of those rivers or in the Arctic Islands must have been 

sli�ht between 1922  and 1950. 

The Defendants argue that the removal by Parliament 

of the earlier express recognition of unextinguished " Indian 

title" is to be seen as an expression of its intention to 

extinguish aboriginal title. As part of my historical 

research, I referred to Parliamentary Reportst pertinent to 

the enactment of the Territorial Lands A ct . 4 1  The House of 

Commons dealt with the bi l l  on May 10, 1950, at a session 

that began a1:_ } : �q p.m . _ ._and adj ourned at· 5 : 50 p .m. In 

addition to oral ques-tions and other routi_ne proceedings, 

the House dealt with five bills that afternoon. Three, 

includiri� th� subject, were dealt with by seco�4- reading, 
.,. - _ ... .... :. -

Committee of the Whole and third reading. The Committee of 

the Whole finished dealing with the fourth and it passed 

third reading. The fifth passed second reading. The entire 

consideration of the subject bill, second reading, Committee 

o f  the Whole, and third readin g, occupies about six and one

quarter pages of the Report commencing at page 2 3 6 4 .  The 

word "Indian "
.
appears only where the sponsoring Minister 

stated that the bill did not apply to lands " under the Indian 

A c t " . The word " Indian"  does not otherwise appear in the 

report and the words "Eskimo",  " Inuit " or " aborigine "  do not 

appear at all . Debate in the Senate was considerably less 

extensive . While I cannot have regard to anything said in 

either House in interpretting the statute, it is, I think, 

4 1 The Senate of Canada, Offi cial Report of Debates, 
2nd  S e s s i o n, 2 1 s t  P a r l i a m e n t ,  V o l  I .  

Official Repo1,t of Debates, House of Commons , 
2nd S e s s i o n ,  2 1 s t  P a r l i a m e n t , V o l  I I I .  

Re c o r d s o f  t h e  p r o c e e d i n g s  o f  P n r l i a m e n t a r y 
c o mm i t t e e s  w e r e  n o t  r o u t i n e l y  p n b l i :-. h c d  i n  1 9 5 0 . T h e  
c o n s i d e r :-i t i o n  o f  t h e  b i l l  b y  t h e  S c n n t c  C o mm i t t e e  o n  
B a n k in g a n d  C o mme r c e  w o u l d  a p p e a r  n o t  t o  h a v e  b c! c n  an 
e x c e p t i o n . N o t h i n g  in i t s  r e p o r t  t o  t h e  S e n a t e  s u g g e s t s  
t h n t  c x t i n g 11 i s h m c n t  o f  a b o r i g i n a l  t i t l e  w a s  c o n s i tl e r l! d 
h y  t h e  C o m m i t t e e . 
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fair to remark the irony implicit in the idea 

right, particularly vested in certain people, 

tpat !such a basic 
I 

then . helpless 

to look afte r the ir own interests, over whom Parliament had 

exclusive legislative competence, was, in 1 950, so casually 

ext�nguished . Without re gard to what was intended or 

achieved, it is an historic fact, of which I am entitled 

to take judicial notice, that,- in enacting the Territorial 
'• 

Lands Act, Parliament did not expressly direct its attention 

to the extinguishme nt ·of aboriginal title . 

The legislation which the Defendants say amo unts 
. ,; 

to the exercise by Parliament of "a sovereignty inconsistent 

with any conflicting interest, including one to aboriginal 

title " ,  to . adopt _the terminology accepted by Mr . Justice 

Judson in the carder decision includes certain provisions 
· 4 2 of the Territorial Lands Act , the Public Lands Grants Act 

and the Northwest Territories Act�J The key provision is 

section 4 of the Terri torial Lands Act : ., 

4 .  S ub j e c t  t o  t h i s  A c t ,  the  Governor in 
Counc il may author i z e  t he sale , lease or 
o ther d ispos i t ion o f  terr i t orial lands and 
ma y make regul a t i o n s  a u t h o r i z ing t he M in i s t e r  
t o  sell, lease or o therwise dispose of 
terr i torial lands sub j e c t  to su c h  limi tat ions -
and c o n d i t i o n s  a s  t h e  G o v e r n o r  i n  C o unc i l  may 
p r e s c r i b e .  

" Territorial lands" are defined to include all interests in 

land in the Northwest Territories, including mines and 

minerals, vested in Her Majesty in right of Canada or of which 

the federal government has power to dispose. If there is any 

gap in the above authority of· the Governor in Council :  to dis

pose of interests in land in the Northwest Territories, it is 

apparently filled by section 4 of the Public Lands Grants Act 

4 2  
R . S . C .  1970, c .P-29. 

4 3  
R . S . C .  1970, c . N-22 . 
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which authorizes the sale , lease or other disposition of 

public lands and the prescription of limitations and con

ditions in respect of such disposition . 

.It is sufficient to summarize the other pro

visions of the Territorial Lands Aat relied on. Sections 

3 . 1" and 3 . 2  empower the Governor in Council to appropriate 

ritorial lands as a land management zone and to make 

- � egulations and issue permits governing and �llowing sur

face use in a z one. Section 8 authorizes the making of 

regulations for the leasing of mining rights in , on and 

under territorial l ands. Section 1 4 (a )  autho.rizes regula-• 

0- . . . _ . ,_: .. -:_·:_. :. , . . . .. >�especting permits to cut timber. Section 19  authorizes 
. . • ·:.:i. 

t1,..:.: ·, �overnor in · Council to withdraw lands from disposition 

under the A ct and to se_t apart and appropriate territorial 

lands for numerous purposes , in addition to those set forth 

in paragraph 19 (d) recited above , including public buildings , 

facilit�es �nd ot�er purposes , ranging from burial grounds 
. •  ""' . .  - ,:.. : . . . . .: 

to bird sanctuaries and gaols to town-sites, and to authorize 

private acquisition of land for railways, power and pipe 

lines. Under section 13 of the Northwes t  Territories Aat, 

the Commissioner in Council has been delegated authority ·to 

make ordinances in respect , in ter alia , of property and 

civil rights, the p reservation of game and to open roads 

on public lands. 

I will merely note , at this point, that the 

Governor in Council and the Commissioner in Council have 

acted on their statutory authority in many areas. That fact 

and �he purport of those regulations and ordinances are not 

naterial to the question of the complete · extinguishment 

of abo riginal title. Such extinguishrnent must be effected by 

Parliament itself enacting legislation inconsistent with 

the continued existence of an aboriginal title ; it cannot 

depend on the exercise of authority delegated by that 

legislation . That is not to s�y that the rights comprised 

in an aboriginal title CQnnot be abridged by legislation , 

delegated or otherwise, without the title being completely 

extinguished . 
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The other statutory provisions summa�ized do not 

add anything significant to section 4 of the Territorial 

L:nd A ct .  The land management zones referred to i n  sections 

3 . 1  and 3 . 2  are a new concept introduced in 1970.
4 4  

They 

may be invoked when the Governor in Council "deems it 

necessary for the protection of the ecological balance or 

physical characteristics of any area " . It i s  flifficult to 

see how the type of occupation implicit in the Inuit ' s  

aboriginal title would be inconsistent with those ob jectives . 

The 1908 Act expressly envisaged the future e�tinguishment 

of "Indian title " .  That necessarily implied a· recognition 

of the existence of an unextinguished " Indian title" .  

Sections 8, 14 (a) and 1 9  of the present Act had their 

counterparts i·n sections 37 , 59 and 76  of the 190 8 Act . 

They were not fatal to a subsisting aboriginal title. The 

provisions of the Nor�hwest Territories A ct do not contribute 
.,.. . -- - :. . . " 

to the extinguishm�nt of aboriginal title . I t  turns entirely 

on section 4 of the Territorial Lands Act and, to the extent 

it adds anything , section 4 of the Public Lands Grants A ct .  

There are significant d�ffeiences between the 

situation that prevailed in northwestern British Columbia 

in the 1 8 6 0 1 s and those in the barren lands in 1950 . The 

exchange of dispatches between the Colonial Office and 

Governor Douglas between July 31 , 1 858 and O ctober 1 9 ,  1 8 6 1, 

quoted by M r .  Justice Judson at pages 329 ff . of his Calder 

judgment, make clear that extinguishment of the " Indian 

title" was very much in mind when the proclamations issued 

and the ordinances were made. The legislation is explicit 

in its purpose to open up the territory to settlement. 

Although there were no treaties, particular lands had been 

set aside for Indians and these were excluded from the lands 

cade available for settlement w hile , on the other hand , the 

Indians were expressly e xcluded from the r ight to take up 

the land that was made available. The conclus ion of M r .  

I I '-4 � 
R . S . C .  1 9 7 0 , ( 1 s t  S u p p . ) , c . 4 8 .  
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Justice Judson, at page 34 4, med. ts repetition : 

In my opinion , in the present case, the 
sovere i gn authority elec ted t o  exercise 
c o mplete dominion over the lands in q uest ion, 
adverse t o  any right o f  oc cupancy which the 
Nishga Tribe migh t have had , when , by legis
lat ion, it opened up such l ands for set t le
ment , sub j e c t  to the reser ves o f  l and set 
aside,  for Indian oc cupat ion . 

In the case of the Inuit on the barren lands, the extingui shment 

o f  their aboriginal title was plairily not in Parliament' s  mind 

in 1950 . The barren lands were- not, for obvious reasons, 

being opened for settlement and so there was no reason to ex-

tinguish the aboriginal title.· While section 4 o f  the Act i s  

broad enough to permit dispositions o f  land · for settlement 

purposes, one would have to be blind to the reality o f  the 

barrens to think a significant demand fo� settlement a practical 

pro spect. In. repealing . the 190 8  Act, Parliament repealed, and 

did not replace, its co):llprehensive scheme to permit, indeed 

encourage, settlement o f  unoccupied Crown lands by way o f  

homestead entry, ··pre;...;ei'nption and purchase. Those provi sions, 

sections 8 to 2 8  inclusive, stood in the same · statute with 

paragraphs 76 ( b )  and (c) which expres sly contemplated extingui sh-

ment o f  Indian title a s  a future event . 

Section 4 of  the Territorial Lands Act i s  a com-

petent exercise by Parliament o f  the right to dispose of the 

lands in question . However, dispositions of the sort and for 

the purposes that Parliament might reasonably have contemplated 

in the barren lands are not neces sarily adverse to the Inuit ' s  

aboriginal right o f  occupancy . Those which might p�ove advers� 

cannot reasonably be expected to involve any but an insignifi

cant fraction of the entire territory . Extingui shment of the 

Inuit ' s  aboriginal title is not a neces sary result of legisla

tion enacted since 1 8 70. The aboriginal title in issue has 

not been extinguished . 

THE MINING LA T·IS 

No real doubt as  to the validity o f  the mining laws 

has been raised in my mind . I do not, therefore, intend to 

recite them, except to the extent neces sary to deal with the 

questions of  whether, by virtue o f  their nboriginal title, 
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the Inuit have "rights previously acquired"  within the 

meaning o f  subsection 29 (11) of the Canada Mining Regula

tions4 5  and are "holders of surface rights " within the 

meaning of section 8 of the Territorial Lands A c t . 

With the exception o f  a number of parcels in the 

hamlet itself , I am entirely satisfied that the entire 

territory in issue remains " territorial lands " within the 
'• 

meaning of the Territorial Lands A c t  and " public lands" with-

in the meaning of the Public Lands Grants A c t . They are 

subject to the Canada Mining Regulations . To the extent 

that their aboriginal rights a re diminished by those laws , 

the I nuit may or may not be entitled to compensation . That 

is not sought in this action. There can , however , be no 

doubt as to the -e f fect · of competent legislation and that , to 

the extent it does diminish the rights comprised in an abor

iginal ritle , it prevails. That point was succinctly made 
· --· . .. 46 by Laskin , C .  � . C .  , · for �the Court , in  The_ ., Queen v Derriksan . 

On the a s s ump t io n  t h a t  Mr . S a n d e r s  i s  
c o r r e c t  in h i s  submi s s i on ( wh i c h  i s  one 
whi c h  the Crown d o e s  n o t  a c c e p t )  t h a t  t h e r e  
i s  a n  a b o r i g in a l  r i gh t  t o  f i s h  in t b e  p a r ti
cul a r  area  a r i s i n g  out  o f  Ind ian  o c c u p a t ion  
and  that  cnis  right  h a s  had  sub s equent  
re info r c eme nt  ( an d  we  e xp re s s  no  o p inion  
o n  the  c o r r e c t n e s s  o f  this  submi s s ion) , 
we are  a l l  o f  t h e  v i ew tha t the  Fisheries 
A c t , R . S . C .  1 9 7 0 ,  c . F- 1 4 , and  t h e  Regula
t i o n s  the reund e r  whi ch , s o  f a r  as  re levant  
h e r e , were  validly  e n ac t e d , have  the  e f f ec t  
of  s ub j e c ting  t h e  a l l e g e d  r ight  t o  c o n t r o l s  
imp o se d  b y  the  A c t  a n d  Regul a t io n s . 

4 7  It was reiterated in Kruger and Manuel v The Queen . 

The Canada Mining Regulations provide : 

( 1 1 )  The  gran t in g  o f  a p e rm i t  in r e s p e c t  
o f  a n y  p ro s p e c t ing  p e rm i t  a rea  i s  · s ub j e c t  t o  
any righ t s  p re v i o u s l y  a c q u i r e d  o r  app l i e d  f o r  
b y  any p e rson  i n  t he area  t o  which  t h e  p e rm i t  
ap p l i e s . 

Read in the context of the Regulations as a whole and the 

power of the Governor in Council to make them , the proper 

construction to be placed on the phrase "rights previously 

4 5  C . R . C .  1 9 7 8 ,  c . 1 5 1 6 .  

4 6  ( 1 9 7 6 )  7 1  D . L . R .  ( 3 rd )  1 5 9  a t  1 60 .  

4 7  r , o ·Hn , , (\ /, 
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acquired" in subsection 29 (1) is  that it refers.  only to 

r ights acquired pur suant to the Regulations. 

Section 8 of the Territorial Lands Act provide s :  

8. The G overnor in Co unc i l  may make 
regulat i ons for t he leasing o f  mining r igh ts 
in,  under or upon t err i t orial lands and the 
payme n t  o f  royal t ies there f o r, b u t  such 
regula t i o ns shal l p r o v i de for  the pro tec t ion 
of  and c ompensat i on t o  the h o l ders o f  surface 

• righ ts. 
'' 

Canadian courts have, to date, succes sfully avoided the 

neces sity of defining j ust what  an aboriginal title is . I t  

is, however, clear that the aboriginal title that  ari ses  
·y 

f h R ., p ., . . . t •  . h 4 8 rom T e  oya �  roc �amat�on i s  not a proprie ary rig t. 

If the aboriginal title that arose in Ruper t ' s Land independ

ent of The . Royal Proclamation were a proprietary right then 

it  would nece·ssarily have been extinguished by The Royal 

Charter of May 2, 16 70, which granted the Hudson ' s  Bay 

Company ownership of the entire colony. Their aborigina l  
. -

title does no_t make the. Inuit "holders of - surface rights 11 

for purposes of the section. 

OTHER MATTERS 

(a) LOCUS STANDI 

All  the Defendants, in argument, challenged the 

status of the corporate Plaintiffs to maintain the action. 

This  was not raised in the pleadings and I do not, therefore , 

propose to dispose of it. 

If the Defendants had been serious, they would, 

no doubt, have _raised the i ssue by way of a preliminary 

objection. Had they done so, the status of the Inuit Tapari sit  

of Canada to seek the declaratory relief in a representative 

capacity and the like status of the Baker Lake Hunters and 

Trappers Association to seek the inj unctive relief m ight 

well  have been e stablished and appropriate amendment of the 

pleadings allowed. The Hamlet of Baker Lake might have been 

4 8 S t .  Ca t lw 2•i n c s  Mi 1, Zing and Lumber Campany v The Quee n  
in right  o f  On tario ( 18 8 8 )  X I V  App.  Cas . 4 6  a t  5 4  f f. 
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in a different position. Be all that as  it may , it would 

be unfair to give ef fect to the challenge at this stage , . 

whatever the result .might have been had it beeh raised at 

an appropriate stage of the proceedings . 

(b) Counterclaims 

The De�endants, Cominco Ltd. and Pan Ocean Oil 

Ltd . , seek by counterclaim certain declarat ions involving 

the status of the lands in i ssue as "territorial " and 

"public " lands and the Inuit as persons having "rights • 

previously acquired " and be ing "holders of surface rights " 

under the mining laws. The Plaintiffs say that the De fen

dant mining companies are not entitled to cl�im relief by 

way of counterclaim by reason of the order of March 2 9 , 

19 79,  by whi ch they were joined as  parties defendant. 

That_ order_ reflected the expre s s  undertakings 

made by the Defendant mining companies whereupon the 

Plaintiffs and the government Defendants were induced not 

to oppbse their appli cation . It is to be noted that the 
. . .,. . .  - ... . . -- ·': 

action had, well. before that date, been set down for trial 

and that their first application to be joined had been 

refused because of their unwillingness to accede to a time

table that would have permitted the trial to proceed on 

schedule . The order was silent as to counterclaims. 

In the circumstances, it was incumbent upon 

the mining companies to di sclose their intentions fully 

in advance of obtaining the Plaintiffs' acquiescence in 

their joinder. It is entirely proper for the Plaintiffs 

to insist on a strict interpretation of the order to the 

effect that anything not expre s s ly authorized is not 

authorized . 

(c}  Jurisdiction 

The Defendant mining companies, other th�n Essex 

Minerals Company Limited , pleaded that this Court has no 

jurisdiction to grant the in j unctive relief sought against 

them . That challenge, of course , arises out of the Quebec 

4 9 . 5 0  . . f th North Shore and McN�mQra Construct ion deci sions o e 

4 9  [ 19 77 ) 2 S . C . R .  1 0 5 4 .  

S O  [ 19 7 7 ]  2 S . C . R .  6 5 4 .  
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Supreme Court of Canada. In. the circumstances, it is 

unnecessary for me to add to an already too lengthy judgment 

and to the ext.en.si¥e jurisprudence already generated by those 

decisions . 

( d) Interim Injunction 

The interim injunction issued herein April 24, 

1978, will be dissolved . 

( e) Costs 

I should be entirely prepared to entertain any 
·v 

motions the Plaintiffs or government Defendants may wish to 

make in respect of costs in light of the decision . Entry 

of judgment will be delayed until December 17, 1979, to 

permit such �otions to-be brought . 

Costs, as they affect the Defendant mining 

compan�es, were anticipated· in the order of March 2 9, 1979 . 

I cannot see that--there were any costs incidental to the ., . � - .,. ; . 

counterclaims·. 

CONCLUSION 

The Plaintiffs are entitled to a declaration · 

that the lands comprised in District E 2 , the Baker Lake 

R .C .M.P . detachment area in 1954 , excluding that portion, 

which has previously been more particularly described ,  

lying south and west of the Thelon and Kazan Rivers , are 

subject to the aboriginal right and title of the Inuit 

to hunt and fish thereon. The action will otherwise be 

dismissed .  The counterclaims of the Defendants , Cominco 

Ltd .  and Pan Ocean Oil Ltd. , will be dismissed without 

costs . 

Ottawu, Canada 

November 1 5 ,  1979. 

J . F. C . C .  
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SCHEDULE 'A ' 

In the Northwest Territories ;  in the Districk of Keewatin, 

all that tract of land being more particularly desqribed 

as  follows :  

Commencing at a point on the right bank of 
the Dubaunt River at approximate latitude 
6 3°50 ' 30 "  and longitude 100°00 1

; thence due 
south to latitude 6 3° 30 ' ;  thence due east 
to longitude 97° 30' ; thence due south to 
latitude 6 2°45' ; thence due east to �ongitude 
95°00 ' ;  thence due north to latitude 6 3  00' ; 
thence due east to longitude 94°00 ' ;  thence 
due north to latitude 64°00 ' ; thence due east 
to longitude 92° 30 ' ;  thence due north to 
latitude 64° 30' ; thence due west to longitude 
95°00 1

; thence due north to latitud� 6 5  00 ; 
thence due west to longitude 97°00' ; thence 
due north to latitude 6 5° 30 ' ; thence due 
west to longitude 99° 30 ' ; thence due south 
to latitude 64°45' ; thence due west to . 0 longitude 1go 30 ' ; thence dU:e �q-�th to _ . latitude 64 QO ' ; thence due east to longitude 
100°00� ; _ thence due south to the point of 
commencement. 

SCHEDULE 'B ' 
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SCHEDULE 'C ' 

LEGEND 

KEEWATIN DISTRICT llOUNDARY - - - - -
BAKER LAKE AREA - - - - - - - - - - - - - -

R . C  .M .P  • . DETACHMENT AREA - ·  - •  -
TREE LINE '"" __, ·,� .--.-....J� 1..../ !_/ �'"'-._/ 

. 
Aberdeen Lake - Ab 
Anj ikuni Lake - An 
Baker Lake - Bk 
Beverly Lake - Bv 
Christopher 

Island - Ch 
Dubaunt Lake - Du 

Hamlet of Baker Lake - # 

Ferguson Lake - Fe Sand Lake 
Garry Lake 
Grant Lake 
Kaminuriak L .  
Kazan Falls 
Mallery Lake 
Marjorie Lake 
Pr. Mary Lake 

- Ga Schultz Lake 
- Gr Tebesjuak Lake 
- Km Thirty Mile L. 
- Kz Wharton Lake 
- Ml Yathkyed Lake 
- Mj 

Pr 

Other Communities - o 

" . 

- Sa 
- Sc 
- Tb 
- Tm 
- Wh 
- Ya 

l-·  - ·  

·1ACKENZIE 
0 

I 
I 

' 
I 
I 

\ 

-- ---:-1 -
r-

-

• ' 
' \ ; 

� L - - -- -- - ' 
I I 

I ' 
/ I I 

.� - - - -- - -_-)j ) 
C
/�rfield ' 

' 
\ 
\ 
I ' ' . 

. \ ;· - _ _  .J 
r - : 

- �  
J - - - - - - '-,, .  . 

... ----' 
Cove 

Point 

HUDSON 

BAY 



l 

3ETWEEN : 

'- 'W U .1. L. J 'i t.,;  • .l ""'."" .J.. Q £ Q - ( Q  

IN THE FEDERAL COURT OF CANADA 

( TRIAL DIVISION) 

THE HAMLET OF BAKER LAKE, BAKER LAKE HUNTERS AND 
TRAPPERS ASSOCIATION, INUIT TAPIRISAT OF CANADA, 
MATTHEW KUNUNGNAT, SIMON TOOKOOME, HAROLD QARLITSAQ, 
PAUL UTA ' NAAQ, ELIZABETH ALOOQ, TITUS ALLUQ, JONAH 
AMITNAK, FRANCIS KALURAQ, JOHN KILLULARK, MARTHA 
TICKIE, EDWIN EVE, NORMAN ATTUNGALA, WILLIAM NOAH, 
MARION PATTUNGUYAQ, SILAS KENALOGAK, GIDEON KUUK, 
OVID KINNOWATNER, STEVEN NIEGO, MATTHEW INNAKATSIK, 
ALEX IGLOOKYOUA...X, TITUS NIEGO, DEBRA NIEGO, STEPHEN 
�...KIMAT, THOMAS ANIRNGNIQ, MARGARET J>..MAROOK , JAMES 
UKPAQAQ, JIMMY TAIPANAK, MICHAEL AMA.ROOK, ANGELA 
KRASHUDLUAQ, MARGARET NARKJANERK, JOHN NA.RKJANERK, 
ELIZA.BETH TUNNUQ, MARJORIE TARRAQ, HANNA KILLULARK, 
WILLIAM K. SCOTTIE, EDWIN NIEGO, MARTHA TALEROOK, 
MARY IKSIKTA.ARYUK, BARNABAS OOSUAQ, NANCY SEVOQA, 
JANET IKUUTAQ, 1�:zffiJORIE TUTTANNUAQ, LUKE TUNGNAQ, 
JA.�S KINGAQ , MADGE KINGAQ, LUCY TUNGUAQ, HATTIE 
AMITNAK , MAGDALENE UKPATIKY, WILLIAM UKPATIKU, 
PAUL OOKOw"T, LOUIS OKLAGA, H. AVATITUUQ, LUK 
ARNGNA ' NAAQ, MARY KAKIMAT, SAMSON ARNAUYOK, EFFIE 
ARN.ALUAK, THO.t-'"iAS KAKIMl1.T, MATHEW NANAUQ, JOHN 
NUKIK, BILL M.ARTEE, MARTHA NUKIK, SILAS PUTURIRAQTUQ, 
DAVID MANNIK, THOM.AS IKSIRAQ, ROBERT INUKPAK, 
JOEDEE JOEDEE, JOHN AUA.Z\L.A, HUGH TULURIA.LIK, 
THOM.AS N. MA.NNIK, SILAS QIYNK, B�...Pu�ABUS PERYOUAR, 
BETTY PERYOUAR, JOAN SCOTTIE, OLIVE INNAKATSIK, 
SARAH AMITN;....K, ALEX AMITNAK, VERA ADA.ALA, GEORGE 
TATANIQ, M.A..�Y TAGOONA, JAMES TERIQANI�...K, JOHN 
IQSAKiruo, SIL.AS KALLUK, HANNAH KUUK, HUGH UNGUNGAI, 
CELINA UTA' NAAQ, 1-�OSES NAGYUGALIK, MARY IQAAT, 
LOUIS TAPATAI, HAROLD ETEGOYOK, SALLY IGLOOKYOUAK, 
MARJORIE AQIGAAQ, MATTHEW AQIGA.AQ, MONA QIYUARYUK, 
WINNIE OWINGAYAK, SAMSON QUINANGNAQ, ELIZABETH 
QUINANGNAQ, HATTIE ATTUTUVAA, PAUL ATTUTUVAA, 
MARION ANGUHALLUQ, LUK ANGUHALLUQ, RUTH TULURIALIK, 
IRENE KALURAQ, CHARLIE TOOLOOKTOOK, THOMAS TAPAT�I, 
ELIZABETH TAPATAI, B. SCOTTIE, MARY KUTTICQ, JACOB 
MARRIQ, LUCY KOWN.AK, A. TAGOONA, CHARLES TARRAQ, 
V IVIEN JOEDEE 

Plaintiffs 

- and 

THE MINISTER OF INDIAN AFFAIRS AND NORTHERN DEVELOPMENT, 
THE ENGINEER DESIGNATED BY THE MINISTER OF INDIAN 
AFFAIRS AND NORTHERN DEVELOPMENT PURSUANT TO 
SECTION 4 OF THE TERRITORIAL LAND USE REGULATIONS, 
SOR/77-210, AS AM.ENDED, THE DIRECTOR, NORTHERN 
NON-RENEWABLE RESOURCES BRANCH OF THE DEPARTMENT 
OF INDIAN AFFAIRS AND NORTHERN DEVELOPMENT, THE 
M INING RECORDER AND THE DEPUTY MINING RECORDER FOR 
THE ARCTIC AND HUDSON BAY MINING DISTRICT, AND THE 
ATTORNEY GENERAL OF CANADA, URANGESELLSCHAFT 
CAN!>.DA L IMITED, NORANDA EXPLORATION COMPA't--1-Y LIMITED 
(NO PERSONAL L IABILITY) , PAN OCEAN OIL LTD., 
COMINCO LTD., WESTERN MINES LIMITED, AND ESSEX 
MINERALS COMPANY LIMITED, 

Defendants 
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MEMORJ\NDUM OF FACT AND LAW SUBMITTED ON 
BEHlU,F OF THE DEFENDANTS NORANDA MINES 
EXPLORATION LIMITED (NO PERSONAL LIABILITY ) 
AND URANGESELLSCHAFT CANADA LIMITED 

This memorandum addresses itself to the following 

three issues raised in this . action : 

( a )  USE AND OCCUPANCY 

Does the evidence establish that .the ancestors 

of the plaintiffs used and occupied the lands 

claimed by the p laintiffs since time immemorial? 

If s o ,  was the character of that use and 

occupation such as to entitle the plaintiffs 

to "aboriginal right s " ?  It is submitted that 

the answer to these questions i s  no . 

(b)  EXTINGUISfil'IENT 

In the alternative , if the evidence establishes 

the necessary existence and character of use 

and occupancy of the subject lands by the 

plaintiffs and their ancestors , such as would 

otherwise entitle them to "aboriginal rights " , 

has such a right been ext inguished? It is 

submitted that the answer to this quest ion i s  

yes. 

( c )  REMEDY 

In the further alternative , if the plaintiffs 

hold aboriginal rights in  respect of the lands 

claimed by them , are they entitled to more 

than declaratory relief in respect thereof , 

and in particular are they entitled to assert 

injunctive relief against the Crown or the 
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other defendants ? It is  submitted that the 

answer to thi s  question is no . 

USE AND OCCUPANCY 

It is  submitted that, in order for the plaintif f s  

to establish aboriginal rights to the subject lands, the 

plaintiffs must prove at least the following elements : 

( i )  The plaintiffs  and their ancestors consti-

tute an organized native communi ty ; 

( i i )  The plaintiffs  and their ancestors : 

(a)  occupied ; 

(b ) to the exclusion of other tribes ; 

( c )  a specific  territory ; 

(d )  for  a period commencing in  the 

indefinite past prior to the exer

cise of dominion over that territory 

by a European power;  

(iii )  The people living on  the subject lands at 

the time of  the exercise of dominion over 

those lands were the ancestors of  the plain-

tiffs. 

Reference : Johnson v .  McIntosh ( 1 8 2 3 }  8 Wheaton 

543 : 2 1  U . S .  240 . 

Worceste r  v .  State of  Georaia ll 8 32 )  

6 Peters 515 : 3 1  U. S .  530. 

Milirrpum et al v .  Nabalco Pty. Ltd . 

(1971 )  1 7  F . L . R. 141. 

Calder v .  Attorney General of  British 

Co 1 umb i a (19 7 3 ) 3 4 D . L . R . ( 3 d )  14  5 

lS . C .  C . )  • 



3 .  

3 

Kruger and Manuel v �  The Queen ( 1977 1 

7 S D. L . R. ( 3 d )  4·3 4 at 4 3 7 • 

I t  is submitted that in order for the plaintiffs to 

establish that they and their ancestors constitute an organized 

native community ,  they must demonstrate that. they and their 

ancestors constitute a defined or recognized group , each member 

bearing some stable relationship to the other members and the 

members bearing some stable relationship to the land in question . 

4 .  I n  most cases dealing with c laims based upon aborigi-

nal rights , this issue was not a factual problem . Distinctive 

tribes or groups of Indians such as the Nishgas , Walapais , etc. , 

claim geographical areas used only by that tribe. That the 

existence of an organi zed native community is essential to a 

claim for aboriginal rights is demonstrated , it is submitted , 

by the following : 

( i )  The origins of the notion of aboriginal 

rights are to be found in  such cases as 

Johnson v .  McIntosh and Worcester v. 

The State of Georgia ,  supra , wherein  

Indian tribes were v iewed as formerly 

sovereign nations entitled to continued 

possession of the lands theretofore 

occupied by them; 

( ii)  Indian treaties , which are considered to 

be good ev idence of the legality ·of 

aboriginal rights , were always made with 

specifi c  Indian tribes , and not with 

Indians generally ; 

( iii)  There is an  absence of claims by Indi ans 

generally , or treaties with Indians 
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generally ,  unconnected with specific 

tribes. 

5. I n  the present case , the 112 individual plaintiffs  

come from at least 10 di fferent geographical locations and 

are derived from various dialect groups , as demonstrated by 

Exhibit P l  and the evidence of  the individual plainti ffs who 

testified , which can be summarized as follows : 

(i) About one-third of the residents of Baker 

Lake come from the Back River area, 

outside the Baker Lake study area ( "the 

Study Area " ) , and the ancestors of  these 

people in turn largely appear to have 

come from the northern coastal are a ;  

(ii) Other plaintiffs come from the Gary Lake 

area � Chesterfield Inlet area , Ca.'Ubridge 

Bay , Repulse Bay ,  coastal area ,  L�e 

Padlei area and numerous other areas ; 

(iii ) The plaintiffs  and their ancestors and 

the other residents in Baker L ake are 

derived from various tribal groups identi

fiable by dialect and clothing ,  including 

at least the following :  

Ukka siksalingmiut , Haininaayormiut , Padlermiut , 

Harvaqtormiut , Illinlingm�ut , Qaernerrniut , 

Ahearmiut , Aivilirniut , Hanneqtorrniut and 

Tareurniut. 

(iv) O f  the plaintif fs who testified only Messrs . 

Peryouar and Amarook appear to have. been 

born and to have immediate ancestors who 

were in the Study Area , and in the case of  
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Mr . Amarook , his grandfather came from 

Chesterfield Inlet. 

6 .  The only common element ru�ong the plaintif fs is  

that they are of the Inuit or  Eskimo cultural or  ethnic race . 

That fact, however, does  not constitute the basis  for a cl�im 

to aboriginal rights to any specific area , such as  the Study 

Area . If it were otherwise , Inuit from Baffin Island , 

Greenland and the Coppermine would all have an equal claim to 

the same area. It is submitted , only some group smaller than 

E sk imos in general can as sert a claim to the spec ific area 

occupied by that particular group . As above stated, the 

evidence indicates that Inuit groups are distinguishable by 

dialect and clothing and formerly lived in certain areas . At 

. least ten such groups have been identified in evidence. No 

claim has been asserted in thi s  action by or on behalf of such 

a group and accordingly , this court is  not called upon to 

determine whether any such group would be entitled to assert 

such a claim. 

Rather, the plaintiffs, who come from many Inuit 

groups and many geographical locations, as sert i n  this act ion 

claim s  to aboriginal rights to the Study Area without regard 

to any pre-historic or historic relationship between any such 

particular group to those land s ,  and the claim , even though 

brought personally and not in  a representative capacity, is  

purportedly asserted in  the prayer for relief on  behalf of 

Inuit generally . It is  respectfully submitted that, because 

such claim is not brought by or on behalf of a particular 

organized native community, it is a claim unknown to l aw. 

7 .  The second factual criteria, it i s  submitted , which 

the plaintiffs must establish is occupancy by the plaintiff s 

and their ancestors. The occupancy must b e :  
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( i )  For a period commencing i n  the 

indefinite past prior to the assertion 

of dominion over the lands by England ; 

( i i )  T o  the exclus ion of other groups or 

tribe s ;  

( iii ) Of a specific territory . 

8. The first  of these criteria requires the Court to 

consider at what point in time occupancy by the plaintiffs ' 

ancestors must be found to have existed . It is  respectfully 

submitted that such  point in time is  at the point of exer

cise of legal dominion over the lands by England ,  not at the 

point when some European enters the particular area i n  

ques tion , as submitted by the plaintiffs . If the l atter was 

a necessary criteria,  then there might wel l  be l arge areas 

in C anada where , until rel atively recently and even today , 

Europeans have not been and therefore native groups might 

commence or  have corrmenced to acquire aboriginal rights . 

9 • It i s  ·submitted that the plaintiffs ' claim to 

aboriginal rights depends for its origin upon the law of 

England that existed unti l Rupert ' s  Land became part of 

Canada . If aboriginal rights did not exist in 1 6 7 0  at  the 

time of conveyance of Rupert ' s  Land to The Hudsons Bay Company 

or 1 6 11 when Henry Hudson "di scovered" Hudson ' s  Bay , it  i s  

submi tted that the law of England did not create rights there

after which could have affected or burdened the title of the 

Crown and its grantee , The Hudsons Bay Company . Therefore , it  

is  submitted that the relevant time at  which to examine the 

nature of Eskimo occupation of the Study Area , which could give 

rise to aborigina l rights , i s  before 1670  or 1 6 11 .  

10 . It is  further submitted that , if the Inuit occupation 

immediately prior to 16 70 or 1611 were found to be fleeting or 
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insubstantial, then such occupation would be insufficient to 

establish aboriginal rights . The authorities have used such 

words as "from time immemorial" or "before the memory of man "  

to describe the longevity of such occupation , all of which , 

i t  is submitted , means that aboriginal rights must have 

existed into the indefinite past prior to the exercise , 

according to English law ,  ot  dominion by England over the 

subject lands. 

11 . 

Reference : Worcester v .  The State of Georgia ,  

supra C alder v .  Attorney General 

of British Columbia ,  supra . 

It  is submitted that the evidence in this action 

establishes the following facts with respect to the occupation 

of the Baker Lake Study Area , which facts these de fendants 

request this Court to find : 

(i ) From about 7 0 0 0  B . C .  to 1 2 5 0  B . C .  the 

lands were used by the Northern Plane 

and Shield Archaic Indian people ; 

(ii )  From about 1 2 0 0  B . C .  to 7 0 0  B.C. the 

lands were used by peoples of the Arctic  

small tools tradition ; 

(iii}  From about 5 0 0  B . C .  to 1 7 0 0  A . D . , t�e 

lands were used by the Plano-Taltheilei 

Indian peoples ; 

(iv) From about 1 0 0 0  A . D .  to 1 2 0 0  - 1 4 0 0  A . D . , 

the eastern portion of the lands were 

used by peoples of the Thule cultural 

tradition . There is no evidence of use 

by the Thule people of the western portion 

.of the area ; 
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(v )  A fter the ascendancy of the Thule people , 

who migrated from Alaska to Greenland 

and down the western coast of Hudson ' s  

Bay , between 10 0 0  - 1 2 0 0  A. D. , those 

people retreated northward into the high 

A rcti c ;  

(vi ) F rom about 1200  A . D. to the late 170 0 ' s ,  

the southern and western portion of the 

Study Area was used by peoples of  the 

T a ltheilei tradition (historically 

represented by the Chipewyan Indian ) on 

a seasonal basis ;  

(vi i) By the latter part of  the 1700 ' s ,  the 

Study Area was used by Eskimo peoples on 

a year-round basis ; 

(viii )  The . use by the Indian peoples and thei r  

forebears was for the purpose o f  hunting 

caribou ; 

(ix )  Samuel Hearne observed Indians north o f  

Dubawnt Lake during the year- 1772  and 

observed Indians coming from the north ; 

(x ) The Indians sighted by Samuel Hearne and 

e stablished archaeologically to have been 

occupying the western and southern portion 

of the Study A rea , used the water crossings 

on the Thelon River watershed where - camp

s ites , utilized by one succession o f  people 

a fter another ,  have been found;  

(xi) The strength of  the evidence of  Indian 

occupation o f  the Thelon River base up to 
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the late 1 700 ' s  on a seasonal basis i s  

strongest i n  the western portion , where 

it i s  virtually conclusive at Aberdeen 

Lake , and in the southern portion ; 

evidence of Indian use of river 

crossings further east into Chesterfield 

Inlet is inferential from earlier pre

historic use and evidence that they 

followed the herd and hunted in the same 

way as the Inuit did at a later time . 

Converse ly , evidence of the earlier 

Thule occupation is strongest in the 

eastern portion , principally around Baker 

Lake , and is absent in the western 

portion around Aberdeen Lake and the 

southern portion ; 

In Dr .  Harp ' s  196 1 paper ,  The Archaeology 

of the Lower Thelen , there i s  no division 

of occupancy in the late Indian , e arly 

Eskimo occupation of these l ands . Dr. 

Harp - hypothes i sed a replacement of one 

people by the other , not a division of 

the watershed among peoples ; 

(xiii ) D r. Wright ' s  view i s  that there i s  a 

possible divi sion of occupancy between 

Indians and Eskimos in the Thelon River 

watershed , such division probably occur

ring about Shu ltz Lake , w ith no clear 

evidence of prehistoric Thule Inuit 

occupation west of Baker Lake and no 

c lear evidence of Indian occupation east 

of Aberdeen Lake ; Dr . Wright postulated 
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a buffer zone in  the Schultz Lake area ; 

D r. I rving 1 s findings indicate that, south 

of the Thelen River and Baker Lake area, 

including Ennendai Lake and up to 100 

m iles to the north thereof, the Indians 

occupied the l and on a seasonal basis 

until historic time , and Inuit occupation 

of thi s  area commenced in the lB00's ; 

( xv) During the Indian occupation, it is 

unlikely that Eskimos would have been in 

the same vicinity, due to the antipathy 

between the two races and the' fact that 

both would have been hunting the same herd 

of caribou ; 

(xvi ) Prior to the h istoric occupation of these 

l ands by the inland-dwelling Eskimo ( some

t imes called the Caribou Eskimo ) ,  these 

lands had not been occupied for any lengthy 

per iod of time by any tribes or groups ; due 

to the hostility of the environment, death 

due to starvation and other factors , or a 

retreat to the more hospitable environment 

of the coast or treeline, ended such 

occupation ; 

(xv i i )  Archaeological opinion is  unanimous that 

the ancestors of the inland-dwelling Eskimos , 

who presently reside in the Study Area, did 

not come from that inland area. There are 

hypotheses as to the origin of the inland

dwellers . Two current hypotheses are that 

these people came from e ither the northern 
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Arctic coast or the Hudson ' s  Bay coast ,  

between the late 170 0's and early 1 800's. 

Linguistic evidence would tend to 

corroborate the theory that the inland

dwelling Eskimos are descendants o f  

peoples. living i n  the Copperm ine area 

on the northern Arctic coast . 

Reference :  Evidence of  Dr .  E lmer Harp , pages 

1 0 0 9  - 1012 , 1 0 34 ,  1049 - 1 0 53 , 

1 0 7 3  1 0 8 6 , 1 0 7 7 , 1 0 80 & 10 8 3 ,  

1 0 9 6  - 1097 , 1111  - 1 1 14 ,  1 1 3 1 ,  

1137  - 1 1 3 8 ,  1 1 6 1  & 1 16 4 ,  117 7 ,  

1195.  

Evidence of Dr.  James Wrigh t ,  pages 

2471 & 2473 , 2482 , 2493 , 2494 - 2496 , 

250 8 ,  2511 . 

Exhibits I - 6 

I - 7 

I - 8 

I - 9 

I - 12  

On the basis of  these  facts , it is  submitted that 

the following conclusions must be drawn : 

( i )  S o  far as the western s ide o f  the Baker 

Lake Study Area ,  including the migratory 

area of the Beverley Herd and in particu

lar encompassing an area including 

Yathkyed ,  Dubawnt , Aberdeen and perhaps 

Shultz Lakes , and also the southern por

tions of the Baker Lake Study Area ,  there 

i s  positive evidence that Eskimos did not 
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o c cupy this area u p  t o  and including 

the late 170 0 ' s ;  

(ii) There is no evidence to support Eskimo 

u s e  of any portion of  the Baker Lake 

Study Area between 1 4 0 0  A.D. and 176 2 A.D. ; 

(iii) The evidence- establishes that year-round 

u s e  by Eskimos of the Study Area did not 

commence until late 170 0 ' s or early 1 8 0 0 ' s. 

13. On the basis of thes e  conclusions , it is submitted 

that Inuit aboriginal rights cannot be established in respe c t  

of the western o r  s outhern regions o f  the Study Area. So far 

as the res t  of the area , it is submitted that the plaintiffs 

have failed to prove on the balance of probabilities Eskimo 

use and o ccupancy as of 16 11 or 1670 sufficient to establish 

aboriginal rights. 

14 . I t  is submitted that there  are two further c riteria 

in relation to the nature of I nuit o ccupancy of  the Study 

Area in order to e s tablish aboriginal rights : 

(i}  The use and occupancy of the area mus t  b e  

exclusive ; 

(ii )  The area must have definable limits. 

Referenc e : Corpus Juris Secundurn, Vol .  4 2, 

para. 2 8, page 6 8 8. 

U. S. v. Sante F e  Pacific Railroad 

Company (19 4 1 )  3 4 1, U .s . 339. 

Calder v. The Attorney General of 

British Columbia , supra. 

15. Accordingly, even if there exists an area of over-

lapping occupation by the Indians and the Eskimos in . the area 
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( between Aberdeen Lake and Baker Lake, i t  is submitted that 

such occupation would not be sufficient to create Inuit 

aboriginal rights. 

16 . As between Inuit groups themselves, it  is submitted 

that the evidence demonstrates that there were no definable 

territories occupied by one Inuit group or groups to the 

exclusion of others . Rather, various groups of Inuit, usually 

def ined by dialect and clothing differences, roamed various 

areas for relatively short periods of time and then moved on 

in search of food or furs. No group excluded any other from 

using any area . No actions, of any description, are found in 

the evidence which would indicate any sense of dominion or 

control over the subject lands or any part thereof by any of 

the plaintiffs . Nor has the required ingredient of possession 

or occupancy been proven with reference to the plaintiffs' 

habits or mode of life , and the evide·nce is quite to the 

contrary . 

17. 

Reference : Evidence of Individual Plaintiffs : 

Noah 86 - 8 8  

Avaala 2 30 

Ungungai 3 2 3  

Peryouar 39 7 

Tookoome 6 0 7  

Mitchel v. U . S .  ( 1 8  3 5 )  34 U . S .  7 11 .  

Finally, the plaintiffs must establish that they 

are in fact descendants of those persons who occupied the 

Study Area since time immemorial . In view of the harshness 

of the environment resulting in death and starvation, the 

interm ittent nature of occupancy of the area by any pre

historic group , the far flung geographic origin of the 

plaintiffs, the absence of evidence of Inuit o ccupancy of 
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the area between 1 4 0 0  A. D .  and the e ighteenth century and the 

acknowledged ocmrnencement of year-round occupancy of the 

Study Area by Eskimos ·only commencing in the eighteenth or 

nineteenth century , it is submitted that i t  is improbable in  

the extreme that any of the plaintiffs are the direct 

descendants of the Thule people who located in the Baker Lake 

area in  the period from 1 200 to 1400 A . D. Without proof of 

such direct ancestral linkage , and without the probability of 

such a link based upon circumstantial evidence, it  is submit

ted that the plaintiffs are not entitled to assert aboriginal 

rights to the sub j ect lands. 

1 8 .  In conclusion, i t  is submitted that as the plaintiffs 

have failed to establ ish all of the above-mentioned criteria, 

their claim to aboriginal rights in  respect of the S tudy Area 

must fail . 

EXTINGUI SHMENT 

19 . If this Court should conclude that at the time of 

exercise of sovereignty over Rupert ' s  Land and prior to the 

granting of The Hudsons Bay Company ' s  charter in  16 70, the 

plaintiffs' ancestors occupied the Study Area in a manner 

which would otherwise entitle the plaintiffs to claim 

aboriginal rights , i t  is submitted that ; the Crown has 

extinguished, or failed to create , any such rights by virtue 

of : 

( i )  The charter itself and the legislation 

confirming i t ;  

( ii }  or ,  in  the alternative Federal legisla

tion in respect of the Study Area 

operates as a diminution of those 

affected rights or a partial extinguish

ment thereof . 
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20 . The legal authorities relating to aboriginal rights 

expressly recognize  that the Crown can extinguish such rights . 

Compensation m ay o r  may not be payable at  the time o f  

extinguishi�ent, but the Crown's ability to extinguish those 

rights in whole or  in  part cannot be  doubted .  

2 1 .  

Reference : Johnson v .  McIntosh , supra 

Worcester v. State o f  Georgi a ,  supra 

U . S .  v .  Sante Fe Paci fic Railroad ,  

supra 

R .  v .  Sikyea ( 19 6 4 )  4 3  D . L. R .  ( 2d )  150 ;  

50 D . L . R. ( 2d }  80. 

R .  v .  White and Bob (19 6 4 )  50 D . L . R. 

( 2d }  6 1 3 ;  52 D . L. R .  (2d )  4 81 .  

Sigeareak v .  The Queen [ 19 6 6 ] S . C . R .  

6 45. 

Regina v .  Georae (19 6 6 )  55 D . L . R .  386  

Calder v .  The Attorney General of 

British Columbia , supra 

Regina v .  Derrikson (19 7 6 )  60  D . L . R. 

(3d)  1 40 ; (19 7 7 )  71  D . L. R. (3d}  158 . 

Kruaer and Manuel v .  The Queen ( 1 9 7 7 1  

75  D . L. R .  { 3 d )  4 3 4. 

In  Calder all  of  the justices expressly accepted the 

proposition that the Crown could  extinguish Indian title. M r .  

Justice Hal l  stated that Indian title could only b e  extinguished 

by "surrender to the Crown or by competent legislative authority 

and then only by specific legislation" , which he held  in that 

case had not occurred; whereas Mr . Justice Judson held that 

extinguishment had occurred by virtue of. the legislative history 

prior to British Columbia entering Canada. 

2 2. In Sigeareak , Si�yea and George , The Supreme Court 

again held that aboriginal rights could be abrogated by Federal 
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legislation wheth e r  such rights arose from treaty, the Royal 

Proclamation of 176 3 or from user from time immemorial . .  

2 3 .  It  is submitted that The Hudson s  Bay Charter 

(Exhibit D-7 )  is a clear grant to that company of all lands 

within Rupert's Land, with no reservation of rights in 

favour of Indians or Eskimos . It  i s  further submitted that 

the detailed nature of the grant to The Hudsons Bay Company 

is inconsistent with the continued entitlement of Indians or 

Eskimos to use and occupy those lands . Therefore, it  i s  

submitted that title vests in The Hudsons Bay Company 

unencumbered by Indian title which was either not recognized 

or · in the alternative was extinguished.  

24. Unlike what occurred with other Crown grants , the 

charter to The Hudsons Bay Company was specifically confirmed 

by s tatute. 

Reference·: An act for conf inning to the Governor 

and Company trading into Hudson s  Bay 

their P rivileges and Trade ; 

2W . & N., c .  2 3  ( 1690 )  

2 5 .  That Indian title did not exist in Rupert ' s  L�nd 

i s, i t  i s  submitted, recognized  in the Royal Proclamation of 

176 3,  which i s  in l arge measure the source or affirmation of 

exis ting Indian rights in Canada. I f  those Indian rights 

had been intended to be  a burden upon the title held by The 

Hudsons Bay Company in the s�me fashion as, and as if it were 

still , Crown lan d ,  there would have been no need to exclude 

the operation of the Proclamation from the company's lands. 

Such exclusion is consistent only with aboriginal rights not 

being a burden upon those lan ds . 

2 6 . Therefore, it i s  submitted that at the time of the 

transference of Rupert ' s  Land to Canada , no aboriginal rights 

LIBRARY 
DEPT. I.A.N.D. 

P.O. BOX 1500 

YELLOWKNIFE, N.W.T. 

CANADA XIA 2R3 
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existed in the Study Area, which was part of Rupert ' s  Land, 

and accordingly no aboriginal rights exist i n  those lands 

today. 

27. In  the alternativ e ,  if aboriginal rights i n  re�pect 

of the Study Area existed as of the date that Rupert ' s  Land 

became part of Canada, then i t  i s  submi tted that such rights, 

as is the case with all rights in Canada, are subservient to 

valid Federal legislation and in thi s  respect, these 

defendants adopt the arguments of the Att.orney General for 

Canada. That Indian rights arising from any source may be 

so extinguished has not been in doubt since the Supreme Court 

of Canada decisions of Sikyea, Sigeareak and George 

previously referred to . 

2 8. Once a s tatute i s  determined to have been validly 

enacted by Parliament, in accordance with the distr ibution of 

powers found in s ections 9 1  and 9 2  of the B . N . A .  Act, that 

statute cannot thereby become invalid by v irtue of the 

exis tence of aboriginal rights ;  if the reverse were true, 

aboriginal rights could not be extinguished and , as above 

indicated in  paragraph 20, the ability of the Crown to e xtin

gui sh aboriginal rights has never been questioned . There can 

be  no more valid extinguishment of rights and title , aboriginal 

or  otherwise, than by s tatute. 

29. If the neces sary effect of the s tatute is extinguish-

ment, in whole or in part, of aboriginal rights, then effect 

will be given to that s tatute . Thi s  i s  the ratio decidendi of 

Sigeareak which is  binding upon thi s  Court. 

30. The exclusive legislative authority over " Indians 

and lands reserved for Indians "  conferred by section 9 1, sub

() section 24 of the B . N . A. Act carries with i t  the neces sary 

impli cation that Parliament can interfere with aboriginal r ights. 
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Re ferenc e :  St. Catharines Milling & LUJT1ber 

Company v. The Queen ( 1 8 8 6 )  

1 3  S. C .R .  5 7 7 ;  ( 1888) 1 4  A .C .  4 6  

Nothing in section 146 o f  the B.N . A. Act or the 

terms _and condition s  whereby Rupert's Land became part o f  

Canada, can b e  held to interfere with the paramount j uris

diction of Parliament .  Under the B . N . A. Act ,  Parliament 

and the provincial legis latures are paramount within their 

respective legislative j urisdictions . 

32. Even in the United States of America , which, l ik e  

Canada , does have a constitution the effect of  which might 

invalidate statutes passed within the legislative j uri s

diction of the federal congress  or stage legislatures, it 

has been held that there is  no constitutional l imitation 

upon the authority of Government to . extinguish native rights 

and that the authority to do so is  absolute. 

33. 

Reference : U . S . v .  Alcea Band of Tillamooks 

( 1951 ) 341 U. S .  48  

Tee-Hit-Ton Indians v .  U. S. (1955} 

348 U . S .  2 7 2  

I t  i s  submitted that the purpose o f  the Order in 

Counci l  made at the time of the admission o f  Rupert ' s  Land 

of Canada was to protect The Hudsons Bay Company with respect 

to outstanding claims, if any , in respect of aboriginal 

rights. It has been submitted above that no aboriginal 

rights existed in Rupert ' s  Land, but one can well imagine 

that The Hudsons Bay Company wished to be protected against 

any claim which might be asserted against it concerning 

native rights. There i s  no evidence that any such claim has 

(: ever been asserted against The Hudsons Bay Company . 
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3 4 .  If the afore-mentioned Order in Counci l has any 

wider effect, the effect is limited, on its very wording, 

to a claim for compensation . It does not expressly or 

· impliedly create or preserve aboriginal rights .  

35 . It i s  accordingly submitted that whatever abori-· 

ginal rights the plaintiffs may have are diminished by the 

federal legislation affecting those rights . The plaintiffs 

may or may not have a c laim for compensation, which i s  not 

asserted in thi s action and with respect to which these 

defendants make no submissions , but the validity and effect 

of the legislation cannot be doubted .  

36 . 

Reference : Calder v .  Attorney General of 

British Columbia , supra 

Kruger and Manuel v .  The Queen , 

supra 

REMEDY 

If the plaintiffs are entitled to as sert any claim 

in this action in  respect of the Study Area, i t  is submitted 

that the extent of such claim is a declaration with respect 

to their rights ,  and that they are not entitled , either as  

against the Crown or the individual defendants to the 

injunctive relief claimed by them. 

37. Injunctive relief cannot be granted against the 

Crown to restrain the exercise of powers and duties conferred 

under valid legi slation and regulations. If the legislation 

and regulations entitle the plaintiffs to compensation , that 

fact cannot render the legis lation and regulations nugatory. 

This position was expressly recognized in Calder, 

in  which Mr. Justice Hal l  stated: 

"This i s  not a claim to title in fee but i s  
i n  the nature of an equitable title or 
interest ( See Cherokee Nation v .  State of 
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Georgia ( 1 8 3 1) ,  5 Peters 1 ,  30 U . S . 1 ) , a 
usufructuary right and right to occupy the 
lands and to enj oy the fruits of the soil , 
the forest and of the rivers and streams 
which does not in any way deny the Crown ' s  
paramount title as i t  i s  recogni zed by the 
law of nations . Nor does the Nishga claim 
cha llenge the federal Crown's right to 
extinguish that title . Their position is 
that they possess a right of occupation 
against the world except the Crown and 
that the Crown has not to date lawfully 
extinguished that right . The essence of 
the action is that such rights as the 
Nishgas possessed in 1 858  continues to 
this date. Accordingly , the declaratory 
j udgment asked for implies that the status 
quo continues and this means that if ·the 
right is to be extinguished it must be 
done by specific legislation in accordance 
with the law . . . 

The Nishgas do not claim to be able to 
sell or alienate their right to possession 
except to the Crown . They claim the right 
to remain in possession themselves and to 
enjoy the fruits of that possession . They 
do not deny the right of the Crown to dis
possess them but say the Crown has not 
done so. There is no claim for compensa
tion in this action. The action is for a 
declaration without a claim for 
consequential relief as contemplated by 
British Columbia 0 .  2 5 ,  r .  5 ( M . R .  2 85 )  
quoted later . However , it  must be  
recognized that if the Nishgas succeed in  
establishing a right to possession , the 
question of compensation would remain for 
future determination as and when proceedings 
to dispose them should be taken. " 

Reference :  Calder v .  The Attorney General , 

supra , at p .  1 74. 

In Calder , the plaintiff Indians did assert that 

the provincial legislature had no authority to extinguish 

native title ; a provincial statute purporting to effect this 

result would be invalid because the legislative authority 

with respect to Indians is vested in the federal Parliamen t .  

However , Calder expressly recognized the authority of the 

federal Crown and the . federal Parliament to limit or 

extinguish native title. 
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39 .  I f  federal legislatio� has effected a diminution or  

extinguishment of aboriginal rights, the plaintiffs may be 

entitled to a declaration to that effect, but they are not, 

as  s ubmitted, entitled to in j unctive relief which would inter

fere w ith the operation of that legislation . 

4 0 .  In any event, i t  is  submitted that the plaintiff s 

are not entitled to inj unctive relief against the corporate . 

defendants as thi s  Court has no j urisdiction to grant s uch 

relief . 

41 . 

Reference : Quebec North Shore Paper Company 

and Quebec and Ontario Transportation 

Company Limited v . Canadian Pacific 

Limited and Inean Shop Limited, 

[ 19 77 )  2 S . C . R .  105 4  

McNamara Construction (Western ) Limited 

and Fedelity Insurance Company of 

Canada v .  The Queen , [ 1 9 7 7 ]  2 S . C . R .  

6 5 4  

Dome Petroleum Limited v .  Hunt , [ 19 7 8 )  

1 F . C .  1 1  (F . C . T . D . )  

Blanchette et al  v . Canadian National 

Railway Company , [ 19 7 7 )  2 F . C .  4 3 1  

Canadian Pacific Limited v .  United 

Transportation Limited ,  [ 19 7 7 )  2 F . C. 

712  

Attridge v .  The Queen et al ( 19 7 8 )  

8 6  D . L . R .  ( 3d )  5 4 3 .  

These Defendants therefore respectfully submit that 

thi s  action be dismi ssed with costs . 

ALL OF WHICH IS  RESPECTFULLY SUBMITTED BY 

1-t·. M .  Koenigs erg /J 
of Counsel for the De fendants 
Noranda Exploration Company Limited 
(No Personal Liability ) and 

Urangese l l s chaft  Cancda Limited 
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IN THE FEDERAL COURT O F  CANADA 

(TRIAL DIVISION) 

BETWEEN : 

1 .  

THE HAMLET OF BAKER LAKE , 
et a l  

- and -

THE MINISTER OF INDIAN 
AFFAIRS AND NORTHERN 
DEVELOPMENT , et al 

MEMORANDUM OF ARGUMENT 
SUBMITTED ON BEHALF OF THE 
DEFENDANTS PAN OCEAN OIL LTD. , 
COMINCO LTD . , and WESTERN 
MINES LIMITED 

Plaintiffs 

Defendants 

It is respectfully submitted that the pleadings 

delivered and the evidence at trial disclose the following 

issues which the Court must determine : 

(A) Whether the Plaintiffs have establi shed abori g inal 

title to lands they claim in the Baker Lake are a ;  

(B )  I f  so ,  whether such t i tle has been extinguished ; 

(C )  I f  such t i tle does exist and has not been extinguished , 

whether there has been any interference by the 

Defendants with the r ights o f  the Plaintiffs incidental 

to such title ; and 

(D )  Whether the P l aintiffs are entitled to the relief 

which they claim. 

The facts and law in respect of each of these i s sues 

is examined in this memorandum. 
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(A) ABORIGINAL TITLE 

( i )  THE LAW 

2. The rights o f  identifiable tribes and clans of native 

or aboriginal peoples  in respect of the lands that they apd 

their ancestors have occupied and used s ince time immemorial 

are recogniz ed in law under the rubric o f  " aboriginal title". 

The incidents o f  such title are as follows: 

( 1 )  Any right that exis ts i s  a personal and usufructuary 

right ,  dependent upon the goodwill o f  the sovere ign . 

The nature o f  the use to be protected i s  a question 

o f  fact in any given case . Usually i t  i s  a right to 

hunt and fish . 

( 2 )  There i s  vested i n  the Crown a proprietary e state 

underlying the aborig inal titl e ,  which becomes plenum 

dominium whenever that title i s  surrendered or other

wise extinguished. 

( 3 )  The right o f  the Crown to extinguish  aboriginal title 

has never been doubted. Whether i t  be done by treaty ,  

by sword , by purchase , by an exercise  o f  sovereignty 

adverse to the right o f  occupancy , or otherwis e ,  its  

justnes s  is  not open to inquiry in  the Courts. 

St. Catharines Milling and Lumber 
Company v. The Queen , ( 1888) 14 
A. C. 4 6  (P. C. )  Aff irming (1886 ) 
13 S. C. R. 5 7 7  

U. S. v. Santa F e  Railway Co. , (1941) 
3 1 4  U. S. 3 3 9 , at 3 4 5  

Tee-Hit-Ton Ind ians v. The Uni ted 
States ( 1 9 5 4 ) , 3 48 U. S. 2 7 2  
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Calder et al . v .  Attorney-General 
of British Columbia ,  ( 19 7 3 )  3 4  
D . L . R .  ( 3d )  145 ( S . C.C . )  

It is  a question of fact to be proved on the evidence 

whether aboriginal title exi sts in any case where it is claimed .  

4 .  

U . S .  v .  Santa Fe  Rai lway C o . , supra . 

Milirrpum v .  Nabalco Property Co . 
Ltd. (19 7 1 )  1 7  F . L . R .  14 1 ,  at 1 9 8  
(N.T . Sup . Ct . )  

To establish aboriginal title to the lands they claim , 

the Plaintiffs must prove the following essential facts : 

(a )  That they constitute a clan or tribe of Indians or 

Eskimos ; aboriginal title to lands has never been 

legally recognized as a general right of native 

peoples ,  Indian or Estimo , but rather a right of 

members of clans or tribes of native peoples having 

the same links to the same areas of land as their 

ancestors ; 

(b)  That the lands they claim constitute a specific 

territory defined and recogni zed as the territory 

of that tribe or clan ; 

(c )  That the territory is used and occupied by the 

Plaintiffs and was used and occupied by their 

ancestors since " time immemorial " , the proof of 

which must be establ ished at least to the date at 

which sovereignty was exercised over the territory 

by England ; and 

(d )  That the said territory is and was occupied exclusively 

by that tribe or clan as distinguished from being 

wandered over by many tribes or clans . 
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Johnson and Graham's Lessee v .  
McIntosh,  ( 1 8 2 3 )  8 Wheaton 54 3 :  
2 1  U.S . 2 4 0  

Worcester v .  State o f  Georgia 
(18 3 2 )  6 Peters 515 :  3 1  U . S. 530 

U . S .  v .  Santa Fe Railway Co. , supra . 

Milirrupum v .  Nabalco Property Co . 
Ltd . , supra .  

Calder et al . v .  Attorney-General 
of British Columbia ,  supra . 

( ii )  THE EVIDENCE 

If  the Plaintiffs fail to prove any one of the 

essential factual elements forming the basis of aboriginal 

title , their claim must fai l .  It i s  respectfully submitted 

that the Plaintiffs have failed to prove all of the factual 

elements essential to their claim . 

( a )  ( i )  There is  no  basis in law for the claim for 

aboriginal title asserted by the Plaintiffs 

the Hamlet of Baker Lake , the Baker Lake 

Hunters and Trappers Association , and the 

Inuit Tapirisat of Canada . These P laintiffs 

are corporate entities which recently came 

into existence. They neither hunt nor fish 

nor can they show that they are successors 

to any persons who have hunted and f ished in 

the area claimed such as to satisfy the 

requirements for aboriginal title as herein

before set out . 

( ii )  In respect of the individual Plaintiffs ,  it 

is respectfully submitted that the evidence 
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demonstrates that they do not constitute a 

clan or other recognized group of  Inuit, but 

rather are tied together by their being 

members of  the same municipal community created 

in the Baker Lake area in the 19SO's by the 

Federal Government. They are a community of  

different groups o f  Inuit whose .immediate 

ancestors in nearl y  every case came from out

side the Baker Lake area . 

( i ) There is no evidence that the Plaintiffs who 

testified or their ancestors considered the area 

claimed to be a territory defined and recognized 

as their territory . They do not appear to have 

had a concept of  territory and, indeed, there 

is no evidence that linked the ancestors of  

these Plaintiffs with the territory they now 

c laim . 

( ii )  Insofar as the Plaintiffs who did not testify 

are concerned, there is no way of knowing 

where their ancestors carried out activities 

which might give rise to an aboriginal title . 

Their assertion of  aboriginal title has not 

been established. 

( c )  There is no archaeo logical or historical evidence o f  

the presence i n  the Baker Lake area i n  167 0  o f  any 

group which might be said to be predecessors o f  the 

Plaintiffs. 

(d )  The Plaintiffs fail ed to establish an exclusive 

occupation and use of the territory by any Inuit 

clan or group. The archaeological evidence  

demonstrates that the Baker Lake area was occupied 
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and used by other aboriginal peoples known to be 

hostile to the Inui t .  

Evidence of Harp-in-Chief - Vol. XXIX 

p. 10 2 4 ,  1 .  15 to 
p .  10 2 5 ,  1 .  2 3  

Cross-Examination , p. 1171 , 1 .  2 0  to 
p. 117 2 , 1 .  2 3  

The within Defendants adopt and rely upon the submissions 

as to use and occupancy contained in the Memorandum of Argument 

filed on behalf of the Defendant s  Noranda Exploration Company 

Limi ted and Uranges ellschaft Canada Limited . 

7 .  

( B )  EXTINGUISHMENT 

Any aboriginal title which the Inuit may have had in  

the area claimed has been extinguished , e ither 

{a) by the Crown by virtue of the Royal Charter granted 

to the Hudson ' s  Bay Company in 1 6 7 0 , or 

(b)  by legislation of the Federal Government subsequent 

to 187 0  which legislation is inconsis tent with the 

rights asserted by the Plaintiffs and constitutes 

a clear and plain indication of the government ' s  

intention to extingui sh such title . 

(a)  The Hudson ' s  Bay Grant of 16 7 0  

8 .  It i s  common to all parties that the area claimed 

by the Plaintiffs i s  included within lands granted to the 

Hudson ' s  Bay Company by the Royal Charter of 1670. 

That Charter provided , inter alia,  as follows: 



.. , 
j 

:-i 
. , 

9.  

- 7 -

"And by these presentes for us our heires and 
succes sors DOE give grant and confirme unto 
the said Governor and Company and theire 
successors the sole Trade and Commerce of all 
those  Seas Streightes Bayes Rivers Lakes 
Creekes and Soundes in whatsoever Latitude 
they shall bee that lie within the entrance 
of the Streightes commonly called Hudsons 
Streightes together with all the Landes and 
Territoryes upon the Countryes Coastes and 
contynes of the Seas Bayes Lakes Rivers 
Creeks and Soundes aforesaid that are not 
already actually possessed by or granted to 
any of our Subj ectes or possessed by the 
Subj ectes of any other Christian Prince or 
State with the Fishing of all Sortes of Fish 
Whales  Sturgions and all other Royall Fishes 
in the Seas Bayes Isletes and Rivers within 
the premisses and the Fish therein taken 
together with the Royalty of the Sea upon the 
Coastes within the Lymittes aforesaid and all 
Mynes Royall aswell discovered as not discovered 
of Gold Silver Gemms and pretious Stones to bee 
found or discovered within the Territoryes 
Lymittes and Places  aforesaid And that the said 
Land bee from henceforth reckoned and reputed 
as one of our Plantacions or Colonyes in America 
called Ruperts Land AND further WEE DOE by these 
presents for us our heires and succes sors make 
create and constitute the said Governor and 
Company for the tyme being and theire successors 
the true and absolute Lordes and Proprietors of 
the same Territory Lymittes and places aforesaid 
And of all other the premisses . .  " 

Exhibit D-7 ,  pp . 11 - 12  

The terms of the grant are worthy of  some comment . 

Firstly , there is the grant to the Hudson ' s  Bay Company of all 

fish contained within the area of the grant , including "Royall 

Fishes"  which traditionally were reserved to the Crown . 

Secondly , the grant specifically gives ,  grants and confirms unto 

the Company " all the Landes and Territoryes upon the Countryes 

Coastes and contynes of the Seas Bayes Lakes Rivers Creekes 

and Soundes aforesaid that are not already actually possessed 

by or granted to any of our Subj ectes or possessed by the 

Subj ectes of any other Christian Prince or State . . .  " together 

with " . . all Mynes  Royall aswell discovered as not discovered 

of Gold Silver Gemms and pretious Stones to bee found or 

discovered within the Territoryes Lymittes and Places  
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aforesaid . . .  " and constitutes the Company as '' . . . the true 

and absolute Lordes and Proprietors of the same Territory 

Lymittes and places aforesaid And of all other the premisses  

" 

10. The terms of the grant were thus a grant in fee 

simple to all the lands comprised in Ruperts Land. Such a 

grant in 1 6 7 0  normally included a grant of all  minerals contained 

within the land , except the minerals royal which by common l aw 

were reserved to the Crown unless expressly granted . This is 

the reason for the specific reference to those minerals contained 

in the terms of the Charter . 

1 1 .  

Halsbury ' s  Laws of England , 3 d  Ed. , 
Vol . 2 6 , p .  3 2 5  

Case o f  Mines ( 15 6 7 ) , 1 P lowd 310 ,  
at  3 3 6  

Cheshire , Modern Law o f  Real Property, 
12th Ed. at 1 5 3  

The question a s  to whether the Plaintiffs have had 

continuously since time immemorial a right to hunt and fish 

unobstructed within the said lands then may be illustrated by 

asking the following question : I f  the Hudson ' s  Bay Company 

during the period from 1 6 7 0  to 1 8 7 0  had conducted mining 

activities in lands over which the Plaintiffs purport that their 

predecessors hunted , would an English Court have granted an 

inj unction to restrain such activities? If  not , it  cannot be 

said that the P laintiffs or their predecessors have had a 

continuous claim for aboriginal title to the subj ect lands. 

12 . It is respectfully submitted that the answer to any 

such request would have been that the Hudson ' s  Bay Company ' s  

grant in fee s imple  to the lands , together with its absolute 
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right and sovereignty over the lands with power to legislate 

in respect thereof and grant justice therein, enabled them to 

deal with these lands without the fetters of any l egal 

restrictions which would arise by virtue o f  "an aboriginal claim".  

13. I t  is respectfully submitted that this grant to the 

Hudson ' s  Bay Company of the lands in fee simple, together with 

the right to administer such lands, was thus the f irst act o f  

the sovereign i n  extinguishing any prior existing aboriginal 

title, i f  any had existed, in that such title would clearly be 

inconsistent with this gran t .  

14. As stated by the Plainti ffs in the ir Memorandum ( p .  5 5 ) , 

" extinguishment can take several forms ; it  can be affected by 

treaty, by sword, by purchase, by the exercise of complete 

dominion adverse to the right of occupancy, or otherwise. " . . ' 
c iting Davis, J .  in Lipan Apache Tribe v. The United S tates 

(1967 ) ,  180  C t .  C l . 4 87,  at 4 9 2 , relying on the authority of · 

The United S tates v .  Santa Fe Railway Co . �  supra. at 3 4 7 . 

15. Even if one accepts the notion of " plain and clear" 

extinguishrnent as set out in the passage of Corpus Juris 

Secundum cited by the Plaintiffs in their Memorandum, paragraph 

7, page 5 5, nothing could be more plain and unambiguous than 

the extinguishrnent by the sovereign of all competing c laims to 

the absolute title granted to the Hudson's Bay Company by 

virtue of its Charter. 

16 I t  is for this reason that the Royal Proclamation of 

1763 ( the terms of which are found in tab 14 in the Legislative 

Brief  filed by the Plaintiffs) does not and never did apply to 

the area granted to the Hudson ' s  Bay Company by the 1670  Charter. 

Per Hall, J. , S igeareak v. The Queen, 
[19 66) S. C. R. 64 5, at 650  
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1 7 .  I t  i s  clear from a reading o f  the Royal Proclamation 

that the purpose of that Proclamation was to set up the four 

governments therein referred to and to give instructions to 

three of those governments , inter ali a ,  as to the way in which 

they should carry out their deal ings with the Indians within 

those areas of the n ew governments which had recently been set 

Up . 

1 8 .  I n  addition , the Proclamation deals with those lands 

which lie outs ide of the areas of the four new governments 

created and in respect of those lands , persons are restricted 

from making any purchases or settlements whatever or taking 

possession of any of the lands above reserved " without our 

special leave and l icense for that purpose first obtained " .  

1 9 .  This prohibition does not extend to the three new 

governments created ( reference to Grenada excepted for obvious 

reason s )  nor " within the limits of the territory granted to 

the Hudson ' s  Bay Company" .  It i s  submitted that the clear 

reason for thi s exception is found in the Charter granted to 

the Hudson ' s  Bay Company : it had been granted the fee s imple 

as well as the right to govern such territories .  The concern 

for " great frauds and abuses in respect of the purchase of the 

lands of the Indians to the great prejudice o f  the King ' s  

interes t  and the great dissatisfaction of the said Indian s "  as  

referred to in the Proclamation could not apply to these  lands 

as they had more than one hundred years earlier been granted 

directly to the Hudson ' s  Bay Company. For this reason , the 

provis ions of the Royal Proclamation could not and were not made 

applicable to that territory as the drafters thereof were aware 

that any rights of native peoples in that territory had a lready 

been extinguished by the grant to the Hudson ' s  Bay Company.  The 

Proclamation is thus a clear recognition of that earlier extin

guishment .  
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20. For the above reason , the Sovereign did not reserve 

" under our sovereignty , protection and dominion for the use 

of the said Indians " the lands comprised in the Hudson ' s  Bay 

grant. The distinction made between the recognition of 

aboriginal t itle as existing in those areas which by the terms 

of the Proclamation were reserved for the use of the Indians 

by the Crown and the expres s  reservation therefrom of Ruperts 

Land was  a direct recognition that such aboriginal title did 

not exist and could not exist in those  lands previously granted 

to the Hudson ' s  Bay Company. 

2 1 .  It  i s  submitted that the reading o f  the Procl amation 

of 1 7 6 3 ,  together with the terms of the Hudson ' s  Bay grant of 

1 6 7 0 , make it clear that there had been a plain and unambiguous 

extinguishment of such aboriginal title as might exist to the 

lands granted to the Hudson ' s  Bay Company by virtue of its 

Charter of 1 6 7 0 .  Even the highes t  test o f  extinguishment of 

" clear intention" set out in the Plaintiff s ' Memorandum at pages 

5 4  and 5 5  has been satisfied. 

(b )  Federal Legislation Subsequent to 187 0 

2 2 .  In the event the Court i s  o f  the view that the 

Hudson ' s  Bay Charter did not extinguish any aboriginal title 

that the P laintiffs might have had , th�n it is respectfully 

submitted that legislative acts by the Parliament of Canada 

and the exercise of de.legated legislative powers subsequent to 

the admis sion of Ruperts Land into Confederation in 1 8 7 0  did 

extinguish completely any aboriginal r ights incon s is tent with 

such legislation. 

2 3. Such legis l at ive extinguishment has taken the form 
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either o f  Act s  o f  Parliament directed towards the granting of 

property rights inconsistent with the rights claimed by the 

Plaintiffs or in the nature of game regulations and other laws 

of general application which directly restrict such rights. 

This part of the memorandum addresses itself to : 

( i )  such laws generally ; 

( ii )  game laws in particular. 

(i ) General Legislation 

2 4 .  Acts o f  Parliament or acts o f  government enacted 

under authority delegated by Parliament and which " reveal a 

unity of intention to exercise , and the legislative exercis ing , 

of absolute sovereignty over all the lands. . ,  a sovereignty 

incons is tent with any conflicting interest , including one to 

aboriginal t itle " ( per Judson , J. , Calder at page 8 2 )  include , 

inter alia ( the list  is illustrative , not exhaustive) : 

( a) The Territorial Lands Act , R.S.C. 197 0 , c. 2 6 3 , 

... which contains , inter alia , the following provisions 

inconsistent with such a title : 

( i )  The Governor in Council may set apart and 

appropriate any territorial lands as land 

management zones and may make regulations 

for the issuance of permits for the use of 

the surface of land in such zones and for 

the terms and conditions of such permit s  

( ss.  3 . 1 ,  3 . 2 ) ; 

( ii )  The Governor in Council may authorize the 

sale , lease or other disposition of territorial 

lands and may make regulations authoriz ing the 

Mini ster of Indian Affairs and Northern 
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Development to sell , lease or otherwise 

dispose of territorial lands ( s .  4 ) ; 

The Governor in Council may make regulations 

for the leasing of mining rights in , under 

or upon territorial lands ( s .  8) ; 

( iv) The Governor in Council may make regulations 

respecting the is sue of permits to cut timber 

( s . 14  ( a )  ) ; and 

(v)  The Governor in Counci l  may also set apart 

and appropriate territorial lands for the 

sites of places of pub l ic ownership and 

public uses such as schools , market p laces , 

public parks , hospital s ,  airport s ,  etc . 

( s .  1 9 ( b ) ) ,  set apart and appropriate 

territorial lands for game preserves , game 

sanctuarie s ,  b ird sanctuaries , or other 

similar pub l ic purposes ( s. 1 9 ( e ) ) ,  authorize 

the acquisition by any railway , power 

company or pipe l ine company of a right of 

way for a road bed , transmission l ines or 

pipe lines through territorial lands ( s .  19 ( f) ) .  

( b )  The Public Lands Grants Act ,  R . S.C . 1970,  . c .  2 2 4 , by 

virtue of which the Governor in Counci l  may , inter 

alia , authorize the sale , lease or other disposition 

of any public  lands that are not required for public 

purposes .  . . ( s .  4 ( 1 )  ( a) ) .  

( c )  The Northwest Territories Act , R . S . C .  197 0,  c .  3 3 1 , 

by virtue of which the Commissioner in Council  is  

empowered to  make ordinances in  relation to  inter 

alia : 
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property and civil rights in the territories 

( s. 13 ( h )  ) ; 

the preservation of game in the territories 

( s . 13 ( g) ) ; and 

(iii) the closing up , varying , opening , establishing , 

building , management or control of any roads , 

streets , lanes or trails on public lands 

(s. 13 (s) ) .  

(d) The Territorial Land Use Regulations , SOR/77- 2 10 

provide for the regulation of certain activities 

requiring a permit . 

(e )  The Canada Mining Regulations , SOR/77  - 900 provide : 

(i)  for the granting of prospecting licences to 

any individual who is 18  years of age or 

older and any corporation that is registered 

with the Registrar of Companies which entitles 

the licensee to enter , prospect for minerals 

and locate claims on any lands, other than 

certain specified lands (s. 11 ( 1 ) ) ;  

(ii) for the location of claims (s. 1 2 ) ; 

(iii ) for the recording of claims (s . 2 4 ( 1 ) ( 3 ) ) ;  and 

(iv) that the holder of a recorded claim may apply 

for a lease of the claim , and subj ect to 

certain conditions , he shall be granted a 

lease of that claim by the Minister for 2 1  

years (s. 58 ( 1 ) , ( 2 ) , ( 10) and 59 ( 1 ) ) .  

The exercise of the powers granted to the Governor 

in Council or the Commissioner in Council under the afore

mentioned Acts would have the effect of interfering with 
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purported aboriginal r ights in  the greater part of the Northwes t  

Territories. 

2 6 .  I t  i s  respectful ly submitted that Parliament ·could 

not have had the intention that such S tatutes be restricted in 

their scope and application to only those geographic areas where 

there was no claim to a prior exi sting aboriginal title . 

27. In addition to the Statutes and delegated leg i slation 

above referred to , acts have been done by servants  of  the Crown 

under the authority o f  such Statutes which indicate a clear 

intention that they are not sub j ect to any such usufructuary 

right , including , 

( a)  

( b )  

( c )  

28. 

the i s suance of  prospecting permits , l icences and 

mining leases generally throughout the Northwest 

Territories and speci fically to the mining company 

Defendants in this action in the Baker Lake area , 

which licences are validly is sued under the terms 

of The Canada Mining Regu l ation s ; 

Exhibit D-4 

the i ssuance of  Land Use Permit s  under the authority 

of  The Territorial Lands Act generally throughout the 

Northwes t  Territories and speci f ically to the mining 

company Defendants herein authori z ing the carrying 

on of  their activities in  the Baker Lake are a ;  

Exhibits D-2 and D - 3  

the grant o f  lands in  fee s imple and b y  lease , in  

particular in  the Baker Lake area. 

Exhibit D-5 

A review of  the h i s tory of  legislation leading up to 
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The Territorial Lands Act illustrates that Parliament made no 

recognition o f  an " Indian Title" to lands located in  the 

Northwest Territories. The Dominion Lands Act, 187 2, and its 

successor statute of 1883, which by virtue of s. 42 and- s. 3, 

respectively, did not extend their operation to "territory the 

Indian Title to which shall not at the time have been 

extinguished" . However, when The Dominion Lands Act was 

amended in 1908 to include the Northwest Territories, the only 

references to Indian lands were contained in that s ection 

( s. 7 6 )  g iving the Governor in Council the power to withdraw 

certain lands as may have been reserved for Indians and to grant 

lands in satisfaction of claims of half-breeds arising out o f  

the extinguishment of the Indian Title, and to grant lands upon 

the extinguishrnent of Indian Title in any territory or tract of 

land . 

2 9 .  

The Dominion Lands Act, S. C. 187 2, 
c .  2 3, s. 4 2  

The Dominion Lands Act, S. C. 1883, 
c. 17, s. 3 

The Dominion Lands Act, S. C. 1908, 
c. 20, s. 7 6  

The Dominion Lands Act, 1908, was repealed and 

replaced by The Territorial Lands Act, S. C. 19 50, c. · 2 2  ( now 

R . S. C. 1970, c. 2 6 3 )  in which the only reference to Indian Lands 

or Indian Title may be found in s .  19 : 

" 19. 

(d)  

The Governor in Council m ay : 

set apart and appropriate such 
areas or lands as may be neces s ary 
to enable the Government of Canada 
to fulfil  its obligations under 
treaties with the Indians and to 
make free grants or leases for 
such purposes, and for any other 
purpose that he may consider to 
be conductive to the wel fare of the 
Indians . "  

The Territorial Lands Act, R . S . C .  
1970, c. 2 6 3, s. 19 (d) 
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30 . The removal by Parliament of the earlier expressed 

limitat ion on the operation of the Act in respect of  

territories subj ect to unextinguished '' Indian Title"  must be 

seen as an indication that Parliament intended the provisions 

of its latest enactment to prevail in all of the area subject 

thereto and that rights obtained thereunder , including rights 

derived under The Canada Mining Regulations enacted pursuant 

thereto , should prevail regardless of any claim to " Indian 

Title " .  To interpret The Territorial Lands Act as argued by 

the Plaintiffs would be equivalent to retaining the original 

proviso contained in The Dominion Lands Act of 1872 , contrary 

to the expressed will of Parliament and contrary to the accepted 

cannon of construction that an express change in language in an 

enactment must have been done with some intention by Parliament . 

3 1 .  

Craies on Statute Law , 7th Ed . 14 2 ,  
at 1 4 3  

R .  v . Price , ( 1871) , L . R .  6 Q . B . , 
4 11 ,  at 4 16 

Comparison may be made with the provisions of the 

agreements with the provinces annexed to The British North 

America Act , 1930 , whereby the ownership of natural resources 

was transferred to certain provinces and by the terms of which 

the Indians continue to have , 

32 . 

"the right , which the Province hereby assures 
to them , of hunting , trapping and fishing 
game and fish for food at all seasons of the 
year on all unoccupied Crown lands and on any 
other lands to which the said Indians may 
have a right of access . "  

R . S . C .  1970 , Appendices at pp . 3 7 1 ,  
380 ,  381 ,  3 8 8  and 389  

Such right was restricted by the terms of theie 

agreements to " unoccupied Crown Lands " .  It is respectfully 

submitted that if it is found that an aboriginal title exists  
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in respect of the land c laimed in the Northwest Territories ,  

then i t  too would be in respect only of unoccupied Crown lands, 

leaving aside such lands as have been occupied by others by 

rights granted under valid federal legislation. 

R. S.C. 19 70 , Appendices at pp. 3 70 
( Schedule 1 ( 1 1 ) ) ,  380 ( Schedule 2 ( 10) ) ,  
388 ( Schedule 3 ( 10) ) 

( ii )  Game Legislation 

3 3. Any usufructuary right to hunt and fish freely by 

the P laintiffs has been virtually el iminated by various laws 

enacted for the preservation and protection of game , which 

have had the effec t  of : 

(a) requiring the Inuit to obtain a licence to hunt and 

report numbers of caribou killed ; 

(b) prohibiting hunting entirely in certain areas such 

··· as the Thelen Game Reserve or other areas designated 

under the Wildlife Ordinance ; 

( c )  restr icting fishing rights ; 

( d )  prohibiting or restrict ing the hunting of certain 

species declared endangered species (musk oxe n ,  polar 

bears ) ; 

( e )  prohibiting the hunting of certain birds ; 

(f )  regulating the type of firearms or fishing equipment 

which may be used in the pursuit of game or fish ; 

( g )  regulating the use to which animals hunted by the 

Plaintiffs may be put. 

Migratory Birds Convention Act, R.S. C. 
1970, c. 1 7 9  
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Wildl ife Ordinance, assented to October 
27 , 1978 and predecessor statutes  

The Game Ordinance NWT 19 6 0  ( second sess . )  
C .  2 

The F i sheries Act, R . S . C .  1970, c .  119 
and regulations thereunder 

Such laws and regulations enacted thereunder have 

been held to be valid prevailing legislation in cases in which _ 

it  was sought to advance a prior existing native right to hunt 

and fish which would render them inapplicable to either Inuit 

or Indians . The legislation in question (federal )  has been 

held to prevail even where the right alleged i s  to be found in 

the expres s  terms of a treaty and the statute in ques tion is a 

breach of the promise contained in such " treaty " . 

3 5 .  

Sigeareak v .  The Queen, [ 19 6 6 ]  
S . C . R . ,  6 4 5  

Sikyea v .  The Queen, . ( 19 6 4 ] ,  
S . C . R . ,  6 42, affirming 
43  D . L . R .  (2d) 150 (N . W . T . C . A . ) 

R .  v .  Derrikson, ( 1977) 71 D . L . R .  
(3d)  159 (S . C . C . )  

The Queen v .  George, [19 6 6 ]  S . C . R .  
267 

It is  respectfully submitted that the case of Prince 

v. The Queen, [ 19 6 4 ] ,  S . C . R . 81 (Plaintiffs ' Memorandum, pp . 

63 - 6 4 )  turned on the interpretat ion of two Manitoba statute s  

and i s  res tricted to a determination of the meaning of the 

term " hunt" contained in s .  72 (1) of The Game and Fisherie s  

Act, R . S.M. 1954, c .  9 4, and The Manitoba Natural Resources 

Act, R . S.M. 19 54, c .  180 .  The Court was of the view that the 

combined effec t  of these Acts enabled the Indians in question 

to hunt with l ights for their own personal use in spite of other 
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provisions to the contrary contained in the former Act . As 

such , it is only authority for the interpretation of those 

Manitoba statutes and cannot be said to be authority for a 

proposition that general hunting and fishing rights of natives 

are superior to federal legislative enactments . That case 

merely resolved an ambiguity in a provincial statute in favour 

of the accused . 

3 6 .  

Prince v .  The Queen , ( 19 6 4 ]  
S. C . R . 8 1  

R .  v .  Wesley , ( 19 3 2 ) , 5 8  C . C . C .  
2 6 9  

The evidence i n  this case demonstrates that the 

Plaintiffs who gave evidence herein were aware of the existence 

of these regulations and accepted their restrictions on the 

manner of their hunting and fishing as well as the species and 

geographical areas within which they were entitled to carry on 

such hunting and fishing . 

37 . 

Evidence , William Noah 
Vol . II , p. 1 4 5 , 

P • 14 6 / 
1 .  4 to 
1 .  27 

p .  7 3 ,  11 . 12  - 30 

Evidence , Simon Tookoome 
Vol . VI, p .  5 9 4 , 1 1 .  6 - 1 8  

Evidence , Avaala 
Vol . III , p . 2 10 ,  

. p.211 , 
1 .  2 1  to 
1 .  2 2  

None of the " game laws" above referred to contained 

any express provision that they were to prevail over and 

extinguish any aboriginal right to hunt and fish .  It is  

respectfully submitted that there is  no difference in principle 

between restrictions on hunting and fishing rights arising as a 

result of game regulations and restrictions which might ari se 

as a result of other legislative provisions , such as The Canada 
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Mining Regulat ions . If the Court is of the view that there 

exist usufructuary rights in the Plaintiffs i n  this case, then 

such rights must be restricted when in conflict with express 

statutory provisions, as was found in  the cases above referred 

to . 

38.  In conclusion , it is respectfully submitted that the 

terms of the Royal Charter of 1 67 0, or alternatively, the 

legislation of the Federal Government since 187 0, satisfy the 

tests of extinguishment of aboriginal title . They demonstrate 

a clear and unambiguous intention to exercise a sovereignty 

inconsistent with a claim of aboriginal title. On the other 

test of extinguishment , any aboriginal title which might exist 

is extinguished by necessary implication insofar as it is 

inconsistent with the above-mentioned statutes . 

Calder et al . v .  Attorney-General 
of British Columb i a ,  supra . ,  per 
Judson, J. at 3 4 4  

Milirrpum v. Australia , ( 19 7 0 ) , 
1 7  F . L.R . 1 4 1, at 2 9 1  - 292 

(c)  Extinguishment and the Constitution 

3 9 . The Plaintiffs argue that the Imperial Order-in -

Council  of the 2 3rd of June, 1870,  constitutes a constitutional 

restriction on the Federal Government ' s  power to extinguish 

aboriginal title by appropriate legislation . That Order-in

Council provides : 

" It is hereby ordered and declared . 
( that] Ruperts Land shall from and .after 
the [ 15th of July ]  be admitted into . . .  
the Dominion of Canada upon the following 
terms and conditions, being the terms and 
conditions still  remaining to be performed 

" 14. Any claims of Indians to compensation 
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" for lands required for purposes of 
settlement shall be disposed of by 
the Canadian Government . . .  and the 
Company shall be relieved of all 
responsibility in respect of them . "  

The wording of this paragraph in the Order-in-Council 

is identical to that contained in the Deed of Surrender , 

Schedule C thereto , and is similar to the terms of the 

Memorandum of Understanding between the Company and the Government 

(attached to the 5th Resolution ) .  It is submitted that the 

Order-in-Council was designed to give legislative force to that 

undertaking , j ust as other undertakings in the said Deed were 

provided for elsewhere in the Order-in-Council . 

R . S . C .  1 9 70 , Appendices 2 5 7  - 2 7 7  

41 . It is respectfully submitted that the purpose of 

this section was directed towards relieving the Hudson ' s  Bay 

Company of the liability for claims for compensation outstand-

ing as of the date of transfer and did not contemplate such 

claims as might arise some 100 years thereafter . Furthermore , 

the claims to compensation referred to were those for " lands 

required for purposes of settlement" .  In the scheme of the 

Order-in-Council and the joint addresses , such lands were 

clearly of the types referred to . The Order-in-Council is 

directed towards the carving out of settlements , such as those 

that had already been established in the Red River Colony , or 

other settlements of an agricultural or urban nature and 

settlements contemplated by the schedule to the Deed of Surrender . 

R . S . C .  1970 , Appendices 2 74 - 2 7 7  

42 . Such settlements , it is submitted , would involve the 

transfer of  real property rights to persons taking up living 

on the land for agricultural or other purposes in accordance 

with the scheme as set out in the Order-in-Council and the Deed 

of Surrender . 
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43. It i s  in this sense that the term " settlement" i s  also 

used in the Royal Proclamation of 1 7 6 3 ,  and is  in conformity 

with its dictionary definition : 

44. 

" IV .  An assemblage o f  persons settled in 
a locality. 1 .  A community of the subj ects 
of a state settled in a new country ; a tract 
of country so settled , a colony , esp. one in 
its earlier stages 1 697. 2. In the outlying 
districts of America and the Colonies :  A 
small village or collection of houses. Also , 
the huts forming the l iving quarters of the 
s laves on a plantation. 1 8 2 7 . "  

The Shorter Oxford English Dictionary ,  
Third Edition , ( 194 4 )  Vol .  I I  

T o  interpret , a s  do the P l aintiffs , the purpose o f  

this paragraph i n  the Order-in-Council as being directed 

towards mining exploration activities of the type presently 

carried on by the mining company Defendants would be to 

clearly di stort any notion of a settlement as referred to both 

in the Order-in-Council and the Deed of Surrender. Mining 

activities of the type carried on by the Defendants do not , 

it i s  submitted , constitute a " settlement " .  

4 5 .  Furthermore , i f  the Plaintiffs ' pos ition i s  to be 

accepted that aboriginal title cannot be extinguished or 

abrogated by Parliament , except in full compliance with the 

terms and conditions of the Order-in-Council passed - pursuant 

to S ection 1 4 6  ( p. 6 3  of Plaintiffs ' Memorandum) , then all  

treaties with Indians subsequent to th� 1 8 7 0  Order-in-Counci l  

would have had to have been arranged " in communication with 

the Imperial Government" in order to be in conformity with the 

provisions of the paragraph and thus have constitutional 

validity . I t  i s  respectfully submitted that it has not been 

the practice of Canada in treaties entered into with Indians 

within the territory of Ruperts Land , subsequent to 1 87 0 ,  to 

submit such treaties for approval by the Imperial Government 
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or to discuss same with the Imperial Government as such would 

be clearly contrary to the notion of  Canadian sovereignty over 

such lands. 

4 6. It i s  respectfully subm itted that i f  the Plaintiffs  

are correct that Sec tion 14  of the Order-in-Counci l  imposes 

on the government the obligation to compensate for lands 

presently subject to the Defendant mining companies' exploration 

activities, then such an obligation i s  one which can only g ive 

ri se to a right of action by the Plaintiffs  against the Federal 

Crown for damages .  It cannot be interpreted as a condition 

precedent to the validity of legislation which otherwise 

properly fall s  within the legislative competence of  Parliament. 

4 7. I t  i s  subm itted that the Court, in interpreting the 

Order-in-Council should do so, " in the l ight of  the reasonable

nes s  of  the consequences which follow from giving it  a 

particular construction" and the grave consequences which would 

result from the interpretation urged by the Plaintiffs  must  be 

considered in arriving at that interpretation. 

48. 

Per Ld. Reid in Garts ide v. I . R. C . , 
( 19 6 8 ]  A. C. 5 3 3, at 612 

Craies on Statute Law, supra. , at 9 7  

In view o f  the fact that those areas i n  which 

aboriginal rights may be asserted in the Northwes t  Territories  

are undefined and potentially vas t, such grave consequences as  

might reasonably be  expected to  result are: 

(a) the invalidity of  previously existing leg i slation 

creating works o f  a public nature such as parks 

(Thelen Game Sanctuary) ,  roads, railroads, harbour 

installations, the Dew Line, etc . ; 
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(b)  the invalidity of titles to land previously granted 

in the Territories ; and 

(c ) The piecemeal application of laws otherwise of 

general application to only those areas which may 

be shown to be free of aboriginal title . 

It is respectfully submitted that the interpretation 

that we suggest is  in conformity with the nature of an aboriginal 

title , which has never been held by a Court to prevent settle

ment or invalidate otherwise valid legislation . It conforms 

with the interpretation given in R .  v .  Sikyea , supra . ,  where 

Johnson , J . A . , (whose reasons were approved by the S . C . C .  on 

appeal )  stated : 

so . 

" It is , I think , clear that the rights given 
to the Indians by their treaties as they 
apply to migratory birds have been taken 
away by this  Act and its Regulations . "  

Regina v .  Sikyea , ( 19 64 ] , 4 3  
D . L . R .  ( 2d )  1 5 0 , at 1 5 8  

Sikyea v .  The Queen , ( 19 64 ] , 
S . C . R . 6 4 2  

If Parliament may by statute breach a treaty to the 

Indians , an obligation having some analogy to international 

law , may it not similarly abrogate common law rights , as it 

was so held in Sigeareak? 

51 . 

Sigeareak v .  The Queen , supra . ,  
at 6 50 

Such an interpretation is in conformity with the 

United States cases and principles of American law cited by 

the Plaintiffs in their Memorandum . There has been no American 

case holding that legis lation which would otherwise be validly 

enacted or rights acquired thereunder are not of full force and 
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effect because of the existence of such a title . Rather, ·the 

highest American cases relied on by the P laintiffs may be said 

to hold that native s ' right to compensation or to occupancy 

may not be extinguished without clear and unequivocal language 

to that effect, such right to compensation being specifically 

provided for by United States Statute s . 

5 2 . 

U . S . v .  Santa Fe Railway Co . ,  supra . ,  
at 5 3 9  

Tee-Hit-Ton Indians v .  The United 
States, (19 5 5 ) ,  348 U . S . ,  2 7 2  

Lipon Apache Tribe, ( 1 9 6 7 ) , 1 8 0  Ct . 
C 1 .  4 8 7 , 4 2 C .  J .  S . s . 2 8 , pp . 6 8 8 - 6 9 0 

In this case, if a claim for compensation exists, 

the Plaintiffs may pursue same against the Federal Crown ; but 

there is no evidence that the Crown Defendants or the mining 

company Defendants have ever denied any right of access  to or 

occupancy of Crown lands under prospecting permit or l ease for 

the purposes of hunting or fishing by the Plaintiffs . 

5 3 .  Mr . Justice Hal l  in his minority decision in the 

Calder case was dealing with the question of the right of the 

Plaintiffs therein to a declaration as to the continued 

existence of an aboriginal right . He did not deal with the 

question of compensation or the right of holders of fees, 

mineral and mining rights deriving their title from valid 

legislation to be present on such lands . 

54. Parliament has legislative authority over Indians 

in addition to the other matters referred to in the previous 

section dealing with legislative extinguishment . A finding 

to the effect that, by virtue of Section 14 of the 1870 Order

in-Counci l, Parliament lacks the power to legislate in respect 
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of  lands obtained from the Hudson ' s  Bay Company unless the 

conditions of prior compensation and consultation with the 

Imperial Government have been adhered to would violate the 

established constitutional concept of the exhaust ion of powers 

and the supremacy of Parliament and impose a h itherto unrecogni z ed 

l imitation on legislative · power.  

55.  

The B.N . A. Act ,  S.  9 1  ( 2 4 )  

Laskin , Canadian Constitutional Law , 
4th Ed. , 9 2  - 9 7  

(C )  THE DEFENDANT MINING COMPANIES ' ACTIVITIES 
DO NOT CONSTITUTE AN INTERFERENCE WITH ANY 
ABORIGINAL RIGHT OF THE PLAINTIFFS 

The r ight of the P laintiffs in its highest form is a 

usufructuary r ight to hunt and fish. It is  respectfully 

submitted that the P laintiffs can have no complaint concerning 

the Defendant mining companies exercising the r ights granted 

to them under valid legislat ion. Moreover , the Plaintiffs 

certainly have no complaint unless they can demonstrate that 

the activities of the Defendant mining companies are �ncompatible 

with the r ights of the Plaintiffs. 

5 6 .  The Defendant mining companies have never prevented 

the P laintiffs or any of them from access to any Crown lands 

for the purposes of hunt ing or fishing. 

5 7 .  There i s  no evidence i n  respect o f  any interference 

by the mining companies with fishing by the P laintiffs in the 

Baker Lake area. 

5 8 .  The maj or i ty of evidence called b y  the - Plaintiffs 

was directed towards the absence of caribou from areas where 
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the Plaintiffs had , in previous years , carried out their 

hunting activities. In addition , a certain number of isolated 

incidents were alleged where on occasion it was stated by the 

Plaintiffs giving evidence that a helicopter scared away game 

which they were in the act of hunting . It  i s  submitted that 

this does not constitute an interference with an aboriginal 

right to hunt in a given area , although it might consist of 

some inconvenience at that time. 

59. 

Evidence , Quarliksau 
Vol. V ,  p .  5 5 5 , 1. 5 to 

p .  5 5 8 , 1. 10 

The most serious allegation is that the activities 

of the mining company Defendants in this area , together with 

other activities unrelated to the mining company Defendants ,  

are " harmful to wildlife " ,  and in particular , caribou . 

Statement of Claim , paras . 20 , 23  and 25 

60. The Mayor of Baker Lake testified that the problem 

is  not that there are not enough caribou , but rather that 

caribou have not in recent years been found to be within easy 

reach of the community of Baker Lake where they had 6n occasion 

been found in the pas t .  The reason for this complaint is in 

part because the Plaintiffs no longer live their traditional 

way of life on the land , moving their camps to hunt caribou , 

but rather work in Baker Lake during the week and therefore 

no longer have the time to hunt which they previously did. 

Evidence ,  William Noah 
Vol. I ,  p. 2 6 ,  11. 10 - 18 

p. 3 0 , 11. 1 8 

Vol. I I ,  p. 43 , 1. 1 to 
p. 4 4 , 1. 19 

Evidence , B. Peyrouar 
Vol. IV , p. 414 , 1. 3 0  to 

p. 415 , 1. 5 
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61 . The evidence of several o f  the P laintiffs was that 

caribou are extremely sensitive to noise and human activity, 

particularly at water crossings . This would vary at certain 

times of the year . 

62 . 

Evidence, B .  Peyrouar 
Vol .  V, p .  424, 11 . 6 2 1  

p .  3 7 2, 11 . 1 7  - 2 8  

Evidence, Arnarook 
Vol .  V, p .  5 01, 11 . 2 5  - 3 0  

I f  the P laintiffs ' evidence i s  to be accepted that 

noise of aircraft and other noise resulting from human activity 

would have the effect of driving caribou out of large areas, 

then it  is hardly to be wondered, in view of the activities 

which take place in and around Baker Lake i tself and which 

include the use of hundreds of skidoos, motorized vehicles of 

all kinds, sirens, etc . ,  that the caribou do not frequent or 

come near the Baker Lake community as they may have done in 

the past . 

Evidence, William Noah 
Vol .  I, p .  2 6, 11 . 1 0  - 18 

Evidence, B .  Peyrouar 
Vol .  IV, p .  414, 1 .  1 9  to 

p .  419, 1 .  9 

Evidence, Simailak 
Vol .  VIII,  p .  9 0 5, 1 .  1 1  to 

p .  9 12, 1 .  3 

63. Furthermore, if the evidence of the P laintiffs 

concerning the sensitivity of caribou to noise and human 

activities is to be accepted, then i t  must also be accepted 

that their own activities in and around water crossings, 

particularly in the Kazan River area, consisting among other 

things of establishing camps, hunting and fishing with motor 

boats, are also responsible for the failure of caribou to use 
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Evidence, Amarook 
Vol . V, p .  508, 

p .  509, 

Evidence, Peyrouar 

1 .  1 to 
1 .  25  

Vol . V, p .  4 2 5, 11 .  5 - 2 2  

However, it  i s  submitted that the evidence 

demonstrates that caribou are not particularly bothered by 

noise or human activities and are not necessarily bothered by 

aircraft unless persistently harassed at low level altitudes 

during sensitive seasons of the year (calving or migration ) . 

Generally, they are curious and gregarious beasts . They have 

been seen in and close to mining camps while the normal 

aircraft and other activities associated with exploration 

activities are going on, pass undisturbed close to drilling 

operations, have come up close to aircraft to examine same 

shortly after landing, and are not necessarily unduly affected 

by noise or by the presence of humans . Indeed, in spite of 

the activity in the Baker Lake area above referred to, they 

have been hunted in large numbers in and around the community 

as recently as 1 9 6 7  and 1 9 6 8  when herds wintered in close 

proximity to the community . 

Evidence, Peyrouar 
Vol . V, p .  

p .  

Evidence , Scottie 
Vol . 

Evidence, Miller 

V ' p .  
p .  

4 4 2, 
4 4 3, 

359, 
3 60, 

1 .  1 8  to 
1.· 16 

1 .  
1 .  

3 to 
1 

Evidence, Geist 
Vol . x, p .  1307, 11 . 1 9  - 30 

p .  1365, 1 .  10 to 
p .  1370, 1. 2 9  

Evidence, Calef 
Vol . xv , p .  2 3 7 5, 1 .  17  to 

p .  2 376, 1 .  2 4  
p .  2 4 2 8, 1. 13  to 
p .  2 4 2 9, 1 .  1 
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Evidence , Miodaszewska 
Vol .  XV , p .  2 5 2 3 ,  1 .  2 to 

p. 2 5 3 2 , 1 .  2 2  

Evidence , Griffith 
Vol . XVI , p. 2 540 , 1 .  5 to 

p .  2 546 , 1 .  11 

Evidence , Rota 
Vol . XVI ,  p .  2 5 5 1 , 1 .  8 to 

p. 2 5 5 7 , 1 .  2 2  

Exhibits I- 13  and I-14 

6 5 .  Insofar as water cros sings are concerned , even if 

caribou do not make use of  a given water crossing , this wil l  

not deter them from crossing bodies of water . The evidence 

is that they wi ll  cross over at other locations and that 

their use of water crossings varies from year to year . 

6 6. 

Evidence , Tookome 
Vol . VI , p .  600 , 11. 5 - 19  

Evidence , Calef 
Vol . XV , p. 2 346 , 

p. 2 348 , 
1 .  18  to 
1 .  2 8  

The only evidence of an expert nature called by the 

Plaintiffs concerning possible disturbances of caribou by 

mining activities amounted to a plea that further information 

be obtained by further experimentation which experimentation 

would require the implantation of electronic obj ects in caribou 

for the purposes of measuring their physio logical reactions to 

external stimuli not observable by normal observation. Such 

reactions would not , the Court was told , differ from reactions 

to any other normal and natural external stimuli. The 

observations of this witnes s , Dr . Geist , were the result of  

experiments which he or others had conducted , largely on 

domestic animals or animals in captivity , and not from any 

knowledge of the Kaminuriak or Beverly herds with which he had 
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had no experience. 

Evidence , Geist 
Vol. x ,  p. 1 3 5 0 , 1 1 .  7 - 1 9  

p. 1 3 3 0  
p. 1 3 0 3 , 1 1 .  2 5  - 2 6  
p .  1 3 0 4 , 1 .  2 4  to 
p .  1 30 5 ,  1 .  4 
p. 1 3 5 5 ,  1 1 .  1 2  - 2 7  
p .  1 3 4 3  

67.  It is  respectfully submitted that the evidence of 

Dr. Miller and Dr. Calef , both fully qualified biologists 

familiar with barren ground caribou , is to be preferred. It 

is clear from their evidence that activities of the types 

carried on by the mining company Defendants under the present 

regulations enacted by the Government are not harmful to 

wildlife and do not constitute a harassment of the caribou 

herds. It i s  clear that the government has the authority and 

has so exercised it to ensure that the environment in  the 

Northwest Territories i s  protected. 

Evidence , Miller 
Vol. XII I ,  p. 2 0 7 9 , 1 1 .  1 3  - 2 2  
Vol. XIV , p. 2 2 5 2 , 1 1 .  1 1  2 0  

p. 2 2 7 6 , 1 1 .  1 1  2 1  

Evidence , Calef 
Vol. xv , p. 2 3 2 4 , 1 1 .  1 5  - 2 6  

p .  2 3 3 1 ,  1 .  1 6  to 
p. 2 3 3 2 ,  1 .  3 0  
p .  2 3 4 9 , 1 .  8 to 
p. 2 3 5 3 ,  1.  6 
p. 2 3 67 , 1 1 .  1 1 6  
p. 2 4 6 0 ,  1 1 .  1 2  - 1 8  

Evidence , Hornal 
Vol. XIII , pp. 1 9 1 7  - 1 9 2 6  

68. It i s  submitted that if  there is an absence of caribou 

in and around the Baker Lake area as urged by the P laintiffs , 

and in particular , if the Kaminuriak herd i s  no longer to be 

found in areas where it previous ly has been hunted by them , 

the reason i s  not because of the activities of the mining 

company Defendants but rather because of the diminution in the 
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size of that herd as a result of natural causes and over

huntin g .  Both of the biologists called by the Government, 

Miller and Cale£, were of the view that the reason why the 

herd was no longer to be found north of the Kazan River was 

because' its size  had been reduced from some 150, 0 0 0  animals 

in the 19 5 0 ' s  to approximately 33, 0 0 0  animals or thereabouts 

today, which reduction in the size of the herd meant that i t  

was no longer occupying the vast areas which i t  previously 

had done. Dr. Geist conceded that such an explanation was 

consistent with the reason why the herd may no longer be found 

in i ts previous areas. 

Evidence, Miller 
Vol. XIII,  p. 2 0 7 7, 11. 12 2 8  

p. 2 0 7 9, 11. 7 - 2 2  

Evidence, Calef 
Vol. xv ,  p. 2 3 3 1, 1. 15 to 

p. 2 3 3 2 ,  1. 3 0  
p. 2 4 4 8, 1. 15 to 
p. 2 4 49,  1. 14 

Evidence, Geist 
Vol. x ,  p. 1324,  1 .  19 to 

p. 1325,  1. 1 
p. 13 75,  1. 2 6  to 
p. 1377,  1. 2 1  

Exhibit I-10 

6 9. On these facts, i t  is submitted that the Plaintiffs 

failed to demonstrate that the act ivities of the Defendant 

mining companies have interfered with them in the exercise of 

any aboriginal t itle which they might possess and certainly 

cannot be held to be responsible for the d iminution of the 

numbers of caribou hunted by them. 

7 0. In any event, i t  is submitted that -aboriginal t i tle" 

in Canada is restricted to access to unoccupied Crown lands. 

The Plaintiffs have full access to the subject lands, even 
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those on which the Defendant min ing companies are carrying out 

their activities. The Crown i s  not the guarantor of the 

presence of game on its lands. The Plaintiffs i n  thi s  case are 

asserting that they have not only the right to hunt on Crown 

lands , but also the right to f ind game in  and around the 

community of Baker Lake in  places where it was on occas ion 

found in the past. The right to hunt game doe s  not include 

necessarily the right always to f ind game: thi s  latter " right" 

i s  one that Nature with its years of plenty or scarcity never 

guaranteed to the Inuit in the past , and cannot be guaranteed 

as an incident of aboriginal title by the Court. In any event , 

all of the evidence at trial would indicate that scarcity of 

caribou as there i s  results from overkill by Inuit hunters. 

Thi s  must be considered in the context of fast growing 

populations , concentrations of people in modern communities , 

use of the same hunting areas by many hunters , advanced 

technology for travel  and hunting , and departure from a 

traditional l ifestyle of l iving off the land i n  small  disparate 

groups that followed the migration of the herds that were 

hunted. 

71. 

Evidence , William Noah 
Vol. I ,  p. 
Vol. II , pp. 

Evidence, Supt. Dent 

30 t 1 1. 1 - 7 
6 0  - 6 1  

Vol. XIII , pp. 1 9 7 4  - 1 9 7 5  

( D )  ENTITLEMENT TO THE RELIEF CLAIMED 

It i s  respectfully submitted that the claim of the 

Plaintiffs must fail by reason of: 

(a )  The failure of the Plaintiffs  to prove aboriginal 

title to the lands claimed ; 
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( b )  

(c )  

72.  

- 35  -

In the alternative , the extinguishment of any 

aboriginal title that may be found to have existed ; 

or 

In the alternative , the failure of the P laintiffs 

to prove that the activities of the Defendants are 

incompatible  and a neces sary interference with such 

aboriginal title. 

Even if the Plaintiffs were found by the Court to 

have proved the essential elements of aboriginal titl e ,  the 

failure of the Government to extinguish that title , and an 

incompatability of that title with the activities of the 

Defendants , their c laim for inj unctive relief cannot succeed 

on jurisdictional grounds : 

(a)  The Court has no j urisdiction to grant injunctive 

relief again st the Crown or its officers and agents 

to restrain them from carrying out statutory dutie� 

and obligations committed to them by the Sovereign. 

Attorney-General for Ontario v .  
Toronto Junction Recreation C lub , 
( 1 904 ) , 8 O. L. R. , 4 40 ( H. Ct. J . ) 

Attorney-General for British Columbia 
v. Brooks -Bidlake & Whittall , Limited,  
(19 2 2 ) ,  63  S. C. R. , 4 6 6  

Amalgamated Builders ' Council  v. 
McGregor , (19 2 9 ) , 36 O. W. N. , 3 4 4  
( H. Ct . J. )  

( b )  Moreover , this Honourabl e  Court has no jurisdiction 

to grant the relief sought again st the Defendant 

mining companie s .  

Quebec North Shore Paper v. C. P. Ltd . , 
[ 1 9 7 7 ]  2 S. C. R. , 105 4  

McNamara Construction v. The Queen , 
[ 1 9 7 7 ] , 2 S . C. R. ,  6 5 4  
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73. I t  is respectfully submitted that this action must be 

dismissed for the reasons hereinbefore set out, and that the 

interlocutory injunction issued by this Honourable Court on 

April 24th, 1 9 78, be dissolved . 

ALL OF WHICH IS  RESPECTFULLY SUBMITTED 

4J��/1 ({Jt � . . . . .  ·"· . . . . . . . . . . . . . . . . . . . . 
R .  W .  Cosman 

of Counsel for the Defendants 
PAN OCEAN OIL LTD. 
COMINCO LTD . 
WESTERN MINES L IMITED 
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MEMORANDUM OF ARGUMENT OF THE DEFENDANT 
ESSEX MINERALS CO�1?ANY 

FACTS 

1 .  E s s ex Minerals Co�pany is  the holde r of  approxim ate ly 

3 8 6  recorded mineral claim s in the Baker Lak e  area. The company 

has been carrying on mineral exploration activity in the area  in 

issue since 1 9 7 6. During the period 19 7 6  to the present, the 

company ha s held prospecting permi ts granted to it pursuant to 

the provi sions of  the Canada Mining Regul ations, SOR 1 7 7/900 as  

amended, and has applied for and obtained land use  permits 

pursuant to the Te rritorial Land Use Regulations, SOR/77 -210, as 

amended. 

Exhibits P-3 6 ,  P-70, P - 7 6  

Evidence , Volume XI, p. 160, 1. 1 7  - 21  

2. In 1 9 79,  three La�d Use Permits we re issued to the 

company. Permi t number N 7 9X 9 8 9  was is sued for the purpose o f  

establishment o f  a fuel storage are a near the Baker Lake ai rport. 

Permits numbered N 7 9 C9 7 2  and N 7 9N 9 7 3  were issued for the purp?se 

of enabling prospecting and exploration activity to take place. 

Each permit is subj ect to a number of condi tions imposed by the 

Engineer pursuant to section 31 o f  the Territorial Land Use 

Regulations. Among the condition s attached to permits numbered 

N 7 9C972  and N 7 9C973  are a number o f  conditions imposed upon the 

company in orde r to prote ct the caribou pursuant to the discretion 

granted to the Engineer under section 31 ( 1 )  (m) · of the Regulation s .  

In addition, e ach Land Use Permit i s  explicitly subject to the 

Orde r of  this Court dated April 2 4, 1 9 7 8. 

3 .  

Exhibit D-3, tabs P, Q and U 

The area is i ssue in this action appe ars to be within 

latitude 6 2  degrees, 30 minutes North, and 6 6  degrees  North, and 

longitude 9 2  degrees We s t ,  and 101 degrees Wes t .  The area is 
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entirely within the lands granted to the Hudson ' s  Bay Company 

by Charles II. 

4 .  

Evidence , Volume XIII , pages 1 8 9 6  - 1 89 7  

Exhibit D-7 

The use of the lands in the Baker Lake area is regulated 

in accordance with applicable legislation and government policy , 

by officials of the Ministry of Indian Affairs and Northern 

Development. The Inuit of Baker Lake have no control over  

implementation of the l egislation , or  the use of the lands. 

5. 

Evide nce , Volume III , pp . 1901 - 1 9 2 6 ,  p. 1955 ,  
1 1. 18  - 26  

Pursuant to  such legislation , in  add ition to re cording 

the mining claims of this defendant and others , the federal 

Crown has granted surface and mineral leases of lands in the 

Baker Lake are a ,  and has made grants of estates in fee simple in 

lands in the are a, without any reservat ions except as contained 

in  The Te rri torial Lands Act. 

II 

A. 

1 .  

Exhibits D-4  an d D- 5 

LEGISL.JI..TION 

The Admiss ion of  Rupert's Land i rito Canada 

The lands in question in this action were among the 

l ands granted to the Hudson's Bay CompaDy in 1 670, and were part 

of Rupert's Land at th e time that are a became part of� Canada. 

2. 

Refe rence re " Indians " , ( 1 9 3 9 )  S. C. R. 104 , at 
1 0 5  - 1 0 6  

The firs t  legislative instrument deal ing wi th the 

lands in issue was The Rupert ' s  Land Act , (1 86 8) 3 1  & 3 2  Viet. 

c. 1 05 (Imp. ) .  That Act,  which defined " Rupe rt ' s  Land" as the 

whole of the terri tories "he ld or claimed to be held" by the 
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Hudson ' s  Bay Company ( s. 2 ) ,  merely provided a mechani sm for the 

British Parl iament to accept a surrender o f  the lands of the 

company. 

Essex Minerals  Company Brief of Legi slation ( " Brief" ) 
Tab l 

That sur rende r was made by deed in 1 8 6 9  ( R. S . C. 1970, 

App. No. 9, S chedule C ) .  Clauses l0 and 14 o f  the Deed were 

incorporated into the 1 8 70 Order-in-Council which officially 

admitted Rupert ' s  Land into the Dominion. They read as fol lows : 

3 .  

10. Al l titles to land up to the eighth day of  March, 
one thousand eight hundred and sixty-nine, con
ferred by the Company are to be con fi rmed . . 

14. Any claims of  Indians to compensation for lands 
required for purpose s of settlement shall be 
di sposed of by the Canadian Gove.rnment in cornrm::nica
tion with the Impe rial Government ; and the Company 
shal l b e  re lieved of all  responsibility in resp�c t  
of  them . 

Brief, Tab 2 

It  is  respectfully submitted that the Order- in-Counci l , 

when read as a whole ,  evidences the intention of  the Cro�n to 

exercise complete sovereignty over a l l  o f  Rupert ' s  Land and 

nowhere does it  recognize the existence o f  any "aboriginal 

rights " there in. 

4 • The Order- in-Council incorporated a number of  the te rms 

o f  the Deed of Surrender as part o f  the " terms and condi tions"  

upon which Rupert's Land was being admitted into the Dominion. 

In do ing so, it e levated the agreement between the Queen and the 

Company to the level o f  a statutory instrume nt. 

The Deed i tsel f  treats the Company as surrendering, 

for valuable consideration, the whole o f  the vast lands re ferred 

to therein .  There i s  no sugge stion in the Deed or  i n  the Orde r

in-Council that the Company had no power to surrender the lands, or 

that the lands were encwnbered with " Indian ti tle". In a..�y event, 



0 

- 4 -

there is  no sugges tion that the titles confirmed in Clause 10 of 

the Deed and O�dcr-i�-Council are subj ect to any claims of 

" Indian title". 

The Deed and Order-in-Council grant the Company the 

right to select blocks of land adjoining its posts {Clause s  2 ,  3 

and 4 of the Deed and Order-in-Council) . There is no sugges tion 

that the Indians who migh t be living on such lands (a total of 

up to 50, 000 acres) had any interest therein , or that there was 

to be any consul tation with the natives prior to the selection 

of the blocks by the Company. 

In Clause 11 , the Company was granted the right to 

carry on its trade "wi thout hindrance". There i s  no sugges tion 

that the power to carry on bus ine ss is  subordinate to any native 

hunting or fishing rights. 

By Clause s 8 and 9, the Crown is  entitled to take 

certain lands re served to the Company without compensation, but 

must pay fair value for oth er lands. There is  no s imilar agree

ment or legislative enactment giving any rights to compensation 

to the natives. The contrast between Clauses 8 and 14 i s  striking. 

The Company is  treated as an owner of lands , to whom compensation 

must be paid unless  o therwise spe cially agreed. The Indians, on 

the other hand, may have "claims " to compensation which are to 

be "di sposed of". This language i s  far from a recognition of any 

"rights ".  Rather , the language would seem to imply an unfe ttered 

discretion in the Crown to make , or not to mak e ,  an ex  gratia 

payment, cal l ing to mind the words of Mr. Justice Reed in re spe ct 

of the Amer ican position : 

"The Ameri can people have compass ion for the 
descendants of those Indians who were deprived 
of their homes and hunting grounds by the drive 
of civi lization. They seek to have the Indians 
share the b enefits of our society a s  citizens 
of thi s Nation . Generous provis ion has been 
willingly made to allow tribe s to re cover for 
wrongs , as  a matter of grace ,  not because of 
legal l iabil ity. " 

Tee-Hit-Ton Ind ians v .  The Un ited State s ,  3 4 8  
u . s. 31 3 (l9SS) at  p .  318 
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The generosity of the Crown , howeve r ,  extended only so far as to 

Q entertain " claims"  with respect to lands "requi red for purposes  

of settlement" (Clause 1 4  above) .  Other lands such as lands 

already granted , lands req uired for public  purposes, or lands 

acquired by the Hudson ' s  Bay Company under othe r Clause s of the 

Deed and Orde r-in-Council may not even be the subject of " claims ". 

s .  It i s  respectful ly submitted that there i s  no trace in  

the legislation above referred to of any r ights in  the nature of 

property or occupational rights remaining in the native peoples 

inhabi ting Rupert ' s Land. It i s  submitted that, if any such 

rights ex isted pr ior to 1 86 8 ,  they were extinguished by the Orde r

in-Council referred to above, in 1 87 0 .  

B .  

( a )  

1. 

of  Canada 

2 .  

LATER LEGI SLATION 

THE NORTHWEST TERRITORIES ACTS 

The Order-in Council of 1870  granted to the Parl iament 

"full power and authority to legislate for the 
future we lfare and good government of [ Rupert ' s  
Land] • " 

Brief, Tab 2 ,  at p. 2 6  

The Northwe st Territories Act (1875) 3 8  Viet. c. 4 9, 

provided in section 1 thereof that the Northwest Territoties 

were to be those portions of Rupert ' s  Land not included in Manitoba. 

3 .  

Brief, Tab 3 

The District of Keewatin Act ( 1 87 6 )  3 9  Viet . c. 21 

repealed previous Acts dealing with the area. By section 1 1  of 

that Act ,  all  federal Acts respe cting · public  lands applied to the 

District. 

Brief, Tab 4 
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4. The Northwest Terr itories Act, R . S. C . 1 906, c .  6 2  

repe aled both The Di stri ct of Keewatin Act and the earlier North

we st Tenri tories Act .  By section 14, all federal laws are made 

applicable to the Terr itories, unles s  specifically exempted . 

Brief , Tab 5 

5 .  The various territorial Acts mentioned above had for 

their purpose the se tting up of the local government in the · 

Terri tories. None of them mentioned aboriginal rights, nor was 

there any mention of the natives in the 1952 revis ion of the · 

Northwe st Territories Act ,  (R. S . C . 1 9 52, c. 3 3 1 ) .  

Brief, Tab 6 

6 .  In 19 60, for the first time, the NorthWest Terri tories 

Act contained provisions dealing with native s  ( S. C. 19 60 ,  c .  20) .  

I t  provided in se ction 1 ( amending section 14 of the 1 9 5 2  Act )  

that game ordinances are applicable to Indians and Eskimos, but 

that Indians and Eskimos may not be res tricted by Ordinance from 

hunting for food on unoccupied lands, unles s  the game be in danger 

of extinction . 

The purpose of the amendment was to give the 

territorial government power to regulate game beyond that exercis

a�le by the provincial legislatures in that, except as provided 

in section 1 ( 3 )  of the 1960  Act, the Commis.sioner in Council has 

power to make such Ordinances " applicable to and in respect of" 

Indians and Eskimos. 

The 1 9 60 Act al so contained a clause making_laws . of 

general appl ication in the territory applicable to Indians  and 

Eskimos ( section 2 of the 19 60 Act) . 

Brief, Tab 7 
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7 .  The current Act i s  the Northwe st Territorie s Act, 

R . S . C. 1970, c .  N-22 . That Act continues the provi sions re spect

ing game ordinance s refe rred to above. The territorial governmen t  

i s  restricted in respect o f  other matte rs to the powers  exe rci sable  

by provincial legislatures ( section 14 ) .  

Brief, Tab 8 

Section 4 7  of  the Act provi de s that the Governor in 

Council  shal l have power to make regulations 

" for the control, manageme nt, administration and 
protection of re indeer in the Territories, whethe r 
they are the property o f  Her Maj esty or otherwise"  

The CoJ'11.mi s s ioner in Council has enacted "An Ordinance 

Respecting the Preservation of Game " ,  1960 (2nd ) ,  c. 2, D. l, pur

suant to the powe rs granted in section 14 of the Northwest 

Territories Act. Except as  provided in section 14 ( 3 )  of  the Act, 

that Ordinance comprehensively regul ates hunting of  game as the re in 

de fined and i s  applicable to Indians and Eskimos throughout the 

Territories. 

Brief, Tab 9 

S igareak E l - 5 3  v. The Queen, [ 196 6 ]  S. C.R. 645 

The Governor in Council has exe rcised his  power under 

section 4 7  of the Northwe st Territorie s  Act in the Northwe s t  

Territories Re indeer Regul ations, P. C. 1954-1921. 

Brie f, Tab 10 

It  is  s ubmitted that the above legi s l ation completely 

regulates hunting in the Northwest Territo ries. The powers con

tained in the Northwe st Territories  Act evidence the intention 

to exe rcise complete dominion over hunting adverse to the continua

tion of any aboriginal right to hunt free o f  governmental restric

tion. 



8. Section 14 ( 3 )  of  the Northwes t Territories Act is said 

by the plainti ffs to be recognition and continu�tion o f  the ir 

aboriginal hun ting rights (page 6 2  of the Plaintiffs ' Memorandum ) ; 

It is submi tted that , on the contrary , that se ction supports the 

inference that the federal power i s  unres tricte d ,  since i t  i s  

inserted by way o f  excep tion to the comprehens ive power granted 

in section 14 ( 2 ) . 

9. It  is submi tted that, i f  the Inuit ever had unrestricted 

hunting rights in the Northwest Terri torie s as an incident of their 

alleged aboriginal rights, such rights no longer exist. 

(b ) 

1. 

THE DOMINION h�NDS ACTS 

I t  is suggested by the plaintiffs at page 24 of their  

Memorandum that the exemption from the operation of  the 1 8 7 2  Dominion 

Lands Act of lands, " Indian title " to which has not been extinguished, 

amounts to a recognition of the continued existence of aboriginal 

rights in (at least)  the Baker Lake area. 

Brie f ,  Tab 11 

This suggestion presupposes that ( 1) Indian title exists, 

and ( 2 )  it has not been extinguished. If  the argument made above 

in pages one to five be  accepted, then aboriginal rights in all of  

Rupert ' s  Land (wi th the exception of  the lands governed by the 

Mani toba Ac t, 18 80, 33, Viet. c. 3 )  were ex tinguished. in 1870 , 

assuming any such rights ex isted prior to 1 870. 

In addi tion, since the 1 8 7 2  Act in terms applies to " the 

Lands included in Mani toba and the Northwest Territories" ( se ction 1 ) ,  

and the phrase " Indian title"  is not de fined, i t  could be  said that 

the exemption section was inserted to prevent the portions of the 

Act re ferred to in section 4 2  thereo f from applying- even to 

unsurrendered reserve lands � . 
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Section 105 of . the 1 8 7 2  Act gives the Gove rnor in Council 

power to , inter ali a ,  withdraw from the operation of the Act lands 

that "have been reserved " to the Indians. The implication is that 

without these two sections, all Indian lands would be subject to 

disposal and sal e under this Act, including reserve lands . 

2. In the alte rnative, if  the exemption from the opera-

tion of the Act of unextinguished " Indian title" indeed amounts 

to a recognition and continuation of  aboriginal title in (at 

least) the Baker Lake area, then when that section was dropped 

from the Ac t in 1 908, aboriginal rights were thereby deliberately 

extinguished. (The legisla tion is  summari zed at pages 24 - 25 

of the Plainti ffs' Memorandum ) .  

There has been no mention o f  " I ndian title " in  the 

Territorial Lands Act since 1 9 5 0. I f  the· pre senc e of such words 

created or maintained aboriginal rights, the omiss ion of these 

words implies that Parliament deliberately chose to legislate 

as if  such rights to not exist, and has thereby extingui shed 

them. 

(c)  

1. 

THE TERRITORIAL LANDS ACT AND REGULATIONS THEREUNDER 

The Territorial Lands Act, R. S. C. 19 70, c. T-6 and the 

Regulations e nacted thereunder establish a comprehensive scheme 

for the administration and management o f  Crown lands that are 

under the control and management o f · the Minister of  I ndian 

Affairs  and Northern Development. 

Brief, Tab 1 2  

" Land" . is de fined in the Act a s  follows : 

includes m ines, m ineral s ,  easements, 
servitudes and all other interests in 
real property 

" Territorial lands"  are de fined as : 

lands in the Northwest Territories or in 
the Yukon Territory that are ve sted in 
the Crown or o f  which the Governme nt of  
Canada has power to di spose 
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Section 4 provides : 

" Subje ct to this Act, the Governor in Council 
may authorize the sale, lease or  other dis
position of  territorial lands and may make 
regulations autho ri zing the Mini ster to sell,  
lease or  otherwi se di spose of territorial 
lands subject to such l imitations and condi
tions as the Governor in Counc il  may prescribe. " 

Section 8 provides : 

• The Governor in Coun cil may make regulations 
for the leasing of mining rights in, under or 
upon territorial lands and the payment o f  
royalties therefor, but such regulations shall  
provide for the protection of  and compensation 
to the hol ders of surface rights. " 

Sections 6 to 12 provide certain limits on the power 

.to grant lands, including an automatic reservation to the Cro�n 

of the mineral rights in all  granted lands. 

Section 19 gives the Governor in Council power to, 

inter alia : 

" (d )  set apart and appropriate such areas or 
lands as may be necessary to enable the 
Government of Canada to fu lfil  its obl iga
tions under treaties with the Indians and to 
make free grants or leases for such purposes , 
and for any other purpose that he may 
consider to be conducive to the welfare of 
the Indians ; 

( e )  set apart and appropriate territorial 
lands for use as forest experimental areas, 
national forests, game preserves , game 
sanctuaries, bird sanctuaries, public shoot
ing ground s ,  public resorts or for any other 
s imilar public purpose ; 

(h) make regulations or orders with respect 
to any question affecting territorial land s 
under which persons designated in the 
regulations or orders may inquire into a 
question affecting territorial lands and may, 
for the purposes of such inquiry, summon 
and bring before them any person whose 
attendance they consider necessary to the 
inquiry, examine such person under oath, 
compel the production of documents and 
do a l l  things necessary to provide a full  
and proper inquiry ; 

(k )  make such orders and regulations as  are 
deemed necessary to carry out the purposes 
and provisions of this  Act, R. S ., c. 2 6 3 , s .  
1 8 :  196 7 - 6 8, c .  3 2, s.4. " . 

Sections 3. 1 and 3 . 2  of  the Act, new by R . S . C. 1 9 7 0 ,  

c .  4 8, ( 1st iupp. ) , empower the Governor-in Counci l  to aet apart 
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and approp riate " any territorial lands" as a land management zone 

and to make regulations for the "protection , control and use o f  

the surface o f  land" in a land management zone. " 

2 .  The Territorial Land Use Regulations , SOR/77 - 2 1 0  were 

passed pursuant to sections 3 . 1 ,  3 .2 and 1 9  of the Territorial  

Lands Act. 

Brie f, Tab 13 

They prohibit the carrying on , without a permit , of 

the activities mentioned in sections 8 and 9 of  the Regulation s ,  

in the whole o f  the territorial lands within the Northwest 

Territories . Section 21  sets out the conditions required for 

eligibility for a permit . Section 2 2  details the information 

required to be submitted in an applicat{on for a permit .  Section 

23 gives the Engineer responsible for issuance of perm i ts the 

right to obtain information and obtain an inspection of the 

lands proposed to be used . I f  the application for a Class A 

Permit is made in accordance with the Regulations , the Engineer 

must within 10 days either issue the Permit  or give reasons for 

requiring further time or refusing to issue the Permit ,  as 

the case m ay be (section 2 5 ) . In the case of  a Class B Permit , 

the Engineer cannot require further time , but must either issue 

the Permit  or  give reasons for his refusal to do so . 

When a Permit is issued , i t  m ay contain terms and condi

tions as set out in section 3 1 .  The discretion to impose condi

tions upon the perm itted use of land is v ery broad , including 

controls on 

"3l (a) the location and the area of  territorial lands 
that m ay be used;  

(b) the times at which any work or undertaking may 
be carried on;  

(c)  the type and size of  equipment that may be used 
in the land use operation ; 

(d) the methods and techniques to be  employed by the 
permittee in carrying out the land use operations ; 

( e) the type , location , capacity and operation of  all  
faciliti es to  be  used by the perrnittee in  the land 
use operations ; 

(h) the protection of wildlife and fiaheries habita t ;  
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( i )  the protection of objects and places of recreational 
sceni c  and ecological value ; and 

(m ) such other matters not inconsistent with these 
Regulations as  the Engineer thinks necessary for 
�he protection of the biological or physical · 
characteristics of the l and m anagement zone . " 

If a permittee does not comply with the conditions of 

his permit, it  may be suspended or cancelled (sections 4 1  and 4 2 ) . 

Assignment of a Land Use Permit  requires the approval of the 

Engineer (section 4 4 ) . There is  a right of appeal to the 

Minis ter from a decis ion of the Engineer ( section 45 ) . 

There are exemptions from the requirement to obtain a 

permit conta ined in section 6 of the Regulations , but they 

effectively allow only normal hunting activ ities or minimal 

exploratory activities to be carried on without the ex tensive 

restrictions imposed by the Regulation s .  

3 .  It i s  clear that the use of, and activities taking 

place upon , lands within the purview of these Regulations i s  

limited in accordance with the terms of the Regulations . The 

Inuit are not ex-empted from the operation of the Regulations 

except insofar as , as  residents of the Northwest Territories , 

they conduct normal hunting activities upon the land . The 

structure of the Regulations and the discretion granted to the 

Engineer thereunder, indicate that Parliament desired that 

protection of the environment be accomplished by means of 

flexible but l imited controls imposed upon all  persons proposing 

to use Crown lands . There i s  no suggestion that the Inuit 

have possessory rights which may entitle them to control the 

use of l ands, and any consultation with the Inuit would be as  

a result of the exercise of discretion by the Engineer, as  a 

matter of policy, not a s  a matter of legal obligation . 

4. The Canada Mining Regu lations , SOR/77- 900, as amended, 

were passed pursuant to the Public  Lands Grants Act and sections 

4 and 8 the Territorial Lands Act . 
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Brief, Tab 14  and 1 5  

· LIBRARY 

DEPT. I.A.N.O. 
P.O. BOX 1500 
YELLOWKNIFE, N.W.T. 
CANADA _ XlA 2R3 

The R egulations provide a scheme for the orderly 

development of mining claims, from prospecting, to staking claims , 

to the eventual issuance, if  all property steps have been taken, 

of a mining leas e . 

There is no discretion in any official charged with 

duties und er the Regulations, if  the Regulations have been 

complied with, to refuse to grant the rights provided under the 

Regulations, or to impose conditions thereon . For example, 

the Mining Recorder "shall "  record the cla im in accordance with 

the appl ication of the locator of the claim, i f  the Regulatio� s 

have been comp lied with (section 24 ( 3 ) ) .  Further, the holder 

of a recorded claim "shall"  be granted a lease if he has comp lied 

with section 5 8, ( as amended ) . (See also in this regard section 

5 9 ( 2 ) ) .  

The rights granted to persons under the Canada Mining 

Regu lations are rights in the nature of pro?erty rights, in 

that they import the right to exclude others from the lands to 

which the rights relate . This is obviously true of a mining 

lease, but it is also true of the holder of a recorded claim, 

who has the " exclusive right to prospect for minerals and 

develop any mine on the land enclosed within the boundaries of 

the claim"  (section 27  ( 1 ) ) • Furthermore, it  is only. the holder 

of a claim who is entitled to call for a lease under section 5 8 .  

The Canada Mining Regulations are expressly subject to 

the Territorial Land Use Regulations (section 3 ( 2 ) ) ,  and therefor� 

control over the ecological balance of the lands is maintained 

by the federal government, even after a mine has begun operating . 

There is no suggestion in the Canada Mining Regulations 

that the rights granted thereunder are subject to any aboriginal 

rights, or that any claim of -Inuit - occupation can exclude the 

holder of a recorded cl aim or of a mining l ease from conducting 

the permitted activities upon the lands comprised therein . 
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5 .  It is  submitted that the Territorial Lands Act , the 

Public Lands Grant Act , the Territorial Land Use Regulations 

and the Canada Mining Regulations compr ise a comprehensive scheme 

for the use and disposition of lands within the Baker Lake area , 

adverse to the continuance of any occupational rights in the 

Inuit . 

6 .  It is submitted that the combined effect of the legisla-

tion mentioned herein is to extinguish the aboriginal usufructuary 

or occupational rights in the Inuit of  Baker Lake , i f  any such . 

rights existed, or at the very least, to supersede such rights 

to the extent necessary to g ive effect to the legislation . 

III  CASE LAW 

A. Extinguishment 

1. Whatever the nature and extent of  aboriginal rights , 

it is  submitted that there is an unfettered discretion in the .  

Crown to wholly extinguish these rights, without consultation 

and without payment o f  compensation. This i s  so at common law 

because the Crown i s  the owner of  the ultimate fee in all 

the lands conquered or discovered by His or Her subjects. 

Occupation of  an area under new sovereignty continue s only 

at the sufferance o f  the ruler • .  

In  the United States, it i s  Congress that has the 

supreme powe r to extinguish Indian titl� - and the justice o f  

such extingui shment is  not open to enquiry, whether such 

extingui shment be done 

"by treaty, by the sword, by purchase, by 
the exe rcise o f  complete dom inion adverse 
to the rights of occupancy, or •otherwise • • •  " 

U. S .  v. Santa Fe Pacific Rai lway Co . 314  U. S. 
33 9 (1 9 4 )  at p .  34 7 
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In Canada the above proposition �as not been questioned  

s ince St. Catherine Milling & Lumber Company v. The Queen ( 18 8 8 )  

14  App . Cas . 4 6  P . C. in which Lord Watson stated the following 

at page 5 5 : 

2. 

" • . •  there has been all along vested in the Crown 
a substantial and paramoun·.t estate , underlying 
the Indian title, which became a plenun dom inium 
whenever that title was surrendered or otherwise 
extinguished . "  

With the exception of Pigeon, J . , who did not deal with 

the issue of aboriginal rights, the Supreme Court o'f Canada was 

unanimous in the view that the Crown and Parliament have the 

power to extinguish native title . The disagreement between 

�all J .  and Judson, J .  in Calder v .  The Attorney-General of 

British Columbia , referred to in the Plaintiffs' Memorandum at 

pages 4 8  to 52, was as to the method by which extinguishnent could 

be accomplished . 

Hall, J .  was of the view that extinguishrnent r equired 

express language . He said : 

" [ Indian title ] being a legal right, it  could not 
thereafter be extinguished except by surrender to 
the Crown or by competent legislative authority , 
and then only be specific  legislation . "  

Calder v .  Attorney-General of British Columbi a, 
[19 7 3) S . C . R . 3 1 3 ;  3 4  D . L . R . (3d )  14 5 at p .  2 0 8  

(references are to page numbers i n  the D . L . R .  
Report) 

Hall J .  appears to agree with the appellants ' conten-

tion in the Calder case that legislation , to effect an ex tingui sh-

ment, must specifi cally purport to do so . (See his comments at 

page 209 and 210 of the report) . Thi s appears to be the pos i tion 

relied upon by the plainti ffs in their memorandum at pages 48 

to 5 9 . 

3 .  If the above i s  indeed the ratio decidendi of Hall, J . ' s  

decis ion , the learned judge went further than necessary on the 

: (', facts before him, and indeed went fur ther than any of the 

authorities relied upon by him in his judgment. 
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4 .  The learned judge ( at page 2 1 0 )  cites the requirement 

laid down by certain American authorities that extinguishment of 

I ndian title requires a " c lear and plain intention" on the part 

of the legislative authori ty . The origin of that phrase appears 

to be the case of U . S .  v .  Sar.ta Fe Pacific Rai h:ay Company , 3 1 4  

U. S. 3 3 9 ,  at  p. 3 5 3  ( 1 9 4 1 ) .  However , the decision i n  that case 

depended upon the application of an Act of Congress of July 2 7, 

1 86 6 .  Section 2 of the Act provided : 

" The United S tates shall  extingui sh , a s  rapidly 
as  may be consi s tent with publi c policy and 
the welfare of the Indians , and only by their 
voluntary cess ion , the Indian title  to all  lands 
falling under the operation of this Act . . . " 

Supra , at p .  3 4 4  

A major issue in  the case was whether the creation of 

a reservation in 1 8 6 5  and attempted forcible  removal of the trib e 

to that reservation i n  1 8 7 4  effected extingui shment as  contemplated 

by the Act referred to above . The Court he ld that there was 

" no indication" of an intention to extinguish and that the 

creation of the reservation was a mere off er by Congress . Mr . 

Jus tice Doug las $tated at page 35 4 :  

" • . .  an extingui shment cannot be l ightly implied 
in v i ew of the avowed solicitude of the Federal 
Government for the welfare of i ts I ndian wards . "  

The above pas s age  makes it  quite clear tha4 even when 

" I ndian title"  i s  protected by express leg is lation relating to 

the land in i s sue, extinguishment can occur by implication, 

without express  words to that effe ct . In t�c Santa Fe case 

itself, Indian title was extinguished by. implication from the 

conduct of the claimant tribe in accepting a reservat1on created 

at their reque st. 

s .  Other American cases which have used the te rminology 

mentioned by Hall, J. turn in l arge part on the ir own facts . 
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Most such decis ions arise as a result of the passage by Congress 

of the Indian Claims Commiss ion Act ( 60 S tat. 104 9 )  which grants. 

specific rights. 

6 .  

( see, for examp le, United S tates v. Shoshone Tribe 
of Indians 304  U . S .  111  ( 1 9 3 8 ) ; 

Lipan Apache Tribe v .  The United S tates 180 Ct. Cl . 
4 8 7  ( 19 6 7 ) ,  and 

Uni ted S tates v .  Northern Pauite Nation , 3 9 3  F .  2d 
7 8 6  ( 19 6 8 ) ) 

Where there is no specific -Congress ional recogni tion of 

" Indian title" , the interest of the Ind ians , whatever it may b e ,  

can be  " taken" without consent and without compensation. 

In Tee-H it-Ton Indians v .  Uni ted S tates 7 5  S .  Ct.  3 13 

( 1904 ) , the Indian tribe claimed compensation for the taking of 

timber from land over which . they claimed a " full proprietory 

ownership" or at least  a recogni zed right to unrestri cted posses

sion , occupation and use. The Supreme Court held that the tribe 

was not entitled to compensation : 

7. 

" This is true , not because an Indian or an Indian 
tribe has no s tanding to sue or because the United 
S tates has not consented to be sued for the taking 
of original Indian ti tle , but because Indian occupa
tion of land wi thout government recognition of 
ownership creates no rights against taking or 
extinction by the Uni ted S tates  protected by the 
Fifth Amendment or any other principle of law . "  

Tee-Hit-Ton Indi ans , supr a ,  at p .  320 

Hall, J .  also_ ref erred in support of his decision to 

the cases of Amodu Tijani v .  The Secretary,  Southern Nigeria 

(at page 20 8 )  and The Queen v .  Symonds ( at p. 209 ) .  Both of 

these cases are inapplicable to the s i tuation found in the 

present case, and the broa<l s tatements made in them , justified 

by the facts of the cases , conf lict with decis ions of the 

Privy Council arising out of differing circumstances .  

The former case was concerned with the interpretation 

of paragraph 6 of a Public  Land Ordinance of 1903 , which 

provided that where lands required for public purposes are the 
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property of a native communi ty in Nigeria , the Head Chief  of 

such community may sell  the lands . The Privy Council held that 

the Chief coula  receive Compensation under the Ordinance on 

behalf of the communi ty for the communi ty u sufructuary titl e .  

In that cas e ,  the Judicial Cornmitt�e was of the view that when 

the lands in ques tion were ceded to the Crown , the ces sion 

was made on the footing that the rights of property of the 

inhabitants were to be fully protected . Thi s fact,  and the 

existence of a specific statutory compensatory scheme ,  makes 

thi s  case  inapplicable to the s ituation facing Hal l ,  J .  in 

the Calde� ca se .  

Arnodu Tijani v .  The Secretary , Southern 
Nigeria ( 19 2 1 )  2 A. C .  3 9 9  at p .  405 , 40 7 

In the latter case , the is sue was a contest  between 

claimants to a parcel of la nd , one claiming under a Crown grant , 

and the other claim ing under a purchase from the Maoris . I t  

was hald tha t the claimant holding under Crown grant had t�e 

better title . The decision in the case  res ted upon the new. 

well-accepted proposition tha t native title can be surrend( =ed 

only to the Crown , and that subj ects cannot acquire lands f�orn 

natives on their own behalf , but only on behalf of the Crow� . 

The case a lso upheld the exclusive right of the Crown to 

extinguish native titl e .  

8 .  

The Queen v .  Symonds , (S. C .  Auckland) (18 4 7 )  N . Z .  
P. C . C .  3 8 7  

In a decis ion in which the facts were closer to those 

in the present case , the question before the Privy Council was 

as  to the ownership of unalienated lands as  between the Britist 

South Africa Company , the Crown , and the native inhabi tants. 

The Court held that the native contention could only s ucceed if 

" • • •  the rights , whatever they exactly were , 
belonged to the category of rights o f  private 
property , such that upon a conques t  i t  i s  to be 
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presumed, in the absence of expre ss  confiscation 
or of sub sequent expropriatory legislation ,  that 
the conqueror has respected them and forborne 
to dimini sh or modi fy them . " 

In Re Southern Rhode s i a ,  { 1 9 1 9 )  A.C. 21 1, Lord 
Sumner at p. 2 33  

Lord Sumner did not decide the is sue of what the nature of  property 

ownership among the native s might have been. He did not find it 

necessary because he held that in any event ,  their rights were 

extingui shed by the actions o f  the Crown in granting land, allowing 

settlement and es tablishing reserve s  elsewhere in the terri tory. 

He s aid at page 2 3 5 : 

9. 

" By the will of the Crown and in the exerci se of  
its rights the old state of  thi ngs , whatever its 
exact nature, as it was be fore 1 8 9 3, has passed 
away and another and , as their Lordshios to not 
doubt , a better has been e stabli shed i� lieu of 
it. Whoever now owns the unalienated lands , the 
natives do not . " 

The reasoning of Gould, J., at trial in the Calder case 

on the issue of extinguishment was adopted by Judson , J. , in his 

opinion for three members of the Supreme Court : 

" The various pie ces of legi slation re ferred to above 
are connected • • •  All thirteen reveal a unity of  
intention to exercise, and the legi slative exerci s
ing, of  absolute sovereignty over all the lands of  
British Columbia, a sovereignty inconsistent with any 
conflicting in tere st , including one as to " aboriginal 
ti tle , o�herwise known as the I ndian ti tle" , to 
quote the Statement of Claim . "  

Calder , supra , at p .  160 

Jud_son , J. , goe s on to refer to " alienations "  inconsistent with 

the exi stence of  an aboriginal title (at  p .  1 6 2 ) . The se " aliena

tions" included fee simple grants, petroleum and natural gas 

leases , mineral claims and tree farm licences. Judson , J.  stated 

further at p. 1 67 : 

" In my opinion, in the present c ase , the sovereign 
authority ele cted to exerci se complete dominion 
over the lands in qu�stion , adverse to any right 
of occupancy which the Nishga Tribe might have had , 
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when ,  by legisla tion , it  opened up such lands for 
settlement, subject to the reserves of land set 
as ide for Indi an occupation . "  

1 0 .  l t  i s  submitted that the vie�s of Judson , J . , are in 

accord with the general line of authority on the is sue of 

extinguishment of native rights. I t  is  submi tted that the 

intention to extinguish such rights will be implied from the 

conduct of the Crown or from applicable legislation where the 

facts show that the leg islation or actions are inconsistent with 

an exclus ive right of occupancy such - as that claimed by the 

plaintiffs in  this action. 

Validity of Legislation - Power to Di spose 

1 .  I t  i s  a fundamental principle o f  English common la� · 

that the Crown is the source of all title to land. No subj ect 

can own land allodially, but only an interest or an es tate in 

it which is derived from the Crown. The moment , therefore, when 

the Crown acquired sovereignty over the lands in  issue, every 

square inch of the territory became the property of the Crown, 

to be dealt wi th as policy might dictate. 

2 .  

Milirrpum e t  al v. Nabalco Ptv and the Commonwealth 
of Aus tralia , [ 1 9 7 1 J  17 F . L: R .  141 (Australia)  

In the St.  Catherines Milling case (supra ) i t  was held 

that the substantial and paramount estate is  vested in the Crown, 

and upon extinguishme nt of Indian title, that estate be came a 

plenum dominium . At page 5 8  of the Privy Council deci sion , Lord 

Watson states : 

3 .  

• The Crown has all along had a present es tate in 
the land , upon which the Indi an ti tle was a mere 
burden . The ceded territory was at the time of 
the union , land vested in  the Crown • • •  " 

The "burden"  of Indi an ti tle remains " dependant upon the 

goodwill of the Sovereign" , and does not in any way interfere 
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with the Crown ' s  right to dispose o f  or  otherwis·e deal �i th its land . 
. ·; 

I f  that were not the case, a Crown gra:nt couid be impugned by 

Indians claiming that the grant is subject to unextinguished Indian 

title. However ,  when the courts have been f aced with a contest 

between a claim under a Crown grant, as against " Indi an title" , 

the Crown grant has uniformly been upheld. 

4. 

Corinthe et al v. Seminary o f  St. Sulpice (19 1 2 )  
5 D. L. R. 2 6 3  (P. C . ) 

Point v. D ibblee Construction Co. et al [ 1 9 34 ]  
2 D. L . R. 7 8 5  

Warman v .  Francis e t  a l  [ 1 9 5 8 ]  20 D. L. R.  (2d) 627  

Indeed it  has been held, even with respect to l ands 

speci fically set apart by treaty for the use of  Indians as 

reserve lands ,  that the lands remain the · property of  the Crown, 

and the interest of  the Indians therein is "personal and usu fruc

tuary" and not suf ficient to found an action for trespass or  

eje ctment . 

5. 

Point v .  Dibblee Construction Co. et al, (supra) 
at  page 7 9 5  

I t  is submitted, there fore, that when Parliament, in 

the exe rcise of  i ts powers pursuant to the 1 870 Order-in-Council  

referred to above, and the British North America Act , passed 

legislation purporting to de al with l ands "vested" in  the Crown, 

such legislation was and is valid to govern all  ungranted Crown 

lands, including l ands occupied by the Inuit. 

6 . The Te rri tor ial Lands Act, the Public Lands Grants Act 

and the Regulations p assed thereunder purport to deal compre

hensively with Crown lands as if  no occupational or  other 

aboriginal rights exist therein. This alone is sufficient to 

extinguish any " aboriginal rights " �  In the alternative, the 

legislation and Regulations mentioned above are independently 
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valid, and the Inuit, l ike all other Canadians, are bound by 

their provisions. To the extent, therefor� that the legislation 

regulates the use of land or grants inte rests therein, any Inui t  

rights o f  occupancy, hunting o r  fishing are superseded 

7 .  The claims of Indians or Eskimos to be entitled to 

exercise "aboriginal rights" on lands gove rned by valid legi sla

tion have come before the courts on a number of occasions. · In 

each instance, i t  has been held that no such right can be exer

cised in contravention of applicable legislation or regulation. 

Even hunting rights specifically guaranteed to Indians by treaty 

cannot supersede the provis ions of fede ral legis lation, (or 

provincial legislation by reason of section 88 of the Ind ian Act 

R. S. C. 13 70, c. 1-6, as amended ) .  In R. · v. Francis, for example, 

the proposition is put this  way : 

"There can be no doubt that •. • legislation of the 
Parl iament of Canada and Regulations made there
under, properly with in section 91 of the British 
North Ame rica Act 1867, are not qualified or  in 
any way unenforceable because of the existence 
of rights acquired by Indians pursuant to treaty. " 

R .  v .  F"i:·ancis ( 1969) , 10 D. L.R. ( 3d )  159, at 195, 

Other cases that have upheld legislation as against  

" aboriginal riyhts"  are : 

Sikyed v. The Queen, [ 1964 )  S. C.R . 642 , affiming 
(196 4 )  4 6  W. W.R. 6 5  

R. v . . George, [ 19 6 6 ]  S. C.R. 2 6 7 

Sigeareak El-53  v. The Queen, [ 196 6 )  S. C.R. 6 4 5  

Mill irr um e t  al  v .  Nabalco P t  et  al (supra) a t  
pages 290 - 2 9 2  Australia ) 

Derriksan v. The Queen, [ 1 97 6 ]  6 W .W.R. 4 80 
(s . c . c . ) , af firm ing [ 197 5 )  4 w . w.R. 761;  and 

Kruger et al v .  The Queen, [ 197 8 )  l S. C.R. 104 
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9 .  I t  is submitted that as stated above, "aboriginal 

rights" are not .in the nature of property rights. I t  is for that 

reason that they can be extinguished by the Sovereign at will and 

without compensation. Accordingly, there is no "property right" 

to which the protection of the Canadian Bill  of Rights can attach , 

and The Bill of Rights can therefore not affect the administration 

�y the federal government of the legislation mentioned above. 

IV 

1. 

RELIEF REQUESTED 

This defendant submits that this action be dismissed. 

ALL OF WHICH I S  RESPECTFULLY SUBMITTED BY 

Leah Price· 
I 

of Cotlnsel for the Defendant 
Essex Minerals Company Limited 
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ESSEX MINERALS COMPANY BRIEF OF LEGISLATION 

TAB 

1 .  Rupert ' s  Land Act , 1 86 9 , 3 2-33 Victoria ,  c .  3 (Canada) 

2 .  Order of - Her Majesty in Council admitting Rupert 's  
Land and the North-Western Territory into the Union , 
1 87 0  

3 .  Northwe st Territories Act ( 1 874 ) , 3 8  Viet . c.  4 9  

4 .  District o f  Keewatin Act ( 1876) , 3 9  Viet . c .  21 

s .  Northwest Territories Act , R . S . C .  1 9 0 6 , c. 6 2  

6 :  Northwest Territories Act, R . S . C .  1 952 , c .  1 95 

7 .  Northwest Territories Act , R . s . c .  1 960 , c. 

8 .  Northwest Territories Act, R . S . C .  1 9 7 0 ,  c .  N-2 2 ,  and 
amendment tG Northwest Territories Act , . supra ,  t aken 
from the Canada Statute Citator 

9 .  Ordinance Respecting the Preservation o f  Game , 1960  (2nd) 
c .  2 ,  D . l  

1 0 .  Northwest Territories Reindeer Regulations , P . C .  1 954 - 1 9 2 1  

1 1 .  Dominion Lands Act , s . c .  1872 , c . 23 

1 2 .  Territori al Lands Act, R. s . c. 1 9 7 0 ,  c .  T-6 , and amendment 
to Territor ial Lands Act , supr a ,  taken from the 
Canada Statute Citator 

13 . Territorial Land Use · Regulations , SOR/77-21 

14 . Publ ic Lands Grants Act, R. S . C . 1 9 7 0 ,  c .  P-29  

15 .  Canada Mining Regulation s ,  SOR/77-7 7 0  

Amendment , SOR/78- 813 
Amendment , SOR/7 9-234  
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ELI ZABETH THE SECOND , by the Grace of 

God o f  the Unite d  Kingdom , Canada and Her 

other Realms and Territories QUEEN , Head 

o f  the Commonwea l th ,  Defender o f  the Faith . 

� I> J/Olz:
{71--

1 k __ _ 
/ 

ACTING DEPUTY ATTORNEY GENERAL 



TO ALL TO WHOM these Presents sha l l  come or 

whom the same may in anywise concern , 

GREETING : 

A PROCLAl'A...ATION 

WHEREAS Her Maj e s ty Queen Victoria in Council  

at the Court at  Osborne House , I s le of  Wight , did , on 

the 3 1 s t  day o f  July , 1 8 8 0 , order and dec l are , by and 

with the advice o f  Her Most Honourable Privy Counci l ,  

that " from and after  the first  day o f  September 18 8 0 ,  

a l l  British Territories and Possessions in North 

America , not a lready included within the Dominion o f  

Canada , and a l l  I s lands adj acent to any o f  such 

Territories or Posse ssions , sha l l  (with the exception 

of the Colony o f  Newfoundland and its dependencie s )  

become and be annexed t o  and form part o f  the said 

Dominion of Canada ; and become and be subject  to the 

laws for the time being in force in the said Dominion , 

in so far as such l aws may be applicable thereto . " 

AND WHEREAS certain o f  these I s lands and waters  

o f  the Arctic Archipe lago have been frequented for 

centuries by Canadian Inuit who , as ful l c i tizens and 

participants in the national fabric , have contributed 

to making this region a vita l , integral part o f  Canada . 

AND WHEREAS , on the first  day o f  July , 1 9 0 9 , 

Captain Joseph El zear Bernier , Commander o f  the 

Canadian Government S teamer Arctic landed on Melvil l e  



Companion of Our Order of  Canada , Chancellor 

and Commander of  Our Order of  Mil i tary Merit 

upon whom We have conferred Our Canadian 

Forces '  Decoration , Governor General and 

Commander-in-Chief of Canada. 

AT OUR GOVERNMENT HOUSE , in Our City of Ottawa , 

thi s  twenty- f ifth day o f  July i n  the year o f  Our Lord 

one thous and nine hundred and eighty and in the twenty

n inth year of Our Reign. 

BY COMMAND , 

Q 
DEPUTY ERAL OF CANADA 
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PART I 

INTRODUCTION 

The fol lowing memorandum is  in four parts ; 

the f ir s t ,  this  i ntroduct i on ; the second , a brief 

statement o f  those  facts supporting the subm i s s ion of 

law;  the third , a collection o f  hi storic references 

i n  support o f  aborig inal title  and the fourth , a s tate

ment and analysi s  of the relevant l aw in support of the 

Plaint i f f s ' c l aim . 

The facts  do not take into account the c omplete 

range o f  f a c t s  put into evidence , some of which reinforce 

a particular area of �he P laintiff� ' case  and some of 

which were l ed to create or answer i s sues of fact  which 

may be matters of defense . The sole purpo se wa s to 

i l lu s tr a te the a s s umptions which are made in support 

of the l eg a l  argument_. I t  i s  noted that the se f ac tu a l  

al legations  may n o t  b e  the min imum requ ired to bring the 

relevant law into play and to avo id that suggestion , a 

pre l iminary statement i s  made . 

Part  I I I  requires l i t t l e  explanation . H i s toric 

references are an es sential  part of any case such as thi s . 

We respec tfully  suggest that  the source material  which 

is a l l  f i led may reve a l  more of intere s t .  An attempt 

was made to locate and identify wha t was pert inent and to 

indicate the source , whether that  source was a l ready 

f i l ed material  or artic l e s  in recogni zed journa l s . 
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Part I V ,  the submi ss ions of  l aw ,  are presen ted 

in s upport of the Plainti ffs ' claim and in reasonab le an

tic ipation o f  maj o r  i ssues derived from the pleadings . 

I t  i s  anticipated that a verbal reply w i l l become necessary 

on an exami nat ion o f  the De fendants ' submi s s ions of law .  
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PART I I  

THE FACTS 

The fol lowing propo s i t ions of fac t ,  wh ile  not 

exhaus tive o f  the factua l  i ssues which this case  may 

rais e ,  form the b a s i s  o f  the legal submi s s ions which 

fo l low . 

1 .  Where the fo l l ow ing s tatenent a l leges a larger 

factual base  than is nece s s a ry to s upport the legal  

s ubmi s s i o n ,  a minimum factual  statement required should 

be deemed to be  inc luded in the event that the Court does 

not find the l arger factual s tatement j us t i f ied by the 

evidence . 

The h i s toric references set  forth in  Part I I I  o f  

thi s  memorandum form p a rt o f  the factual b a s i s  o f  the 

legal s ubmi s s ions . 0 

2 • The De fendant mining companies , toge ther w i th 

others permi tted to enga ge i n  mining exploration in the 

Baker Lake area , have and wi l l  continue to d i s rupt and 

impai r  hunting  and fi shing activi ties o f  the i ndividua l 

P l ainti f fs and the persons res i dent i n  the Baker Lake 

area who s e  interes ts are protected by the corporate 

P lainti : f s ,  ( he re i na fter collectively re ferred to as 

" the P l a i n t i f fs " ) . 

3 .  I n  any e vent , the a c t i vi ty o f  rni nina  exploration 

i s  in derooat ion o f  the use and e n j oy�ent by the P l a i nti f fs 

o f  the i r  r i qht and title  to �os s e s s ion , no t only for the 

purposes  o f  h unting and fishing , but a l s o  to trave l , li ve 

and ca�8 freelv uoon the l a ne s .  
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4 . The De fendants a l l  carry out the functions 

pleaded agains t them in paragraphs 6 ,  7 ,  8 ,  9 and 1 1  

o f  the Statement o f  C l a i m .  

5 . The Inui t from whom the P lainti ffs are de-

scended have occupied and used the land in  the Baker 

Lake Area s ince at least  the 1 3 th Century , A . O .  

6 . The Inuit  rely upon the land for food and 

c lothing , and the abi l i ty to l i ve on and from the land 

is essenti a l  to thei r  cultural s urvival and w e ll  being . 

7 .  The Inui t o f  Baker Lake have not been conquered 

nor has the l and upon which they l i ved. 

8. No treaty or other act o f  ce s s ion a f fecting or 

ceding a ny aborigina l  r i gh t  or title  of the P la inti ffs 

has ever been made or  occurre d .  

9 • The P l a i nti f fs have conti nuous ly opposed and 

orotes ted against  mining e xploration a c t i vi ty i n  the 

Baker Lake area which was used and occupied by them and 

have neve r  acqui esced in or  acreed to such activity . 

1 0 . Control s  imposed by the government De fendants 

do not protect hunting and fish ing or o ther r i ghts aris ing 

from aboriginal  title . Their obj ect i s  to conserve . 

caribou and other wildli fe . I n  any e vent , control s  are 

inacequate and incapable of en forcement due to the s i ze 

o f  the area and the complexity and f l uctuating nature o f  

the act ivi ty .  

1 1 .  The da�ase to the ? l a i nti f fs ' intere s t  i s  

unioue and incapable o f  redress  i n  �one tary te r�s . 



PART I I I  

H I STORICAL REFERENCES 

A .  ORIGINS OF THE CONCEPT OF ABORIGINAL TITLE 

1 .  The Spanish theologian and legal j urist ,  Francisco 

de Victoria , acclaimed as the man who established the 

foundations of  modern international law ,  wrote two famous 

lec tures entitled De Indis and De Jure B e l l i  dealing with 

bas i c  questions of Indian rights. He argued that I ndians 

were human beings and that their land titles  should be 

respected . The conqui stadores , in attempting to j us tify 

a wholesale sei zure of  Indian l ands in the New World ,  

urged that Indians were heretic s ,  tainted with mortal  s in .  

Victoria countered , with precedents ,  that even heretics  

and s i nners were l egally  entitled to own property. To 

the argumen t  that the Pope had g iven Indian lands to the 

Kings o f  Spain and Portugal ,  Victoria replied that the 

Pope had no temporal power over Indian aboriginies. Victoria 

di sposed of the " title  by d iscovery " argument summarily. 

Discovery g iv-es l i ttle to l ands not already posses sed. 

But as the Indians were the true owners of their lands , 

both from the public  and private s tandpoin t ,  their discovery 

by the Spaniards had no more effect on their property than 

the discovery o f  the Spaniards by the Indians had on Spanish 

Property . 

2 .  

Felix Cohe n ,  " Original Indian Title " 
( 1 9 4 7-4 8 ) , 3 2  Minn . L. Rev. 2 8 , at 4 4 - 4 5 .  

Victoria ' s  doc trines were given papal support in 

the Bul l  Sub l imis Deus issued in 1 5 3 7  by Pope Paul I I I .  
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It  states i n  part : 

3 .  

" . . . . Indians are truly men . . . .  notw ith
s ta nding whatever may have been said or 
may be said to the contrary , the said  
Indians . . . . are  by  no  means to be  deprived 
of their l iberty or the poss e s s ion o f  their 
property .. . .  and that they may and s hould , 
freely and legitimatel y ,  e n j oy their l iberty 
and the pos s e s s ion of their property ; . . . . 
should the contrary happen , i t  shal l be null  
and o f  no e f f ect. " 

Cohen , " Oriqinal Indian T itle " ,  a t  4 5 .  

The sentiments o f  the Papal Bul l  and V ictoria 

were reflected in Spain ' s  Law o f  the Ind ie s . 

one such law s tates :  

For example , 

"We command that the f arms and lands which 
may be  granted to Spaniards be  so granted 
without pre j ud ic e  to the Indian s ; and that 
such as may have been granted to thei r  
pre j udice and i n j ury be  restored t o  whoever 
they o f  right sha l l  be long. " ( Law of June 1 1 ,  
1 5 94 ,  Book 4 ,  T i tl e  1 2 , Law 9) 

Other prov i s ions  o f  the Laws o f  the Ind i e s  a l lowed Indians 

to e stab l i sh mining c l a ims in the same manner as Spaniards ,  

and removed Span i s h  land holdings located in areas to 

the prejudice  o f  the Ind i an s .  N o  l aws p l aced the Indians 

in a l egally inferior position to that of the Spaniards . 

Spanish  ordinances s tringently protected Indian lands 

agains t  trespas s ;  to protect Indians against the superior 

bargaining power of the Spaniards a l l  trans fers of Indian 

property were outl awed unl e s s  made before an appropriate 

j ud i c i a l  o f f icer under conditions designed to bring the 

Indian an adequate return for what he s ol d .  The hi stori ca l  

oppres s i o n  o f  the Indians by the Spaniards was i n  def iance 

o f ,  rather than pursuant to , the laws of Spain.  

F e l i x  Cohen , " The Spanish  Origin of Indian 
Rights i n  the Law o f  the Un i t ed S tates " 
( 194 2 ) , 3 1  Geo . L . J .  1 ,  esp . at 1 2-16 . 
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THE ORIGIN AND RECOGNITION O F  ABORIGINAL T ITLE 
IN NORTH AMERICA UNTIL 1 8 67 

THE AMERICAN COLONI ES 

The colonies establi shed by the Dutch i n  the New 

Wor ld were a l l  founded on lands purchased from Indians . 

Article  2 7  o f  the " New Pro j ec t  o f  Freedoms  and Exemptions " ,  

1 6 2 9 ,  s tated : 

" Th e  Patroons o f  New Netherland , sha l l  be 
bound to purchase from the Lords Sachems [ ie .  
Ind i a n s )  i n  New Netherland s , the soil  where 
they propose to plant their colonies , and 
sha l l  acquire such rights thereunto as they 
w i l l  agree for with the said Sachem s . "  

Mos t  of  the other colonies in the New World were quick to 

adopt laws i n  the same vein.  

Cohen , " Original Indian Title " , at 4 0 .  

2 .  The f i r s t  l e tter o f  instruction to Captain John 

Endicott f rom the Massachusetts Bay Company in 1 6 2 9  s tates : 

3 • 

" Above a l l ,  we pray you to be careful that 
there be none in our precincts permitted 
to do any inj ury in the least  k i nd to the 
heathen people ; and .,i.f any of f end in that 
way , they themse lves rece ive due correction 
. . . . if any of the savages pretend right of 
inheritance to a l l  or any part of  the lands  
granted i n  our patent we  pray you endeavour 
to purchase their title , that we may avoid 
the least  scruple of intrus ion . "  

Peter Cumming and Neil  Mickenburg ( eds.l , 
Native Rights in Canada , ( The Indian-Es k imo 
Association o f  Canada , Toronto : 1 9 7 2 ) ,  at  1 5 .  

A 1 6 3 3  s tatute of  the Colony of Mas sachusetts 

provided that : 

" What land any o f  the Indians in this j uris
diction have pos s e s sed and improve� by 
subduing the same they have a j us t  r ight 
unto " .  

Cumming and Mickenburg , Native Rights in 
Canada , at  1 5 .  
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4 • The national  p o l icy of the Amer ican Government 

concerning Indian t i t l e  a f ter  1 7 7 6  was f i rmly declared 

by the f i r s t  important act  passed by Congres s ,  the 

Nor thwest  Ordinance o f  July 1 3 , 1 7 8 7 , which declared i n  

Art i c l e  3 :  

5 .  

" The utmos t  good faith sha l l  a lways be 
obse rved towards the Indians ; the i r  l and 
and property sha l l  never be taken from 
them without the i r  con s en t ;  and in their  
property , r ights and l i berty , they n ever 

sha l l be invaded or d i s turbed , unl e s s  in  
j us t  a nd l awful  wars authori zed by  
Congres s ;  but  l aws founded i n  j ustice  and 
humanity s ha l l  from t ime to time be made , 
for preventing wrongs being done to them , 
and for preserving peace and friendship 
with them" . 

Cohen , "Ori9inal  Indian T i tl e " , a t  4 1. 

Mos t  o f  the l a nd s  acquired by the United S tates 

s ince 1 7 7 6  were purchased f rom the Indian owners.  Pur-

chases  f rom B r i ta i n , Spa i n , France , Mexico and Rus s ia 

granted the U n i ted S ta te s  Government sovereignty r ights 

and government powers  over the land s ,  a nd not the real  

e s tate i n  the  l and i t se l f .  For examp l e ,  a f ter  paying 

Napo lean $ 1 5  m i l l ion for the � s s io n  o f  pol it i c a l  author ity 

over the Lou i s i a n a  Terri tory , the United State s  proceeded 

to pay the Indian tribes in pos s e s s ion o f  that ceded 

territory more than 2 0  t ime s that amount for l ands they 

were wil l ing to s e l l . Hav ing origi na l ly paid Rus s i a  

$ 7  mi l l ion for the purchase o f  Alaska in  1 8 6 7 , the Govern

ment has now agreed to pay A laskan natives $ 9 6 2  m i l l ion 

over a per iod of time , as  wel l  as agree ing t o , inter a l i a ,  

subs tant i a l  l and a l lotments a s  out l ined i n  the A l a ska 

Native C l a ims Settlement Act , 1 9 7 1 ,  4 3  U . S . C . , S .  1 6 0 1 . 

Cohe n ,  " Original  Indian T i t le " , 3 4 - 4 3 ;  

Ken Lysyk. , " The Indian T i t l e  Question In Canad a :  
An App r a i s a 1 I n  The Light u f C a  1 d e  r_" , ( 1 9 7 3 ) , 
5 1  Can . Bar . Rev. 4 5 0 ,  a� 4 6 8 . 
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I I  BRITISH COLONIAL POLICY I N  CANADA PRIOR TO 1 8 6 7  

1 .  British  pol icy toward the Indians of Canada took 

on a sharp focus during the 1 7 5 0 ' s  and � O ' s .  To assuage 

Indian di scontent due to westward expansion of settlements 

out of  New England , the British  deve loped a program des igned 

to e s tablish  a uniform Ind ian po l icy throughout the colonies 

wh ich had as its ma j or component the respect for Indian 

lands . After  the initial  fa i lure of  the 1 7 5 4  Albany 

Congr e s s  attended by representatives of  the New Engl and 

colonie s , Eng land appointed two o f f i c i a l s  with author ity to 

exerc i s e  pol itical  contro l in Indian ma tte r s . 

2 .  

Cumming and Mickenburg , Native Rights in  Canad a ,  at 
2 3 .  

The developing attitude of  the British  with re-

spect to the acqu i s i tion of  Indian lands  i s  revealed in a 

1 7 5 6  Report to S i r  W i l l i am Johnson , the o f f icer in charge 

of the northern Indian tribe s ,  f rom the Secretary of  
0 

Indian A f f a ir s . The Report said , in par t :  

" That the Indians be remedied and satisf ied 
with regard to their  complaints about the i r  
Lands . . . .  and tha t no Patents for Lands be 
hereafter Granted but for such as  sha l l  be 
bought in  the pre sence of  the superintendant 
at publ ic meetings and the sale recorded by 
H i s  Maj es ty ' s S ecretary for Indian Affairs " .  

Cununing and Mickenberg , 
at 2 4 . 

Native Rights in Canada , 

3 .  Article  4 0  of the 1 7 6 0  Articles  of  Capitulation , 

Montrea l , s tate s :  

" The Savages  or I ;:dian a l l ies  of his  most 
Chr i s t ian M a j e s ty ,  sha l l  be maintained in 
the Lands  they inhab i t ;  i f  they chuse to 
remain there ; they sha l l  not be molested 
on anv pr etence whatsoeve r ,  for having 
carr i�d- arrr-s , and served his  most Chri s tian 
�a j e sty ; they sha l l  have , as we l l  as  the 
French , l ibe rty of r e l ig ion , and sha ll  keep 
the ir � i s s ionaire s . The actual Vicars 
Ge�eral , and the Bi shop , when the Ep iscopal 
see sha l l  be � i l l ed ,  sha l l  have leave to send 
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to them new Missionaries when they sha l l  
j udge i t  necessary. " 

.A .  Shortt and A. Doughty ( eds . )  Documents 
Relati ng To The Constitutional H i s to ry O f  
Canada 1 7 5 9- 1 7 91 , Part I , ( K i ng ' s  Printer , 
Ottawa ; 1 91 8 ) ,  at  3 3  ( hereinafter c ited a s  
Cons titutional Documents - Par t I ) : 
Marked "D" for 1dent1f1cat1on. 

A pro c l amation i s sued by the P r ivy Counci l  in 

December , 1 7 6 1 ,  strictly forbade the colonial governors 

from pass ing any grants on l ands po sses sed by I ndians . 

The governors were a l so instructed to , " publi sh  a procla

mat ion in Our Name strictly enj o ining and requiring a l l  

persons whatever who may e i ther w i l l f u l l y  or i nadvertently 

have seated themse lves on  a ny lands so reserved to or 

c l a imed by the said  Indians without any l awful Authority 

for so do ing forthwith to  r emove theref r om . " The governors 

had to refer a l l  future appl ications for Indian lands 

to Eng land. 

5 .  

Cumming and Mickenberg , "Native Rights in Canada " 
2 4 , and 2 8 5- 8 8 .  

· The circumstances and motivations leading up to 

the Royal  Procl amation o f  1 7 6 3  are  reve a l ed in a leng thy 

series  o f  co�respondence preceding the i s suance o f  that 

document . The correspondence revea ls  the British  Govern-

ment ' s  long s tanding concern over white encroachment upon 

Ind i an l a nds , fraudulent purchases  of Indian property by 

whi t e  settlers  and the need to develop a method o f  obtain

ing I ndian lands when future pressures f rom whi t e  settle

ment created such a need . 

Thi s correspondence is  detailed in Consti
tutional Documents - Part  I , A few such 
examples are conta ined in documents marked 
" D "  for identificat ion , at 1 5 0-55 . 

See  also  Cumming and Mickenberg , Native Rights 
in Canada , at  2 6 - 2 8 .  



- 1 1 -

6 .  The part of the Royal Proc lamation of 7 October , 

1 7 6 3  re lating to Indians and lands reserved for Indians reads : 

"And whereas it  is j ust and reasonab l e ,  and 
essential to 0 ur Interest and the Security of 
o ur Colonies , that the several Nat ions or 
Tribes of  Indians , with whom We are connected , 
and who l ive under our Protection , should not 
be molested or disturbed in the Possession of 
such Parts of our Dominions and Territories as , 
not having been c eded to , or purchased by Us , 
are reserved to them, or any of  them , as their 
Hunting Grounds. We do therefore , with the 
Advice of our Privy Council , declare i t  to be 
our Royal Will  and Pleasure , that no Governor 
or Commander in Chief in any of  our Colonies 
of Quebec , East F lorida , or West F lorida , do 
presume , upon any Pretence whatever , to grant 
Warrants of Survey ,  or pass any Patents for 
Lands beyond the Bounds of their respective 
Governments , as described i n  their Commissions ; 
as also , that no Governor or Commander in 
Chief in  any of Our other Colonies or Plan
tat ions in America , do presum e , for the present , 
and unti l  our further Pleasure be known , to 
grant Warrants of  Survey ,  or pass Patents 
for any Lands beyond the Heads or Sources of 
any of the Rivers which fal l  into the Atlantic 
Ocean from the West and North West , or upon 
any Lands whatever , which , not having been 
ceded to , or purchased by Us as aforesaid , 
are reserved to the said I nd ians , or any of them. 

And We do further d�clare it  to b e  our Royal 
. Wi l l  and Pleasur e ,  for the present as aforesaid , 

to reserve under our Sovere ignty , Protection , 
and Dominion , for the Use of  the said Indians , 
all  the Lands and Territories not included within 
the L imits of  Our said Three New Governments , or 
wi�hin the Limi ts of  the Territory granted to the 
Hudson ' s  Bay Company , as also all  the Lands and 
Territories lying to the Westward ot the_ Sour�es 
of the Rivers which fall into the Sea from the 
West and North West , as aforesaid ; and We do 
hereby strictly forbid , on Pain  of our D ispleasure , 
all  our loving Subjects from making any Purchases 
or Settlements whatever , or taking Possession of 
any of the Lands above reserved , without Our 
especial Leave and Licence for that Purpose 
first obtained. 

And , We do further strictly enjoin and require 
al l Persons whatever who have either wilfu l ly 
or inadvertently seated themselves upon any Lands 
within the Countries above described , or upon 
any . other Lands , wh ich , not having been ceded to , 
or purchased by Us , are still  reserved to the 
said Ind ians as aforesaid , forthwith to remove 
themselves from such Settlements. 
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And wherea s great Frauds and Abuses have been 
committed in the purchas ing Lands o f  the Indians , 

. to the great Prej udice o f  our Interests , and to 
the great Dissatisfaction of t he said Indians ; in 
order, therefore, to prevent such I rregularities for 
the future , and to the End that the Indians may be 
convinced of our Justice , and determined Resolu
tion to remove a l l  rea sonab l e  Cause of Di scontent , 
We do , with the Advice o f  our Privy Counc i l  
strictly enj oin and requir e ,  that no private Per
son do presume to make any Purchase from the said 
Indians of  any Lands reserved to the said Indians , 
within those Parts o f  our  Colonies where, We have 
thought proper to a llow Settlement ;  but that , i f  
a t  any Time any of  the said Indians should 
be inc l ined to di spose of the said Land s , the 
same shall  be purchased only for U s ,  in our Name , 
a t  some Pub l ic Meeting or  A s s embly o f  the said 
Indians , to be held for that Purpose by the 
Governor or Commander in Chief of our Colonies 
re spectively within which they shall l i e ; and in 
case they shall l ie within the Limit s  of  any 
Proprietary Government , they shal l  be purchased 
only for the Use  and in the Name of  such Proprie
taries , conformable to such D irection s  and I nstruc
t ions a s  We or they sha l l  think proper to give 
for that Purpose ; And We do , by the Advice of  
Our Privy Counc i l ,  declare and enj oin , that the 
Trade with the said Indians shall  be free and open 
to a l l  our Subj ects whatever ; provided that every 
P erson,  who may incline to trade with the said 
Indians , do take out a Licence for carrying on 
such Trade from the Governor or Commander in 
Chief  of any of our Colonies r e spectively where 
such Person sha l l  res ide ; and a l so g ive Security 
to observe such Regulations as We sha l l  at any 

· Time think f i t , by ourselves or by our Commissaries 
to be appointed for thi s  Purpo s e , to direct and 
appoint for the Bene f i t  of the said Trad e :  And 
We do hereby authorize , enj oin , and require the 
Goyernors  and Commanders  in Chief of a l l  our 
Colonie s respectively , as wel l  Those under our 
immediate Government as Tho se under the Government 
and Direction of Proprietaries ,  to grant such 
Licences without Fee or Reward , taking e specia l  
Care to insert therein a Condi tion , that such 
Lic ence sha l l  be void , and the Security forfeited 
in case the Per son to whom the same is granted 
shal l refuse or neg lect to observe such Regulations 
as We shall think proper to prescribe as a fore
said . 

And We do further expressly  enj oin and require 
a l l  O f f icers  whatever ,  as  wel l  Military as those  
employed in  the Management and Direction of  
Indian Affair s , within the Territories reserved 
a s  aforesaid for the use  of the said Indians , to 
seize  and apprehend a l l  Persons whatever , who 
s tand ing charge with Treason , Mispr i s ion of  
Trea son , Murders , or o ther F elonies or  Misdemeanors ,  
shall  fly  from Justice , and take Refuge in the 
said Territory , and to send them under a proper 
Guard to the Colony where the C r ime was committed 
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o f  which they stand accused , in order to take 
the ir Trial for the same . 

Given at our Court at  S t .  Jame s ' s ,  the 7 th 
Day of  October ,  17 6 3 ,  in the Third Year of  
our Reign . 

GOD SAVE THE KING . " 

The entire Royal Proclamation o f  1 7 6 3  i s  repr inted in 

R . S . C .  1 9 7 0 , App endices at 1 2 3 - 1 29 . This excerpt i s  

o n  p . 1 2 7 - 2 9 , and is  r eproduced i n  Tab 1 4  of  the " Legis

lative Brief " . 

7 .  The instructions to James Murray , the Governor 

o f  Quebec stres sed not only that the Proc lamation o f  1 7 6 3  

was to be s tr ictly followed , but a l so that " You are upon 

no Accoun t to molest or d i s turb them [ i e . the Indians ] in 

the Pos s e s s ion of such Parts of the said Province , as they 

at  present occupy or po sses s " . 

8 • 

Constitutional Documents - Part I ,  a t  
1 9 9 - 2 0 0 . 

Reproduced 
f ication . 
and 6 3, at 

in document marked " D "  for identi
See e spec i a l ly Articles 6 1 , 6 2  
1 9 9 - 2 0 0  

. .. The instructions given to Governor Guy Carleton 

in 1 7 6 8  and 1 7 7 5  were a lmost identical to those g iven to 

Governor Murray a few years earlier . 

9 • 

Constitutional Documents - Part I , at  
3 1 9 - 3 2 0 . See document marked " D "  for identi
fication , esp . Articles  5 9 - 6 1  for the 1 7 6 8  
instruc tions ; 

For the 1 7 7 5  instructions see A .  Shortt and 
A .  Doughty , Documents Relating To The Consti
tutional History of  Canada 17 59-17 9 1  Part I I , 
(King ' s  Pr inter , Ottawa : 1 9 1 8 )  at  6 0 7 , Art . 3 2 ,  
and 6 1 9 , Art . 4 3 .  Reproduced in document 
marked " E "  for ident:i.fication . 

Of the numerous treaties and surrenders made by 

the Indians ( see genera lly the Cole ' s  Treaty Series cited infra ) , 

the Rob inson Superior Treaty and the Robinson Huron Treaty , 

both o f  1 8 5 0 ,  can be vi ewed as  the forerunners of  the 

numbered treaties which were to f o l low .  As a provinc ial  

comm i s s i c ;1er Will iam Robinson was instructed to extinguish 
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abo r ig inal title  in the Lake Superior and Lake Huron area s . 

The two treaties were gener a l ly in conform i ty with the 

principles set  out in the Royal Proclamation of 1 7 6 3 .  The 

negot iations were held in open pub lic  mee tings and the l ands 

were only to be surrendered to the Crown rather than to private 

individua l s . Annexed to each treaty wa s a schedul e  of 

reserves which were to be held and occupied by the Chiefs 

and their tribes in common for the purpo ses  o f  residential 

c u ltivation . The Indians were denied a l l  rights to di spose 

of any portion of the reservations w i thout the consent of the 

Superintendant General o f  Indian Affairs , nor could they h inder 

the exploration for minera l s  in any part of the territory 

ceded to the C rown . The Indians were to be paid a yearly 

annuity and were to retain the : 

C .  

1 .  

" . . . .  f u l l  and free privil ege to hunt over 
the terri tory now c eded by them and to f i sh 
i n  the waters thereof a s  they have heretofore 
been in the habit of doing , saving and excepting 
only such portions o f  the said territory a s  
may from time t o  t ime b e  sold t o  individual s ,  
and occupied by them with the consent o f  the 
Prov i nc i a l  Government . " 

0 

· canada , Indian Treaties And Surrenders ( K ings 
P r inter , Ottawa : 1 9 1 2 )  in 3 Volume s . Repr inted 
i n  Coles  Canadiana Collec tion , Toronto : 1 9 7 1  
( Hereinafter referred to a s  the Coles  Treaty 
s e !'." i e s )  S e e  Vol . 1 ,  at  1 4 8 .  

THE RECOGNI TION OF ABORIGINAL TITLE BY THE 
HUDSON ' S  BAY COMPANY 

In 1 6 7 0  Char l e s  I I  granted a Charter to the 

Governor and Company o f  Adventurers  Trading into Hud son 

Bay . The Charter granted the Company the right to " the 

sole Trade and Commerce of a l l  those Seas  S treightes Baye s 

Rivers Lakes Creakes and Soundes that l ie within the 

. . . .  Hudsons Stre ightes tog ether with a l l  the Lande s and 

Terri tor i e s "  adj acent thereto . Genera l ly ,  the Company 

had l i ttle  occas ion to concern itse l f  w i th extingui shment 
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o f  aboriginal  title . The principal obj ect o f  obtaining 

surrenders from the native people woul d  be to prepare the 

way for settlers , a po l i cy diametrically oppo s ed to the 

Company obj ec tives of expanding the fur trade. Land use 

for the Company consi s ted a lmos t  exclus ively of the e stab-

l ishment of trading posts. Neverthe l e s s , from this conduct 

in conc luding treat ie s  with the Indians i t  may be implied 

that the Company r ecognized aborig inal title  a s  a fetter 

upon their own t i tle. 

2 .  

Lysyk
.L 

" The I ndian  T i tle  Question I n  Canada_" , 
at � S ::>- 5 6 ; 

Cumming and Mickenberg , " Native Rights I n  Canada"  
at  1 3 8 , 1 4 2 .  

The f i r s t  " treaty " between the Hudson ' s  Bay 

Company and the Indians was  conc luded i n  1 6 6 8  by Z a chary 

G i l lam , Captain o f  the expedi tion to James B ay , and the 

Indians around Rupert ' s  River. For a number of year s a f ter 

1 6 7 0 ,  the i n s truct ions to the expeditions  included an order 

that treaties were to be made with the I nd i ans.  I n  

January , 1 6 8 3 ,  upon reque s t  from Charles I I  t o  " account o f  

their title  and pretence t o  the s a id Bay a nd t o  the l ands 

a nd Territories  thereabou t "  a memorial  w a s  written by Sir  

James Hayes , a barri ster-at-l aw and Deputy Governor , ( and 

one of the original  members ) of the Hudson ' s  Bay Company. 

The memori a l· s ta te s , inter a l i a : 

" .Tha t  above 1 5  yeares s ince some Members of 
this  Company did adventure to make further 
D i s coveryes with in the said Bay , And by 
the good conduct of one Z achary G i ll am i n  
the Nonsuch Ketch , they D iscovered a r iver 
in the bottome o f  the sd. Bay upon the East  
Mayne , where he  met with the N a tive Indians & 
haveing made a league o f  Friendship wth. 
the Capt. of the said River & firme ly  pur
cha sed both the r iver it s e l f e  & the Lands 
there aboute , he gave it the Name o f  Rupert 
River (his  Highne s s  Prince Rupert being 
pr incipal ly concerned in that expedition)  and 
bui l t  a For t ,  wh ich in honour o f  your Ma jesty 
was c a l l ed Charles Fort , & tooke pos sess ion 
of the said River & a l l  the Land & Territory 
there aboute in the name of your Maj es ty & . 
then & there entered into a Trade & Commerce 
wth. the Natives which hath b i n  ever since 
mainta ined without any I nterruption e i ther 
from the French or others. 

That there upon your Ma j e sty was  gratious ly 
pl eased by the Roya l l  letters Patten ts under 
the great Sea l e  of Eng l and to Incorpora te 
the said  Adventurers & so grant  them & the i r  
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Successors for ever A l l  the s a id Bay & the 
s traits  lead ing thereunto c a l led Hudsons 
S traits  w ith all the Lands and Territories 
Rivers & I sland s  in  and aboute the said Bay 

. and the sole Trade and commerce there. 

That the above mentioned agreemt . made by 
Z achary G il l am with the Indians was a f ter
wards repeated and con f i rmed wth. one Charles 
Baily  who was sent as  Gov.ernour of the 
a f faires of the Company with i n  the said 
Bay with whome Mons . Frontenac who was then 
Governour of Canada by h i s  l etters beare ing 
Date 8 th Octob . 1 6 7 3  did conc i l l iate a good 
Inte l ligence & amity without complaine ing 
of any Injury done by the Company in building 
Forts & Makei ng Set t lements & commerce there 
or without make ing any pretence to the Land 
thereabout as Mons . dla  Barre h i s  succes sor 
hath now Done . 

That s ince that t ime we have erected other 
Forts upon the coast  of the said Bay , in 
places  more remote from Canada than Charles 
Forte i s , s t i l l  makeing solemne compacts 
and Agreement s  wth the Natives f or their 
Rivers & Territories , where we have wth . 
great expence discovered and maintained a 
Trade & commerce which we hope will  in  tyme 
turne to our bene f i t t  & a l s o  produce a con
s iderable emolument to your Maj e s ty & the 
nation . "  

Ken Narve y ,  " The Royal  Proc lamat ion o f  7 October 
1 7 6 3 , The Common Law , And Native Riqhts  To Land 
Within The Territory Granted To the Hudson ' s  Bay 
Company " , ( 1 9 7 4 ) 38 S as k .  L .R .  1 2 3 , at 1 7 8 -8 0 ;  

0 

· cuITLm ing and Mickenberg , Native Rights In  Canada , at 
1 4 2  

3 .  In . 1 6 8 8 ,  the Governor o f  Rupert ' s  Land and the 

Governor , and second in command , of the Bottom of the Bay , 

were g iven a Roya l Comm i s s ion , by James I I ,  to make treaties 

with the Indi ans , in  addi tion to the ir instruc tions from 

the Hudson ' s  Bay Company . However , s ince the Company was 

not interes ted in settlemen t ,  one wou ld expect to f ind only 

a few treaties . 

.., . 

Cur.1JT1ing and :V1ickenberg , 
1 4 2 .  

�a tive Rights In  Canada , at 

By 1 7 6 3  the only non-nat ive settlements  w i thin 

the Rupert ' s  Land terr itory as  granted to  the Hudson ' s  Bay 

Compa ny were those o f  the Company at Church i l l ,  York Fort , 
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S evern House , Albany Fort , Moose Fort , and Eastmain House ( six ) , 

a l l  on  the shores o f  Hudson and James Bay s , with S evern and 

Eastmain being merely outposts o f  York and Albany respec-

tively. (Churchill  and York are now in  Manitoba , S evern , 

Albany and Moose are  now in Ontario and Eastmain is  now in 

Quebec ) .  E s s entially , the whole o f  the rest  o f  the terri-

tory was in the possess ion of various tr ibe s of Indians or 

Inuit a s  the ir hunti ng grounds. By 1 6 8 3  treaties for the 

purchase o f  the l and in the immediate vicinity of two o f  

the forts that had then been e s tabli shed were e ntered into , 

exc luding the area  o f  Captain G i l l am ' s  purchas e .  

5 .  

Narvey , " Royal Proclamation o f  1 7 6 3 " ,  
a t  1 78 , 1 8 0 - 8 2 .  

B y  an  i ndenture o f  1 2  Jun e ,  1 8 1 1 , the Hudson ' s  

Bay Company transferred to the Earl o f  S elkirk the right 

to purchase land f rom the Indians in an area later known 

a s  A s s in iboia ( now in southern Manitoba ) .  Lord Se lkirk ' s  

negotiations with the Indians to extingui sh the i r  title 

resulted i n  the S e lkirk Treaty o f  July 1 8 th , 1 8 1 7 .  

6 .  

The S e lk i rk Treaty is r eprodu c ed in the 
Cole ' s  Treaty Serie s ,  Vol. 1 ,  a t  2 8 5 . 

For  a thorough examination o f  the events 
lead ing up to the treaty , including the 
sale  of the land by the Hudson ' s  Bay 
Company see Narvey , " Roy_al Proc lamations 
of 1 7 6 3 " , at 1 8 4 - 2 0 8. · 

S o  f ar a s  is  known the Hudson ' s  Bay Company 

never made any other attempt to e s tabl ish  agricultura l  

settlements within Ruper t ' s Land , and never made any grant 

of land whatsoever in that part of Ruper t ' s  Land not in

c l uded in Assinibo ia. 

Narvey , " Roy_al Proc lamation of 1 7 6  3 " , 
a t  2 0 0 .  
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7 • By a Royal Grant of January , 1 8 4 9  conveying 

Vancouver I sland to the Hud son ' s  Bay Company i t  was con

templated that the Governor ,  Factors and officials  of the 

Hudson ' s  Bay Company should exerc ise on behalf of the Compan:r 

all  o f  the powers  neces sary to make treaties with the 

Indians to further the obj ectives of the Company . To 

this  end 1 4  treaties were s igned , ( 1 0  by Governor Blanshard 

f rom Augus t  2 9 , 1 8 5 0  to February 8 ,  1 8 5 1 , and 4 by Governor 

Douglas from February 6 ,  1 8 5 2  to December 2 3 , 1 8 5 4 ) with 

members o f  various Tribes o f  I nd ians on Vancouver I sland 

surrendering the l ands occupied by them . 

treaties  contained the following c lause : 

Each of the 

" The condition o f , or understanding of thi s  
sale , i s  thi s , that our village s i tes  and 
enclosed fields , are to be kept for our own 
use , for the use o f  our childre n ,  and for 
those  who may follow after u s , and the l ands 
sha l l  be properly surveyed hereafter ; it  i s  
understood however , that the land itself  with 
these small  exceptions , becomes the entire 
property of the white people foreve r ,  it i s  
also understood that we are a t  l iberty to hunt 
over the unoccupied lands , and to carry on 
our f isheries as formerly . "  

Regina v .  White and Bob ( 1 9 64 ) , 5 0  D . L . R .  
{ 2d )  6 1 3 , { B . C . C . A . )  esp . at 6 1 5 ,  6 4 8- 6 3 . 

D .  THE RECOGNITION OF ABORIGINAL TITLE IN  THE 
TRANSFER OF RUPERT ' S  LAND TO CANADA 

1 .  Section 1 4 6  o f  the British North America Act ,  

1 8 6 7 ,  { hereafter the B . N . A .  Act )  states : 

" It sha ll  be lawfu l for the Queen , by and with 
the Advice o f  Her Ma j esty ' s  Mos t  Honourable 
Privy Counc il , on Addresses  from the Houses 
o f  the Parliament o f  Canada ,  and from the 
Houses o f  the respec tive Legis lature s o f  the 
Colonies or Provinces o f  Newfoundland , Prince 
Edward I s land , and British  Columbia , to admit tho s :  
Colonies  or  Provinces , or  any o f  them, into the 
Union , and on Address from the Houses  o f  the 
Parliament o f  Canada to admit Ruper t ' s  
Land and the North-western Terri tory , or  



2 .  

- 1 9 -

e ither o f  them , into the Union , on such Terms 
and Conditions in each Case a s  are in the 
Addresses  expres sed and a s  the Queen thinks 

_ f i t  to approve , subj ect to the Prov i s ions o f  
thi s Act ;  and the Prov i s ions o f  any Order in  
Council in that Behalf shall have e ffect as  
if  they had been enacted by  the Parliament 
o f  the United Kingdom of Great Britain and 
Ireland. " 

The British North America Act ,  1 8 6 7 , 3 0  & 3 1  
Victoria , c .  3 ( U.K. ) .  Reprin ted in R.S.C. 
1 9 7 0, Appendices , at 1 9 1-2 3 8 .  S . 1 4 6  is  re
produced at Tab 1 5  of the " Leg i s lative Brie f "  

I n  o rder to effect  such a transfer the Rupert ' s  

Land Act ,  1 8 6 8  was passed whereby the Imperial Government 

granted Her Maj esty the r ight to accept a surrender , upon 

terms , of the lands, privileges  and r ights o f  the Hudson ' s  

Bay Company territory.  Section 5 gives  the British Crown 

the power to declare , by means of an Order- in-Counci l ,  that 

Rupert ' s  Land be admitted a s  a part o f  the Dominion o f  

Canada. (Note that S. 1 4 6  o f  the B.N.A. Act states that 

such an Order- in-Counc i l  has the s ame e f f ect  a s  i f  enacted 

by the Parliament o f  the Uni ted Kingdom. )  

3 .  

Rupert ' s  Land Act ,  1 8 6 8 ,  3 1-3 2 V ictoria , 
· c.  1 05 ( U.K. ) .  Reprinted in  R.S.C. 1 9 7 0, 
Appendices , at 2 3 9-4 1 .  See a lso Tab 1 6  o f  the 
" Legis lative Bri e f " .  

On 1 9  November , 1 8 6 9  the Hudson ' s  Bay Company 

5--tff rendered ,- by deed, to the Government o f  Canada , all land 

and r ights g ranted by the Charter o f  1 6 7 0  (with s ome excep

tions not relevant to the i ssue o f  aboriginal title ) . 

Article 1 4  o f  the Deed o f  S urrender state s : 

" Any c laims o f  Indians to compensation for 
lands required for purposes  of settlement 
shall be di sposed of by the C anadian 
Government in communication with the Imperial 
Government ;  and the Company shall be relieved 
o f  a ll responsibility in respect of them. " 

Deed of Surrender reprinted in  R . S.C.  1 9 7 0, 
Appendix 2 7 1 ,  attached as  Schedule ( C )  to 
the Order-in-Counc i l  of 1 8 7 0. Article 1 4  
i s  f ound at 2 7 4 .  
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4 • On 2 3  June , 1 8 7 0  an Imperial  Order-in-Counci l  was 

i s sued s tat ing that Ruper t ' s  Land was to become part o f  

Canada o n  1 5  Jul y ,  1 8 7 0 .  Note that the Preambl e  to the 

Order-in-Council  s tates tha t  Rupert ' s  Land i s  admitted into 

the Union in accordance with the cond itions  outlined in 

S . 1 4 6  o f  the B.N . A .  Act ; two Addre s s e s  f rom the Houses 

of P a r l i ament a long with Resolutions attached to those  

Addresses  are  a l so to be  included a s  terms o f  e ntry . The 

Order then speci f i c al ly states  that " It i s  hereby ordered 

and declared [ that ]  Ruper t ' s  Land shall  from and after 

the [ 1 5 th o f  July]  be admitted into . . . .  the Dominion of 

C anada upon the f o l lowing terms and condition s , being the 

terms and cond itions still  r emaining to be performed ... . 

5 .  

" 1 4 . Any c l a im s  o f  Indians to compensation 
for lands r equ ired for  purpos e s  o f  settle
ment sha l l  be di sposed of by the C anadi an 
Government in communica ti on w i th the Imperi al  
Gover nment ,  · and the Company sha l l  b e  relieved 
of a l l  r e spon s ib il i ty in  re spect of them . "  

Order o f  Her  Maj e s ty in Coun c i l  Admitting 
Rupert ' s  Land And The North-Western 
Territory Into The Union , 2 3 rd June , 1 8 7 0 . 
Reprinted in R . S .C . 1 9 7 0 ,  Appendices, at 2 5 7-
2 7 7 .  See also  Tab 1 8  o f  the Leg i s lative 
B r ie f .  

There were two Addres s e s  and a series  of Reso-

lut ions presented to the C r own from the Canadian P arl i ament 

which were incorporated into the 1 8 7 0  Order-in-Counc i l .  

The f ir s t  Addres s ,  entitled an  "Addr e s s  t o  Her Maj e sty 

the· Queen from the Senate and House o f  C ommon s  o f  the 

Dominion of C a nad a "  dated December 1 7 , 1 8 6 7 s ta te s  tha t :  

" . . . .  upon the transference o f  the terri
tories in que stion to the Canadian Government , 
the c la ims of the Indian tribes to compensa
t ion for l ands requ ired for purposes  of 
settlement w i l l  be considered and settled in 
conformity with the equ i table princ iples  
wh ich have uni formly governed the B r i t i sh 
Crown in i ts dealing s w i th the abo r i g i nes . "  

This  f i r s t  Address  i s  attached a s  Schedu le (A )  
to the 1 8 7 0  Order-in-Counc i l  and is found 
in R . S . C .  1 9 7 0 ,  Appendices , a t  2 6 4 - 6 5 . 
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6 . Following the first Address  the Senate and the 

House o f  Commons pas sed a series  o f  Resolutions , dated 

2 8  May , 1 8 6 9 ,  which were also incorporated into the 1 8 7 0  

Order-in-Counci l. The 8 th Resolution s tates : 

" That upon the transference o f  the terri
torie s  in question to the C anadian 
Government, it will  be the duty of the 
Government to make adequate provis ion for 
the protection o f  the Indian tribes whose 
interests and wel l -being are involved in 
the trans fer. " 

The 8 th Article  o f  a Memorandum entitled " Details  

of Agreement between the Delegate s  of the Government o f  the 

Dominion and the D irectors o f  the Hudson ' s  Bay Company" 

attached to the 5 th Resolution, states : 

7 .  

" 8. I t  i s  understood that any c la ims of 
Indians to compensation for lands required 
for purposes of settlement shal l  be d i s 
posed of b y  the C anadian Government,  in 
communication with the Imperial Government,  
and that the Company sha l l  be rel ieved of  
all  respons.ibility in respect of  them. " 

The Resolutions are attached a s  the first 
par t  of Schedule ( B )  to the 1 8 7 0  Order-in
Counci l, and are found at R. S . C. 1 9 7 0 ,  
Appendices , at 2 6 5-6� .  Resolution 8 is found 
at 2 6 8. Article  8 o f  Resolution 5 i s  
found a t  2 6 7. 

The Second Address  of the Senate and House of 

Commons to Her Majesty sought the trans fer of the terri

tories according to the terms and conditions stated therein , 

inc luding the terms of the Resolutions , a s  outl ined in 

para. 6, supra. 

The Second Address i s  a ttached as the second 
part of Schedule ( B )  to the 1 8 7 0  Order-in
Counci l ,  reprinted in R. S . C .  1 9 7 0 , Appendices , at 
2 6 9-7 0 .  

8. Note that the 1 4 th term of the 1 8 7 0  Order-in-Counc il  

(para. 4 )  is  identical to the 1 4 th term o f  the Deed of 

Surrender between the Hudson ' s  Bay Company and the Govern

ment of C anada (para . 3 ) ,  which i s, in turn , e ssentially 

identical  to the wordi_ng o f  the 8th term of the ."1emorandum 

attached to the 5 th Resolution ( para . 6 ) . 
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9 • The B . N . A. Act ,  s .  1 4 6  and the 1 8 7 0  Order-in-Counc i l  

a l so provide for the admittance o f  the North-Western 

Terri tory into Canada on e s sentially the same terms and 

cond itons as out l ined for Rupert ' s  Land in para . 1 - 8  supra . 

E .  

1 .  

RECOGNITION OF ABORIGINAL TITLE BY THE 
GOVERNMENT OF CANADA AFTER 1 8 6 7  ( EXCLUDING 
THOSE INCIDENTS OUTLINED IN SECTION D SUPRA) 

The Canadian Governmen t  embarked upon its  treaty-

making pol icy immediately following the admis s ion o f  

Ruper t ' s  Land and the North-Western Terr i tory into the Union , 

in  accordance with the terms and conditions o f  the 1 8 7 0  

Order- in-Council.  The l ands incorporated i n  the 11  

" Numbered Treatie s "  -- from Treaty No . l concluded on  

August 3rd , 1 8 7 1 , to  Treaty No . 1 1 ,  concl uded on 2 7  June , 

1 92 1  -- included a l l  of the lands of the present three 

Prairie provinces and large areas of n orth-w 2 stern Ontario , 

n orth- e:3. s tern British  Columbia and western Northwes t  

Terri tori e s . I t  i s  not pos s ib l e  to present even a brief  

outline  o f  the numbered Treaties in  order to do them justice. 

Regard shoulct be had to the documents themse lves ,  as reprinted 

i_n_ the_ .i_:ole '. s Treaty Serie s ,  marked " B "  for identi f ication 

and the Treaties , marked " C "  for iden t i f ication . Native 

Right s  in  Canada , Chap . 1 4 ,entitled " The  Prairie Provinces 

-- The ' Numbered ' Treatie s ", a t  1 1 9-3 1 ,  deal s extens ively 

with the topic . K. Lysyk , " The Indian Title  Ques t ion in  

Canada " ( 1 97 3 ) ,  51  Can. Bar  Rev . 4 5 0 ,  at  4 5 9- 6 1  makes the 

fol lowing corni�ents : 

" The treaty-making pol icy of the federa l govern-: 
ment is wel l  known and may be treated summarily . 
I t  con s t i tuted a continuation o f  the policy that 
had been followed prior to Con f ederat ion . . . .  
[ i . e .  the Robinson-Huron , and Superior Treaties 
of l 8 5 0 )  . . . .  " 

The es sence of  the treaties i s  unmis takable  f rom 
their term s .  In each case the Crown made 
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certain promises  in return for the In
d i ans ' surrender of the l ands def ined 
in the trea ty . The standard phraseology 
empl oyed was that the named tribes o f  
I nd ians d id " hereby cede , release , surrender 
and yield up to Her Maj esty the Queen and 
successors  f orever a l l  the l ands included 
within the following limits , that i s  to say 
. . . .  " ,  and this was f o l lowed by a 
description in  prec i s e  terms o f  the l and in 
question. The treatie s  in o ther words 
purported to be a purchase o f  whatever 
proprietary r ights the Indians had in the 
l and. I n  h i s  reasons in the Calder c a s e ,  
Hall , J .  put it this way : 

Surely  the Canadian treaties , made with much 
solemnity on behal f  o f  the Crown , were in
tended to extingui s h  the Indian title. What 
other purpose did they serve? I f  they were 
not intended to extingui s h  the Indian right , 
they were a gros s  fraud , and that i s  not to 
be a ssumed . "  

I n  antic ipation o f  the acqu i s ition o f  the new 

ter ritories  which i t  was to obtain l ater that year the 

C anadian Parliament passed the Manitoba Act ,  1 8 7 0  3 3  

Victoria , c . 3  (Canada ) ;  reprinted in R . S . C .  1 97 0 ,  Apperdices 

at 2 4 7- 5 6 .  This  enactment was subsequently  confirmed 

by The British  North America Act ,  1 8 7 1 ,  3 4 - 3 5  Victoria , 
.. 

c .. 2 8  (U . K . ) ;  reprinted in R . S . C .  1 97 0 ,  Appendices at 2 8 9-90. 

Sections 3 0, 3 1  and 3 2 ,  in  part , o f  the Manitoba Act 

read as f o l lows : 

" 3 0. A l l  ungranted or waste lands in  the 
Province sha l l  be , from and a fter the date 
o f  the said tran sfer , ve sted in  the -Crown , 
and administered by the Government o f  Canada 
for the purposes o f  the Dominion , sub j ect  to , 
and except and so f ar as  the same may be 
af fected by , the cond itions and stipulations 
contained in  the agreement for the surrender 
of Rupert ' s  Land by the Hudson ' s  Bay Company 
to Her Maj esty. 

3 1 .  And whereas , it is  expedient , towards 
the extingui shment of the Indian Title  to the 
l ands in the Province , to appropriate a 
portion o f  such ungranted land s ,  to the extent 
of one m i l l ion four hundred thousand acres 
thereo f , for the benefit  of the fami lies  o f  
the half-breed res idents , it i s  hereby 
enacted , that ,  under regu lations to be 
from time to time made by the Governor General 
in Counc i l ,  the Lieutenant-Governor sha l l  
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select  such lost  o r  tracts i n  such parts o f  
the Province a s  h e  may deem expedien t ,  to 
the extent afores a id , and divide the same 

- among the children of the half-breed heads 
o f  f amil i e s  res iding in the Province a t  the 
time of the said transfer to C a nada , and the 
same sha l l  be granted to the said  chi ldren 
r espectivel y ,  in  such mode and on  such con
d itions as to  settlement and o therwi s e ,  a s  
the Governor General in Counci l  may from time 
to time dete rmine. 

3 2 .  For the quieting o f  titl e s ,  and as sur
ing to the settlers  in the Province the peace
able pos s e s s ion of the l ands now held by them , 
i t  i s  enacted a s  f o llows : -

( 3 )  A l l  t i t l e s  by occupancy with the san
c tion and under the l icense and 
authority of the Hudson ' s  Bay Company 
up to the e ighth day o f  March afore
said , of l and in  that part o f  the 
P rovince in which . the Indian Title  has 
been extinguished , sha l l, i f  required 
by the owner , be converted into an 
e s tate in freehold by grant from the 
C rown. 

( 4 )  All  persons in peaceable  pos s e s s ion  o f  
tracts o f  l and at the t ime o f  the trans
fer to C an ada , in thos e  parts of the 
Province in which the Indian Title  has 
not been extingui shed , sha l l  have the 
right o f  pre-emption o f  the same , on 
such terms and conditions as  may be 
determined by the Governor in Counc i l . "  

The f i r s t  general enactment dealing with the 

admini s tration and management of lands in  Manitoba and the 

Northwest  Territories was the Dominion Lands Act ,  S .C.  1 8 7 2 ,  

c-:-2 3 ; by S . 4 2 I ndian :ands were exempted from i ts 

operation : 

" 4 2. None o f  the provisions o f  this Act 
respecting the settlement of Agricultural  
land s ,  on  the  lease  of  Timber l ands , o r  the 
purchase and sale  of Mineral  lands , sha l l  
b e  held to  apply t o  territory the Indian 
t i tle to which shall not a t  the time have 
been extinguished . "  

Thi s provision wa s continued in  the Act unt i l  1 9 0 8 . 

Lysyk , " The Indian Title  Ques tion in ranada " ,  , , t · 

4 57-5 8 . Note tha t footnote 1 9  at 4 � 7 - 5 8  
provides a detailed hi storical analy s i s  o f  tlw 
deve lopment o f  the Dominion Lands Act from 
1 8 7 2  until  1 9 5 0 . 



- 2 5-

4 .  From 1 9 0 8  unt il 1 9 5 0  when the Dominion Lands Act 

was repealed, the Act contained the fol lowing provis i o n ,  

w i th one modi f ic ation in 1 9 2 7 : 

II 7 6 • 

( a )  

( b )  

( C )  

The Governor i n  Council  may-

withdraw from the operation o f  this 
Ac t ,  sub j e c t  to exi s t ing r ights a s  
defined o r  created thereunder , such 
lands as have been or may be reserved 
for Indian s ;  
grant land s i n  sati sfaction o f  c l aims 
of hal f-breeds a r i sing out o f  the 
extinguishment o f  the Indian title ; 
upon the extinguishment o f  I ndian title  
in any territory or tract o f  l and , make 
to persons satisfactori ly e s tablishing 
und i sturbed occupation o f  any l ands 
within  the s a id territory or tract at 
the date of such extingui shment . . . . 
free grants  o f  the said lands . . . . " 

I n  1 9 2 7  the wordi ng in subsection ( b )  was a l tered 

to sub s t i tute cash payments for land grant s . 

5 .  

Lysyk , " The I ndian Title  Que s tion in Canada " ,  at  
4 5 8 ,  footnote 19 . 

In  1 9 5 0  the Dominion Lands Act was repealed and 

the Terri tori a l  Lands Ac t ,  S .C .  1 9 5 0 , c . 2 2 was enacted . 

(See  now R . S . C .  1 9 7 0 ,  c .  T-6 ) . <> "t erritorial land s "  are  

def ined a s  meaning " lands in the Northwes t  Territories  or  

in the Yukon Territory that are vested in the Crown or  of 

which  the Government  of Canada has power to d i spose . "  

Section 1 9  of the Act ( R . S . C .  1 9 7 0 )  deal ing with the 

power s  of the Governor in Counc i l , reads as follows : 

II 1 9  • 

( d )  

The Governor i n  Coun c i l  may 

set  apart and appropriate such areas 
or  lands a s  may be neces sary to en
able the Government o f  Canada to 
ful f i l l  its  obligations under treaties 
with the Indians and to make free 
grants or  leases  for such purpo se s ,  
and for any other purpose  that he may 
consider to be conduc ive to the welfare 
o f  the Indians . "  

Terri tor i a l  Land s  Act ,  R . S . C .  1 9 7 0 ,  c · T - 6 . 
See Tab 4 o f  the "Leg i s l a t ive Brief " 
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6 .  In 1 8 7 4  the British Columbia l egislature passed 

"An Act to amend and Consolidate the laws affecting Crown 

Lands in British Columbia "  ( S.B.C. 1 8 7 3-74 , No. 2 )  which 

f ailed to recognize any rights of Indians to public lands .  

In a n  early instance where the Federal Government exercised 

the extraordinary power of disal lowance over provincial 

legis l ation the B . C. Crown Lands Act was declared null and 

void in Marc h ,  1 8 7 5 .  The Federal Justice Mini ster found 

that because the Act did not provide for Indian reserves 

of l and , nor did it grant any other rights or privileges 

to the I ndians in respect of land , it was contrary to the 

historical development of relations with the Indians in 

Canad a .  

7 .  

Cumming and Mickenburg , Native Rights In Canada , at 
1 8 5- 8 6. 

I n  1 8 8 3  the Northwes t  Territorial Counci l  passed 

"An Ordinance for the Protect ion of Game" providing for , 

inter al ia , c lo sed seasons on certain species  o f  bird s ,  game 

and fur-bearing anima l s .  Section 1 9  o f  the Ordinanace 

provided that the entire Ordinance " shall  not apply to Indians 

in any part if the Territorie s ,  with regard to any game 

actually killed for their use  only , and not for purposes of 

sale  or traf fic . "  I n  1 8 8 9  an amendment was passed to the 

Game Ordinance repealing the exemption in respect to Indian s .  

The re sponse o f  the Dominion Government was to disal low this  

amendment ( see S.C.  1 8 91 ,  p .  lxi )  

8 • 

Cu:rnming and Mickenberg , !'Jati ve Rights In 
Canad a ,  at 2 7 ·1 .  

In 1 91 2, j oint federal and prov incial leg i s lation 

extended the northern boundaries of Quebec and Ontario to . 

their present po s i tions on the shores  o f  Hudson Bay. The 

enacting statutes contain identical prov i s ions concerning 

the obl igation on the part of the two provinces to negotiate 

.-
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treaties o f  surrender with the Indians in  the newly 

acqu ir ed territor ie s .  The l and i n  ques tion was formerly 

held by the Hudson ' s  Bay Company a s  part of Rupert ' s  Land . 

I n  each o f  the two federal enactments , the boundaries 

extension i s  s tated to be made " upon the fol lowing terms 

and condition s  and sub j ec t  to the fol lowing provision"  

( in  part ) : 

" That  the province of  Quebec [ Ontario]  w i l l  
recognize the rights o f  the Indian inhabi
tants in the territory above described to the 
same extent , and w i l l  obtain surrenders of such 
rights in the same manner , as the Government 
o f  C anada has  heretofore recognized such r ights 
and has obta ined surrender thereof ,  and the said 
province shall bear and satisfy a l l  charges and 
expendi ture in connection with or aris ing out 
of  such surrenders ;  

Tha t  no such surrender s ha l l  be made or  ob
tained except with the approva l  o f  the Governor 
i n  Coun c i l ; 

That the trusteeship o f  the Indians in the said 
territory , and the management of any lands now 
or hereafter reserved for their use , sha l l  
r emain i n  the Government o f  C anada sub j ec t  
t o  the c ontrol o f  Parl iamen t . "  

Quebec Boundaries Extention Act , 19 1 2 , S . C .  1 9 1 2 , 
c . 4 5 ,  S . 2 ( c ) , ( d ) , and ( e ) ; On::ario Boundaries 
Extention Act ,  1 9 1 2 �  S .C .  1 9 1 2 ,  c . 4 0 ,  S . 2  ( a ) , 
( b )  and ( c ) ; An Act respecting the extention of  
the  Province of  Quebec by the annexation of  
Ungava , S .Q .  1 9 1 2 ,  c . 7 ;  An Act to express the 
Consent of the Legislative Assembly of the 
P�ovince of Ontario to an Extens ion of the 
Limits of the Province , S . O .  1 9 1 2 ,  c . 3 .  See 
Ly syk , " The Indian Title Ques t ion in Canada " , 
a t  4 5 8 - 4 5 9 . 

9 .  The pas sage of  the Quebec Boundaries Extention 

Act ,  1 9 1 2 , S.C . 1 9 1 2 ,  C . 4 5  was preceeded by Order-in-Coun c i l  

No . 2 6 2 6 ,  dated 1 7  January 1 9 1 0 , s tating that the Province 

of Quebec mus t  recognize  Indian t i t le in the area of land 

in que s tion. Order-in-Council , No . 8 1 1 ,  dated 2 May 1 9 1 0  

rec ites the f act  that Quebec has agreed to recognize Indian 

right s . 

10 . A l l  of  the provinces except Alberta , Saskatchewan 

and Manitoba entered confederation with the ownership of 



- 2 8-

the natural resources . Thus , the 1 9 2 9  Natural Resources 

Trans fe r  Agreements conveyed the owners hip o f  the natural 

resources from the federal government to the Prairie 

p rovinces . The Agreements were incorporated i nto the 

Briti sh North America Act ,  1 9 30 , 2 0 - 2 1  George V ,  c . 2 6 

( U . K . ) ;  reprinted in  R . S . C .  1 9 7 0 , Appendices , at 3 6 5 - 399 . 

Each o f  the three agreements provide , i n  par t ,  as follows : 

" In order to secure to the Indians o f  the 
Province the continuance o f  the supply o f  
game and f i sh for thei r  support and sub
s i s tence , Canada agree s that the laws re
specting game in  force in  the Province from 
time to time shall apply to the Indians 
within the boundaries thereof , provided , 
however , that the said I ndians shall have 
the right ,  which the province hereby assures 
to them , of  hunting , trapping and f ishing 
game and f i sh for food at all  seasons o f  
the year o n  all  unoccupied Crown lands and 
on any other lands to which the said I ndians 
may have a right of acces s . "  

( See R . S . C .  1 9 7 0 ,  Appendice s ,  Schedule ( 1 )  
Manitoba , para.  1 3 , at 3 7 1 ;  Schedule ( 2 )  
Alberta , para. 1 2 , at 3 8 0-8 1 ;  Schedule  ( 3 )  
Saskatchewan , para . 1 2 ,  at 3 8 8 - 8 9 )  

The agreements were approved by the f ederal par l iament and 

the three provincial legi slature s .  

B . N . A .  A c t ,  1 9 3 0  provides :  

Section 1 of  the 

" l .  The agreements set out in the Schedule 
to thi s  Act are hereby conf irmed and shall have 
the force of  law notwithstanding anything in  
the British  North America Act,  1 8 6 7 , or  any 
Act amending the same , or any Act o f  the Par
l iament o f  Canada , or in any Order- in-Counci l  
or terms or conditions of  union made or 
ap.proved under any such Act as aforesaid . " 

1 1 . Section 6 ( 3 )  of  the National Parks Act ,  R . S . C .  

1 9 7 0 ,  c · N - 1 3  provides that:  

" The Governor- in-Counc i l  may authorize  the 
Mini ster to purchase , expropriate or 
o therwise acquire any lands or interests 
therein , including the lands o f  I ndians or 
of other person s , for the purposes  of a park . "  

By amendment in  1 9 7 4  subsection 6 ( 3 )  now reads : 

" ( 3 )  The Governor in Counci l  may author ize 
the Minister to purchase ,  expropr iate or 
otherwi se  acquire any lands or interests 
therein for the purpo ses  of  a park . "  

R . S .  1 9 7 4 , c . 1 1 ,  S. 2 . 1 .  
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Section 1 1 ( 1 )  of  R. S .  1 9 7 4 , c . 1 1 i s  also  important to the con

cept o f  aboriginal title : 

1 2 .  

" 1 1. ( 1 )  Subj ect to subsection ( 2 ) , the 
Governor in Counc il  may , a f ter consul
tation with the Counc il  of the Yukon 
Territory or the Counc il  of the North
west Territories , as the case may be , 
by proclamation , set a s ide a s  a reserve 
for a National Park o f  C anada , pending a 
settlement in respect o f  any right , title 
or interes t  of the people of  native origin 
there i n ,  the lands described in Part I ,  
I I  or I II of  Schedule V to this Act or 
any lands within the boundaries  of the 
lands de scr ibed in Part I ,  I I  or I I I  of  
that Schedule , and upon the i s sue of a 
proclamation under this subsection , not
withstanding any other Act of the Parlia
ment of C anada , and save for the exerc ise 
therein by the people o f  native origin 
of  the Yukon Terr itory or Northwest  
Territories  o f  traditional hunting , f ish
ing and trapping activities , the Nationa l 
Parks Act applies  to the reserve so set 
a side as it  appli e s  to a park as therein 
defined. 

( 3 1  Following a settlement in respect 
of any r ight ,  title or interest  of the people 
of  native origin in lands set as ide as  a 
reserve by proc lamation i s sued under sub
section ( 1 ) , the Governor in Counc i l  may , 
by further procl amation , set as ide such 
land s ,  or any portion thereof , as a National 
Park of  C anada , and upon the i s sue  of  a 
proc lamation under this subsection , not
withstanding any other Act of the Parliament 
of Canada but sub j ect to the terms of any 
such settlement , the National Parks Act 
appl ies  to the Nationa l Park of  Canada so 
set aside as  it  applies  to a park as  there in  
def ined . "  

The Preamble to the Jame s Bay and Northern Quebec 

Native C l a ims Settlement Ac t states , inter a l ia : 

" AND WHEREAS the Agreement further provides 
in consideration of the rights and benefits  
set  forth there in for  the surrender by  the 
said Cree s ,  the Inuit of Quebec and the 
Inui t  of Port Burwe ll  of all  their native 
c l a ims, r ights , titles  and interests , what
ever they may be , in and to the land in the 
Terr itory and in Quebec ;  

AND WHEREAS Par l i ament and the Government 
of Canada recogn i ze and a f f irm a spec ial 
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respons ibi l i ty for the said Crees  and 
Inuit . . . " 

Section 3 o f  the Act conti nue s : 

" 3 .  ( 1 )  The Agreement i s  hereby approved , 
given effect  and declared v a l id . 

( 2 )  Upon the extingui shment o f  the 
native c laims , rights , title  and interest  
referred to  in subsect ion ( 3 ) , the bene
f iciaries  under the Agreement sha l l  have 
the rights , privileges and bene f i t s  set 
out in the Agreemen t. 

( 3 )  A l l  native c l a im s , rights , title  
and  intere sts , whatever they may be , in 
and to the Territory , o f  a l l  Indians and 
a l l  Inu i t ,  wherever they may be , are hereby 
extinguished , but nothing in this Act 
pre j udices  the r ights of such persons as 
Canadian c iti zens and they shall  continue 
to be  entitled to a l l  of the r ights and 
ben e f its  o f  a l l  o ther citizens  as well  as 
to thos e  resulting from the Indian Act ,  
where applicable , and from other legisla
tion  applicable to  them from time to  time . "  

By section 2 ,  , ·Terri tory '· means the " area of  land comtem

plated by the 1 9 1 2  Quebec boundaries  extention acts . . .  " .  

James  Bay and Northern Quebec �ative C l a ims 
Settlement Ac t ,  S . C .  1 9 7 6 - 7 7 , c . 3 2 .  
Proc l a imed i n  forc e � 3 1  October , 1 9 7 7  The 
James Bay and Northern Quebec Agreement has 
been marked " G "  for identi fication . 
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PART IV 

THE LAW 

THE ORIGINS OF ABORIGINAL TITLE 

Aboriginal title  i s  a common l aw recognition 

of early colonial policy to respect the pos s e s sion o f  

native peopl e s  o f  their  lands and t o  require a surrender 

o f  the i r  interest before settlement . 

See general l y  Part II  I Paras . 4 - 6 , 
9 - 2 4 . 

2 .  St.  Catharines M i l l ing and Lumber Company v .  

The Queen ( 1 8 8 8 )  , 1 4 App . Cas . 4 6  ( P .C . ,  a f f irming ( 1 8 8 6 )  

1 3  S .C . R . 5 7 7 ,  which a f f irmed ( 1 8 8 5 )  1 3  O . A .R .  1 4 8  (Ont . C .A. ) , 

which a f firmed ( 1 8 8 5 )  , 1 0  O .R .  1 9 6  ( Chancery ) , involved a 

dispute between the Province o f  Ontario and the Government 

of Canada as to the ownership of certain lands ceded by a 

tribe o f  Indians in  an 1 8 7 3  treaty with the Dom inion . The 

lumber company cut timber on the land in ques tion , which 

was Crown land , acting under a l icence granted by the 

Dominion Government in 1 8 8 3 . The Ontario Government sued 

for an inj unc tion and damages arguing that section 1 0 9  of 

the British  North America Ac t ,  1 8 67 guaranteed provincial 

ownership of all l ands lying within the boundaries o f  the 

re spective provinces , subj e c t  to any trusts  or other 

inter e s t s  in those lands . The Dominion argued that by 

virtue o f  the Proc lamation o f  1 7 6 3  the content o f  abori

g inal ti tle to lands reserved for Indians was that of fee 

s imple ( 1 4  App . Cas .  4 6 ,  at 5 4 ) , and there fore the Dominion 

Government received complete title  as  a resu l t  of the 1 8 7 3  

treaty. Each Canadian court and the Pr ivy Counc i l  held 

in favour o f  the Province . In order to deal with the 
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argument the courts had to determine the nature of the 

interests  held by the three partie s concerned : the 

federal government ,  the provinci a l  governmen t ,  and the 

Ind ia n s .  The Privy Counc i l  held that a s  a resul t o f  

the Royal  Proc lamation o f  1 7 6 3  the ownership o f  Indian 

l ands wa s split , with the Crown holding the under lying 

legal fee - var iously described as a " legal estate " 

( p .  5 5 ) , a " present proprietary e state " (p .  5 8 ) , and a s  

" a  sub s tantial  and paramount e state underlying the Indian 

t i tle  . . . .  " ( p . 5 5 )  whi l e  the Indians pos s e s s ed a right 

of occupanc y ,  termed a " personal and usufructuary_ r ight " 

( p . 5 4 ) , " Indian t i tle " ( p . 5 5 ) , a " burden" on  the title  

o f  the  Crown ( p . 5 8 ) , and  a s  an  " interes t "  other than that 

of the Province (p . 5 8 ) . Upon Confederation , the Crown , 

in right o f  the Province , became possessed o f  the 

proprieta ry e state which became a plenum dominium (defined 

a s :  " F u l l  ownership : the property in a thing united with 

the usufruc t . " B lack ' s  Law Dictionary ( 4 th ed. , Wes t  

Pub . Co . ,  S t .  Pau l : 1 9 5 1  p . 1 3 1 4 )  when the Indian title  

wa s surrendered ( p . 5 5 , 5 7 ) .  

Lumber Company v .  The Queen , 

" 
In S t .  Catre rines M i l l ing and 

( 1 8  8 6 )  1 3  S .  C . R . 5 7 7 , the 

maj ority held that the Crown in the r ight o f  the Province 

became the owner and S trong and Gwynne , JJ. , held that the 

Dominion became the owner. However , on the point -o f  

Indian t i tle  there was n o  d i s agreement between the majority 

and minority views , Ritchie , C . J . , for the maj ority agree

ing substantially  with Strong , J .  in this respect .  

3 • In  the Supreme Court o f  Canada dec i s ion in the 

S t .  Catha rines M i l l ing case S trong J . , in d i s sent on another 

i s sue , quoted from a review of American author ities  a s  

f o l lows : 

" The Ame r ic an author ities , to which re ference 
ha s al ready been made , cons i s t  ( among st o the r s )  
of  passages i n  the commentaries o f  Chance llor 
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Ken t ( Kent ' s  Commentaries  1 2  ed . by Holme s ,  
vol .  3 p .  3 7 9 e t  seq . and in editor ' s  notes) , 
in which the whole doc tr ine o f  Indian titles 
is  fully and elaborately cons idered , and o f  
several dec i s ions o f  the Supreme Court o f  the 
United States , from which three , Johnston v .  
Mc intosh , ( 8 Wheaton 5 4 3� Worce ster v.  S tate of 

· Georgia ( 6 Peters 5 1 �, and Mitchell  v .  United 
States ( 9  Peters 7 1 ] ,  may be se lected as  lead
ing cases . The value and importance o f  these 
authorities  is not merely that they show that 
the same doctrine as  that already propounded 
regarding the t i t l e  of the Indians to un
surrendered l ands prevai l s  in the Uni ted States , 
but , what is  o f  vastly greater importance , 
they without exception refer i t s  origin to a 
date anterior to the revolution and recognise 
it as a continuance of the principles  o f  
law or pol icy a s  t o  Indian titles  then e s 
tabli shed by the British government , and there
fore identical with those which have a l so 
continued to be recogn i zed and applied in 
British  North Ame r ica. Chancel lor Kent , 
referring to the dec i s ion o f  the Supreme Court 
of the United S ta te s , in  Cherokee Nation v .  
S tate o f  Georgia ( 5  Peters D, says : -

' The court there held that the Indians were 
dome stic , dependent nations and their relations 
to us  resembled that o f  a ward to his gua�dian ; 
and they had an unquestionable r ight to the 
lands they occupied unti l  that r ight shou ld be 
extinguished by a voluntary c e s s ion of our 
government ( 3  Kent Comm s . 3 8 3 ). '  

On the s ame page the l earned commentator 
proceeds thus : -

' The Supreme Court in  the case o f  Worce ster 
reviewed the whol e  ground of c ontroversy 
relative to the character and va l idity of 
Indian r ights within the territorial  dominions 
of the United State s ,  and espec ially  wi th 
reference to the Cherokee nation within the 
l imits  o f  Georgia . They declared that the 
r ight g iven by European discovery was the 
exclus ive r ight to purchase , but thi s  right 
was not f ounded on a denial of the Indian 
pos s e s sor to sel l .  Though the right o f  the 
s o i l  was claimed to be in the European govern
ments a s  a necessary consequence o f  the r ight 
o f  di scovery and a ssumption of territori a l  
j urisdiction , y e t  tha t right was only deemed such 
in reference to the whi te s ;  and in respect to 
the Indians it was always under s tood to amount 
only to the exclus ive right o f  purcha sing such 
l and s as the native s were w i l l ing to s e l l . 
The roya l grants and charters asserted a title 
to the country against Europeans only , and 
they were cons idered as b l ank paper so far as  
the rights o f  the natives were concerned . The 
Eng l ish , the French and the Spaniards were 
equal competitors for the fr iendship and a id 
o f  the Indian n�t ions . The Crown o f  Eng land 
never attempted to inte rfere with the nat ional 
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a f fa i r s  o f  the Ind i ans further than to keep 
out the agents o f  foreign powers  who might 
seduce them into foreign a l l iance s .  The 
Eng li s h  Government purchased the a l l iance 
and dependence of the Indian Na tions by 
subsidies , and purchased their l ands when 
they were wil l ing to sell  at a price they 
were wil l ing to take , but they never coerced 
a surrender of them . The Eng lish Government 
cons idered them as nations competent to main
tain the relations of peace and war and o f  
governing themselves under her protection.  
The Uni ted State s ,  who succeeded to the rights 
o f  the British  C rown in respect o f  the Indians , 
d id the s ame and no mor e ;  and the protection 
s tipulated to be a fforded to the Indians and 
c la imed by them was under s tood by a l l  parties 
as only bind ing the Indians to the United 
S tates as dependent a l l ie s . ' 

Aga i n  the same l earned wri ter s ays (p.  3 8 5 ) ,  

' The original Indian Nations were regarded and 
dea l t  with a s  proprietors o f  the soi l  which 
they c l a imed and occupied , but without the 
power o f  a l ienation , except to the Governments 
which protected them and had thrown over them 
and beyond them their a ssumed patented doma ins .  
These Governments a s serted and enforced the 
exclus ive r ight to  extinguish Indian titles  
to l ands , enclosed wi thin the exterior l ines 
of their j ur i sdiction s , by fair purchase , under 
the sanction of Lreaties ; and they held a l l  
individual purchases from the Indians , whether 
made with them individually  or collec tively 
as tribes , to  be absolutely null  and void . 
The only power that could l awfully acquire 
the Indian title  wa� the State , and a govern
ment grant was the only l awfu l source o f  ti tle 
admitted in the Courts of Justice . The 
Colonia l and State Governments and the govern
ment o f  the United S tates uniformly dealt  upon 
th e s e  principles with the Indian Nations 
dwel l ing w i thin  their territorial l imits . '  

Further , Chancel lor Ken t ,  in summar i s ing� the _ 
dec i s io n  o f  the Supreme Court i n  Mitche l l  v .  
U n i ted S tates , s ta te s  the who l e  doctrine in a 
form s till more app l i c able to the present 
c a s e . He s ays (P . 3 8 6 , note ( a ) ): 

' The Supreme Court once more declared the same 
general doctrine , that lands in pos s e s s ion of 
fr iend ly Indians were a lways , under the colonial 
government s ,  cons idered a s  being owned by the 
tribe or nation a s  the ir  common property by a 
perpetua l r ight o f  pos se s s ion ; but that the 
u l t imate fee was in the crown or its grantees , 
subj ect to this right o f  po sses s ion , and could 
be granted by the c rown upon that cond i tion ; 
that ind ividual s  could not purchase Indian 
lands without l icense , or under rules pre
scr ibed by law; that posses sion was cons idered 
with reference to Indian habits and modes  o f  
l i fe ,  and the hunt ing ground s o f  the tribes 
were as much in the i r  actua l occupa tion a s  
the c l eared _ f i e l d s  o f  the white s , and this 
was  the tenure of Indian lands by the laws 
of  a l l  the colonies . '  
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I t  thus appears , that in the Unites States a 
tradi tiona l policy , derived from colonial 
times , relative to the Indians and their  lands 
has ripened into wel l  establi shed rules o f  law ,  
and that the result i s  that the l ands i n  the 
possession o f  the Indians are , until surrendered , 
treated a s  their  r ightful though inal ienable 
property , so far as the possession and enjoy
ment are concerned ; in  other words , that the 
dominium utile  i s  recogni zed a s  be long ing to 
or reserved for the Indians , though the 
dominium directum i s  considered to be in the 
Uni ted States . Then ,  if thi s  is so as regards 
Indian lands in the United States , which have 
been preserved to the Ind ians by the constant 
observance of a particular rule o f  pol icy 
acknowledged by the United S ta tes courts to 
have been originally enforced by the crown of 
Great Brita in , how is it po ss ible to suppose 
that the law can , or rather could have been , at 
the date of confederation , in a state any less 
favourabl e  to the Indians whose l ands were 
s ituated within the dominion of the British 
crown , the original author of  this beneficent 
doctrine so carefully adhered to in the United 
States from the days o f  the colonial govern
ments? Therefo r e ,  when we consider that 
with reference to C anada the uniform practice 
has a lways been to recognize  the Indian title 
a s  one which could only be dealt with by 
surrender to the crown , I maintain that i f  there 
had been an entire absence of any written leg
i s l ative act ordaining this rule as an express 
positive l aw ,  we ought , j us t  a s  the United 
S tates courts have done , to hold that it  
nevertheless  exis ted a s  a rule of  the unwritten 
common l aw ,  which the courts were bound to 
enforce as such , and consequently , that the 
2 4 th sub- section o f �section 9 1 ,  as wel l  as the 
1 0 9 th section and the 5th sub- section of  
section 92  o f  the British North America Act , 
must a l l  be read and construed upon the a ssum
ption that these  territorial r ights of the 
Indians were s tr ictly legal rights which had to 
be taken into account and dealt with in that 
distr ibution of property and proprietary rights 
made upon confederat ion between the federal 
and provincial  governments . "  

S t .  Catharines Mil l ing and Lumber Co . v .  
The Queen ( 1 8 8 6 ) ,  13 S . C . R . 5 7 7 , at 6 1 0-613 . 

In Calder et a l .  v .  Attorney-General of British 

Co 1 umb i a , [ 1 9 7 3 ] S . C . R .  3 1  3 ; 3 4 D . L . R .  ( 3 d )  1 4  5 ; [ 1 9 7  3 ] 

4 W . W . R .  l ;  on appeal from ( 1 9 7 0 ) ,  1 3  D . L . R . ( 3d )  6 4 ; 

7 7  W . W . R .  4 8 1  ( B . C . C . A . ) ;  which was on appeal  from ( 1 9 6 9 ) ,  

8 D . L . R .  ( 3d )  5 9 ;  7 1  W . W . R . 8 1  ( B . C . S . C . ) ,  the plainti ffs , 

on the ir own beha l f ,  and as representatives of  various 
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Indian tribes in British Columbia sought a declaration 

against  the Attorney General of British Co lumbia " that 

the aboriginal  title , o therwise known as the Indian title 

o f  the p l ainti f f s  to their ancient tribunal territory . . . .  

has never been l awfu lly  extinguished" ( ( 1 9 6 9 ) , 8 D.L.R. 

( 3d )  5 9 , at 6 0) . I t  was an agreed fact at  trial  that 

" no treaty or contract with the Crown , the Hudson ' s  Bay 

Company or anr other o f  the historical partie s  to deal ings 

with l a nds in Canada occupied by Indians s ince time imme

mori a l , has ever been entered into . . . . with re spect to the 

lands i n  question , by anyone on behal f  o f  the N ishga Nation " 

( ( 1 9 6 9 ) , 8 D . L.R. ( 3d )  5 9 ,  at 6 3 ) . The plaintiffs  argued 

that the N i shgas acquired , and at the time o f  trial  still  

held , r ights over thei r  lands on Vancouver I s l and pursuant 

to the guarantees outl ined in  the Royal  Procl amation o f  

1 7 6 3. Gould , J .  following the opinions o f  Sheppard and 

Lord, JJ.A . over the opinion o f  Norr i s , J .A .  in R. v .  White 

and Bob ( 1 9 6 4 ) , 5 0  D .L .R .  ( 2d )  6 1 3 ; 5 2  W . W . R. 1 9 3  ( B .C .C . A . ) 

held that the Roya l Procl amation d id not apply to Vancouver 
0 

I s l and because in 1 7 6 3  Vancouver I s l and and the l ands o f  

Indians thereon were unknown to the Crown ( ( 1 9 6 9 ) , 8 D.L.R. 

( 3d )  5 9 ,  at  6 6- 6 7 ) .  Gould , J .  then held that even i f  the 

plainti f f s  could show that they had title  to land which 

e x i s ted independently of the Roy a l  Procl amation , such 

r ights were " firmly and total ly extinguished by overt acts 

o f  the C rown Impe r i a l  by way of proc lamation , ordinance 

and proc l a imed sta tute '' , revea ling " a  unity o f  intention 

to exerc i s e  . . . . absolute sovereignty over a l l  the l ands of 

British Columbia , a sovere ignty incon s i s tent with any con

f l i cting intere s t ,  inc luding one a s  to ' aborig inal title . . . .  ' "  

( ( 1 9 6 9 ) , 8 D .L .R .  ( 3d )  5 9 ,  at  74 , 8 2 ) . Gould , J .  then 

noted that becau se o f  his find ings  he did not have to 

determine what the term " aboriginal title " might mean 
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( ( 1 96 9 ) , 8 D .L . R .  ( 3d )  5 9 ,  a t  8 2 ) . 

The court in  C a lder et  a l .  v .  Attorney-General 

o f  British  Co lumbi a  ( 1 97 0 ) , 1 3  D . L . R . ( 3d )  6 4  ( B .C . C .A . )  

essent i a l ly agreed with the f indings o f  Mr . Justice Gould . 

For the purpo ses  o f  the appeal  the respondent admitted that 

the appel lants were the de scendants o f  the Indians who 

inhabited the l ands in  que s ti on in  a traditional  manner 

s ince  t ime immemorial  ( ( 197 0 ) , 1 3  D . L . R . ( 3 d )  6 4 , .at 7 0 ) . 

Tysoe , J .A .  held that the court l acked authori ty to hear 

the plaintif f s  because there i s  no aboriginal  t i t l e  capable 

of j u d i c i a l  recogni t i on in municipal  law unless  it had 

been previously recognized by the Leg i s la ture or the 

Executive Branch o f  Government . S ince the Royal Procla-

mation o f  1 7 6 3  did not apply to the lands in  question , 

following the rea soning s e t  out by Goul d ,  J .  a t  tria l ,  

the Ni shga s  had no b a s i s  upon which to argue their c l a im 

( ( 1 97 0 )  1 3  D .L . R .  ( 3d )  6 4 , a t  7 0-7 7 ) . Tysoe , J . A .  goes on 

to state that i f  he i s  wrong on the foregoing issues  he 

agrees w i th Gould , J .  that the aboriginal t i t l e  to the 

lands had been extingui shed , adding : 

" It i s  true , a s  the appel lants have sub
mitted , that nowhere can one f ind express  
words extingui shing Indian t i t l e  but  ' ac tions 
speak louder than words ' and in  my opinion 
the pol icy of the Governor and the Executive 
Counc i l  of British  Columbia  and the execution 
of that policy was such that , if Indian title  
exi sted , extingui shment was  e f f e c ted by i t . "  

( ( 1  9 7 0 ), 1 3 D . L . R . ( 3 d ) 6 4 , a t 9 4 -9 5 ) . Davey , C .J . B .C . ,  

and Mac lean , J . A . are in e s sential agreement with the 

rea sons of judg�ent delivered by Mr . Justice  Tyso e .  
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In the Supreme Court o f  Canada the C alder case , 

( 1 9 7 3 ]  S . C . R .  3 1 3 ,  was ultimate ly dec ided on a very narrow 

procedural ground , Judson , Martland and Ritchie , JJ. , con

curr ing with Pigeon , J .  that in the absence o f  a f iat of the 

Lieutenant-Governor of the Province ,  the court has  no 

j ur isdic tion to grant a declaration impugning the title to 

land ve s ted i n  the Crown in the right of  the Province of 

British  Columbi a  ( ( 1 9 7 3 ]  S . C . R. 3 1 3 ,  at 4 2 6-4 2 7 ,  3 4 5 ) . The 

dec i s io n  o f  P igeo n ,  J .  did not touch upon the merits of the 

c a s e .  Jud son , J .  (Martland and Ritchie , JJ . ,  concurring )  

and Hal l ,  J. ( S pence a n d  Laskin , J0. , concurring ) - each wrote 

separate opinions deal ing with the merits which con f l icted 

on an important i ssue. Although Mr. Justice Judson held 

that the Roya l  Proc l amation was not the exclus ive source 

of aboriginal  titl e ,  he agreed with the tr i a l  and the 

Court o f  Appeal dec i s ions on the i s su e  of extinguishrnent of title . 

( ( 1 9 7 3 ]  S . C . R. 3 2 2 - 3 2 3 ,  3 3 3 ) . At p .  3 4 4  of  the j udgment , 

Judson , J .  concludes :  

" I n  my opinion , in the present cas e ,  the 
sovere ign authority �lected to exerc ise  
complete dominion over the l ands in question , 
adverse to any r ight of  occupancy which the 
N ishga Tribe might have had , when ,  by 
l eg i slation , it opened up such l ands for 
settlement ,  sub j ec t  to the reserves of 
land set a s ide for Ind i an occupation. " 

On this point Hal l ,  J .  state s ,  after an  exhaustive review 

o f  the author itie s :  

" I t  would . . . .  appear to be beyond question that 
the onus o f  proving that the Sovere ign in
tended to extingui s h  the Indian title l i e s  
o n  the respondent and that intention mus t  be 
' c lear and plain ' . There is  no such proof 
in the case  at bar ;  no leg i s lation to that 
effect . "  

( ( 1 9 7 3 ]  S . C . R . 3 1 3 ,  at  4 0 4 ) . Mr.  Justice H a l l  then c ited 

a long l ine o f  authority to refute the f ind ing by the 

Court of Appea l  that Indian title was incapable of j udicial  

interpreta tion un l e s s  it wa s recognized by leg i s lative or 

executive actions ( ( 1 9 7 3 ]  S . C . R .  3 1 3 , at  404  et seq . ) . 
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F inal l y ,  Mr . Justice Hall  di sagreed with Judson , J. by 

ho lding tha t  the Royal Proclamation of  1 7 6 3  did  apply to 

Vancouver I sland but , i n  any case , agreed with Judson , J. 

tha t  the Proclamation was merely declaratory of  aboriginal 

title .  

5 .  

6 .  

As  stated by Judson , J. i n  the Ca lder case : 

" A l though I think that it is  clear that I nd ian 
title  i n  British  Columbia c annot owe its origin 
to the Proclamation of 1 7 6 3 ,  the fact is that 
when the settlers c ame , the Indians were there , 
organ i zed in soc ieties and occupying the land 
a s  their forefathers had done for centur i e s .  
Thi s  i s  wha t  Indian t i t l e  means and i t  does 
not help one in the solution of this problem 
to call  i t  a ' personal or usufructuary right ' .  
What they are asserting in this action i s  
that they had a r ight t o  continue t o  l ive on 
their lands as their forefathers had l ived 
and that this right has never been l awfully 
extinguished. There can be no question 
that this  right was ' dependent on the good
wi l l  of the Sovereign ' . " 

Calder e t  al.  v .  Attorney-General o f  British 
Columbia , [ 1 9 7 3 )  S . C . R. 3 1 3 , a t  3 2 8 .  

The Inuit o f  Baker Lake and thei r  ances tors have 

always l ived a s  nomadic dv-.e 1 1  er s on the lands in question . 

Their use  and occupancy of  thao land has rema ined unchanged 

to the present and extends back in t ime at least  to the 

commencement  of the Thule Period c irca 1 2 0 0  A . D .  Even 

though many fam i l ies  who formerly l ived in camps were 

settled wi thin the Hamlet of  Baker Lake in the late 1 9 5 0 ' s  

their  u se and occupancy o f  the land s for c arr,ping , hunting and 

f ishing remains e s sentially unchanged. 

The economics  of the barren lands of the Eastern 

Canadian Arctic provide the shaping force for human 

organi zation in tha t area. The concepts of d i spersal of 

popula tion , at least  whi le hunting , shar ing and communal 

l iving , and co-operation in the use of the land are a l l  

rooted i n  the necess ity for survival i n  an extreme ly 

demand ing envi ronment.  
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Pro fes sor J . C .  Smith observed : 

" The origins of  the concept o f  native or 
aboriginal title is  not ,  however , to be 

· f ound in international law ,  nor in the 
theory o f  aboriginal rights traceable to 
the Spanish theologian , Franci sco de Vitori a .  
I t  goe s  much deeper than this. I t  l ies  in 
the institutions of  property of a l l  people 
which , although d i f f ering from culture to 
culture , nearly a l l  give recognition to the 
princ iple that the land which a people have 
developed and used from time immemorial be
longs to them . The basis  of title as between 
a dominant and a servient system i s, therefore , 
long-term use  and occupation by the servient 
systems of  the lands now under the sovereignty 
of the dominant system . I t  is  a posses sory 
title . The degree o f  occupation and use needed 
to consti tute the property re lation 
depends upon the economi c potentials  of 
the land . 

J . C .  Smith , " The Concept of  Native Title " , 
( 1 9 7 4 ) , 2 4  Univers ity of Toronto Law Journal 1 ,  
at 9 .  

The existence of  a nomadic l i fe style , even in 

geographic locales where a sedentary existence would be 

pos s ible, has not defeated aboriginal titl e .  

I n  Mitchel v .  The United States , Baldwin , J .  

del ivering the opinion o f  the Supreme Court o f  the United 

States held that :  

" Indian pos s e s s ion or occupation was  con
s idered with reference to the ir habits and 
mopes  of life ; their hunting-grounds were 
as much in the ir actual  pos s e s sion a s  the 
cleared f ields of the white s ;  and the ir 
rights to its exc lusive enj oyment in the ir 
own way and for their own purpo ses ,were as ' . much respected, until they abandoned them , 
made a c e s s ion to the government, or an 
authorized sale to individua l s . "  

M i tchel et  a l  v .  The United States , 3 4  U . S .  
( 9  Pet .  7 1 1 )  4 6 4  ( 1 8 35 ) , a t  7 4 6 : 4 86 .  

The princ iple i s  further illustrated by a number 

of  dec i s ions of  the Uni ted States ' Court of  Claims . 

For examp le , in Uni ted States v .  Seminole 

Indians , Collins , J .  sta tes : 

" Had the Semino les cho sen to live by food
ra i s ing a lone , we would regard the ' vi l l age ' 
evidence ( s tre ssed by the Government) a s  
a persuas ive consideration i n  l imiting the 
Sem inoles ' ' title ' to the land f a l l ing within 
the compass of  their permanent home s i te s ,  
i . e . , the nor the rn half  o f  the peni nsula  [of  Flo r i da ] . 
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Cultures that s take their  surviva l upon a 
c lo s e  union with the soi l ,  as  i s  the case  
with  primitive food-rais ing economie s ,  would 
not  demand the vast  tract s  of l and required 

· fo r  a nomadic , hunting existence . But the 
S emino l e s - a s  was the case  with many o ther 
I ndian groups- survived not s imply through 
farming , but by food-gathering and hunting 
a s  well.  I n  o ther words , Seminole land-
u s e  c le ar ly encompassed more than the s o i l  
actually ' po s s e ssed . '  Therefore , o ther 
a spects of the S emino l e  pattern of l i f e  demand 
cons ideration . 

Not only d id these Indians wande r  in search 
o f  f ood supplements  but , as  already indicated , 
the appearance o f  the Eng li s h  i n  F lorida 
spurred a demand for hides that compe l l ed the 
Semino l e s  to make extensive use of the southern 
peninsu l a .  On this  poin t ,  the record admits 
o f  no doubt. I t  is  c lear , from the Govern
ment ' s  own evidence , that the S emino l e s ' ' hunting 
pre se rve ' extended to the F lorida Key s . Such 
extensive penetration of the peninsula could be 
accomp l ished only be resort to temporary en
campments-a home away from home.  This , too , 
the record confirm s .  Ag ai n , i t  i s  worth 
emphas i z ing that the Seminol e s  hunted not only 
for sub s is tence , but a l so to sustain the trade 
which the Eng lish  had initiated and which the 
Spanish , a fter them , were obliged to continue. 
Under such c ircums tances ,  the Indians ' u se o f  
the l and woul d  n o t  b e  minimal ;  moreover ,  this 
trade could reasonably demand a use o f  the land 
r anging wel l  beyond the immediate environs 
of the permanent v i l l age sites  . 

In  addi tion , the S eminol e s  traveled the inland 
waterways by canoe-covering as many as 4 0  
m i l e s  per day -and from other r e l i ab l e  evidence 
we gather that , as  early as 17 4 0 ,  the Seminoles  
had taken canoe trips  to  Havana w i th the 
ea�tern shore of the southern peninsula serv
ing a s  their departure poi n t. Again , by 
r e f erence to the _Government ' s  evidence , we are 
informed tha t ,  as  early as  1 7 7 1 ,  S eminole trave l 
accounts for the i r  appearance a long the shores 
of western F lorida. 

Given these f acts -which are not in the s l ighte st 
way disputed-we bel ieve that the Comm i s s i o n ,  
a s  the trier of fac t ,  could reasonably have con
c luded that Semino l e  ' us e  and occupancy ' was 
adequate to sustain a c la im of orig inal  title  
to  the F l orida peninsula. The  area  acknow
ledged by the Comm i s s ion as be ing within Seminole  
dominion constituted a definable terri tory 
occupied exclus ively by the Seminoles.  And 
s ince the ' use and occupancy ' e ssential to the 
recognition of I ndian title  does not demand actual 
possess ion of the land , but may derive through 
intermittent contacts , Spokane Tribe o f  Indians 
v .  United S tate s ,  1 6 3  C t .  C l .  58 , 6 6  ( 1 9 6 3 ) , 
wh ich define some genera l boundarie s o f  the 
occupied land , Upper Cheha l i s  Tr ibe v .  Un ited 
States , 1 4 0  C t .  C l .  1 9 2 , 1 5 5  F .  Supp . 2 2 6  ( 1 9 57 ) , 
the Commi s s ion ' s  determination tha t the Seminoles  
occupied all  o f  F lor ida may not  be regarded as  
leg a l ly defective . "  
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The Uni ted States v .  The Seminole Indians 
o f  the S tate  o f  F lorida And The Semino le  
Nat ion o f  Okl ahoma ( 19 6 7 ) , 1 8 0  Ct . C l . 3 7 5 , at 
3 8 4 - 3 8 5 . 

In  Confederated Tribes v .  The Vnited S ta te s , 

Dur fee , J .  held : 

7 . 

" ' Continuou s ' u s e  doe s no t l im i t  recovery to 
areas where the tribe had permanent vil lage s , 
but a l so includes seasona l or hunting areas 
over which the Indians had control even though 
thos e  areas were u s ed only intermittently . 
Spokane Tribe v .  Uni ted State s ,  1 6 3  C t . C l .  
5 8 , 6 6  ( 1 9 6 3 ) ; Delaware Tribe o f  Indians v .  
United State s , 1 3 0  C t .  C l . 7 8 2 , 1 2 8  F .  Supp . 
3 9 1  ( 1 9 5 5 ) ; I owa Tribe v .  United State s ,  
6 I nd .  C l . Comm . 4 6 4 ( 1 9  5 8 )  . " 

The Confederated Tribes of The Warm Springs 
Rese rvation of Oregon v .  The United S tates ( 1 9 6 6 )  
1 7 7  Ct . C l .  1 8 4 , a t  1 9 4 . 

The words ''from t ime immemoria l "  have not been 

j ud i c i a l ly d e fined . I t  i s  respectfully  submitted that , 

a t  the very mos t ,  these words would mean s ince before 

recorded h i s tory , that is , before a memor ial  or  written 

record is ava ilab l e . I f ,  a s  in this  case , the evidence 

shows that the f i r s t  explorers into Baker Lake encountered 

Inuit and further , that archaeological evidence e s tab l i shing 

prior occupancy i s  cons idered , that i s  suf f ic ient to meet 

the language o f  the cases . 

8 • I t  has been held that the Royal Proc lamation of 

1 7 6 3  " does  not and never did appl y "  to the area granted 

to the Hudson ' s  Bay Company by the 1 6 7 0  Charter . 

S igeareak E 1 - 5 3  v .  The Queen , [ 1 9 6 6 ]  s .c .R .  
6 4 5 ,  per Ha l l ,  J .  a t  6 5 0 . 

I t  is respectf u l ly submitted that thi s  s tatement 

i s  too broad and i s  not supported b� the l anguage of the 

Proc lamation itse l f . 

In  the Preamble to the section o f  the Proc lamation 

dea l ing w i th the Indians " lands re served to the said Indians " 

are def ined a s  follows : 



- 4 3 -

" tha t  the several Nat ions or Tr ibes of  
Indians with whom We are connec ted , and who 
l i ve under our Protection , should not be 
molested or d i s turbed in the Pos s e s s ion of  
· such Parts o f  our Dominions a nd Territories 
a s ,  not having been ceded to , or purchased 
by U s ,  are reserved to them, or any of them , 
a s  their Hunting Grounds . . . .  " 

The section o f  the Proclamation exc luding the territory 

granted to the Hudson ' s  Bay Company reads : 

"And We do further declare i t  to be our Royal 
W i l l  and Pleasure , for the present as afore
s a id , to reserve under our Sovereignty , 
Protection , and Dominion , for the U 3 e  o f  the 
s a id Indian s , a l l  the Lands and Territories  
not included within the Limits  of  our s aid 
Three New Government s ,  or w i thin  the Limits 
of  the Territory granted to the Hudson ' s  Bay 
Company , as a lso a l l  the Lands and Terri
tories l ying to the Wes tward of the Sources 
of the Rivers which f a l l  into the Sea f rom 
the Wes t  and North West , as a fores aid ; "  

However ,  the Procl amation continues in a passage des igned . 

to protect I nd ians  from fraud and abuses  i n  the purchase 

of lands reserved to them within  the colonies or  within 

the l imits  of  a proprietary government by requiring : 

" . . . .  in  case  they sha l l  lie  w i thin  the L imits 
of  any Proprietary Government ,  they shal l  be 
purchased only for the Use  a nd in the Name of 
such Proprietaries , conformable to such 
D irections and Instructions as We or they 
sha l l  think proper to give for that Purpose . "  

Roya l  Proc l amation o f  1 7 6 3 7 reprinted in the 
" Leoi s l a tive Brief " ,  Tab 1 4 .  

The Hudson ' s  Bay Company was a propr ietary 

government in accordance with its Charte r ,  which reads 

in par t :  

11 AND FURTHER WEE DOE by these presentes 
for us  our heires and successors make create 
and constitute the said Governor and Company 
f o r  the tyme being and theire successors  the 
true and absolute Lord e s  and Proprietors  of  
the same Territory . . ..  a foresaid . . . .  " 

Hudson ' s  Bay Company Charter , Exhibi t  D-7 , at 
11- 1 2 .  
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By 1 7 6 3  Baker Lake had been discovered and the 

Hudson ' s  Bay Company was aware of, and deal t  with the 

Inu i t .  

Journal s  of  Will iam Chr i s topher and 
Moses  Norton , Exhibits P-9 2  and P- 9 3 . 

The e f fect  of  the Roya l Proclamation in law is  

to  provide some evidence of  the recognition o f  aborig inal 

title  in  accordance with i t s  terms . I n  addition, i t  has 

been held not to be the exclusive souce of aboriginal title 

by a number of courts including Judson , J .  and Hal l ,  J .  in 

the Calder case , and Johnston , J . A .  in  Regina v .  S ikyea , 

approved by a unanimous Supreme Court of  Canada . 

Calder e t  a l  v .  Attorney-General of  
British  Co  1 umb i a , [ 1 9 7 3 ] S . C . R . 3 1 3  , 
�er Judson , J . , at 3 2 2-32 3 ,  per Hal l , J . , 
at 3 9 6 - 39 7 .  

Regina v .  S ikyea ( 1 9 6 4 ) , 4 3  D . L . R . ( 2d )  
1 5 0  (N . W . T . C . A . ) ,  a t  1 5 2 ;  aff irmed Sikyea 
v .  The Queen , [ 1 9 6 4 ]  S . C . R .  6 4 2 , per Ha l l , 
J . , at 6 4 6 . 

Insofar as  the appl icable portion o f  the Royal 

Proclamation of 1 7 6 3  recogni zes that l ands reserved to 

Ind ians ( i . e . lands not c eded or purchased)  are able to 

be sold , and controls  to prevent fraud or abuse are imposed , 

i t  supports the bas ic concept of  aboriginal title  in l ike 

manner as the more often-quoted earlier portion . Thus , 

it i s  submitted that the Royal Proc lama tion o f  1 7 6 3  i s  

supportive o f  aboriginal title  i n  the Baker Lake area . 
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. CHARACTERISTICS OF ABORIG INAL TITLE 

THE ABORIGINAL INTEREST 

" I  am of the opinion , that a l l  ungranted l ands 
in  the province of Ontario belong to the crown 
as  part o f  the public  domai n ,  subj ect  to the 
Ind ian r ight of occupancy in cases  i n  which 
the same has not been l awfully extinguished , 
and when such r ight o f  occupancy has been 
l awfully extingui shed absolute ly to the crown , 
and as  a consequence to the province o f  Ontario . 
I think the crown owns the soil  o f  a l l  the 
unpatented lands , the Indians pos s e s s ing only 
the r ight of occupanc y ,  and the crown pos s e s s
ing the l egal  title  sub j ec t  to that occupancy , 
with the absolute exclusive right to extinguish 
the Indian title  e i ther by conquest or  by 
purchase ; that , as was said by Mr . Justice 
S tory (Story o n  the Con s t i tution 4 th Ed.  s s .  6 8 1 ) , 

' I t i s  to be deemed a r ight exclusively 
belonging to the Government in  its  
sovereign capac ity to extinguish the 
I nd i an t i t l e  and to perfect i t s  own 
dominion over the soil  and d i spos e  o f  
i t  according t o  its  own good p leasure . 
. . . .  The crown has the right to grant 
the soil whi l e  yet in  posses s ion o f  the 
I nd i an s ,  sub� ect , however to their  
right  of occupancy . '  " 

S t .  Cathar ines  M i l l ing and Lumber  Co . 
v The Queen (1887) , 13 S . C . R . 5 77 ,  per Ritchie , 
c.J. , at 5 9 9-6 0 0 .  

" . . . .  the tenure o f  the Indians was a personal 
and usufructuary right , dependent upon the 
good wil l  o f  the Sovereign . The lands re
served are expr e s s ly stated to be ' parts of 
Our dominions and territorie s ; ' and i t  i s  
declared t o  b e  the w i l l  and pleasure o f  the 
sovereig n  that , ' for the present ' ,  they shal l  
be reserved for the use o f  the Indians , as  
the i r  hunting ground s ,  under his  protection 
and dominion . There was a great deal o f  
learned d i scussion  a t  the Bar with respect to 
the preci s e  qua l i ty of the Indian r ight ,  but 
the i r  Lord ships do not consider i t  nece s sary 
to expr e s s  any O?in ion upon the point.  It 
appears to them to  be suf f i c ient for the 
purposes  of this  case  that there has been 
a l l  along ves ted in the Crown a substantial 
and paramount e s tate , under lying the Indian 
t i tl e ,  which became a plenum dominium when
ever that title  wa s surrendered or otherwise 
extingui shed . "  

S t .  Catharines  � i l l i ng _an9 Lumber Company 
v .  'I'he Queen ( 1 8 8 8 ) , 1 4  App . Cas . 4 6 ( P . C . ) ,  
?er Lo rd Ka tson , at 5 4 - 5 5 .  
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"Al though I think it  i s  c lear that Ind ian title 
in British Columbia  cannot owe its  origin to 
the Procl amation of 1 7 6 3 ,  the f act  i s  that 
when the settlers  came , the Indians were there , 
organ i z ed in societies  and occupying the land 
a s  thei r  forefathe r s  had done for centuries . 
This  i s  what Ind ian title  means and i t  does 
·not help one in  the solut ion of this probl em 
to call  i t  a ' personal  or  u sufructuary r ight ' .  
What they are a s sert ing in  this action is  that 
they had a right to continue to l ive on the i r  
lands a s  their  forefathers had l ived and that 
this r ight has never been l awful ly extingui shed . 
There can be no que stion that thi s r ight was 
' dependent on the goodw i l l  o f  the Sovereign ' .  " 

C a lder e t  a l . v .  Attorney-General of British  
Columbia , [ 1 97 3 )  S . C . R .  3 1 3 , per Judson , J . , 
a t  3 2 8 .  

" The dom inant and recurring propos ition stated 
by Chief  Justice Marshal l  in Johnson v .  McIntosh 
is that on d iscovery or on conque s t  the_  aborigines 
o f  newly- found lands were conceded to be the 
r ightful occupants of the soil  with a legal as  
we l l  as  a just  c la im to retain posses s ion o f  i t  
and t o  use  i t  according t o  their own discretion , 
but their rights to complete sovere ignty a s  
independent nations were neces sa r i ly d iminished 
and the ir power to d i spose of the s o i l  on their . 
own w i l l  to whomsoever they pleased was denied 
by the original  fundamental pr inciple that 
di scovery or conquest  gave exclusive title  to 
tho s e  who made i t . "  

Calder et  al  v .  Attorney-General o f  British  
Col umbia , [ 1 97 3 )  S . C . R . 3 1 3 , per Hal l , J . , 
a t  3 8 3 ;  S e e  a l s o  Johnson and Graham ' s Lessee 
v .  M cIntosh , 2 1  U . S .  ( 8  Whe a t .  5 4 3 )  2 4 0  ( 1 823 ) ; 
Worc e s te r  v S tate o f  Georgia 3 1  U . S .  ( 6  Pet . 5 1 5 )  
3 5 0  ( 1 8 3 2 ) . 

DERIVATION OF THE ABORI GI�AL INTEREST 

Aborigina l title  derives from the domestic  law 

imported by the coloniz ing power . In the case  o f  Eng land , 

the princ iples  o f  that law involved a recognition and 

accep tance of the former l aw of the colony . In this 

pol icy , the roots of  recognit ion of l and he ld by aborigines 

may be found . 

Ha l l ,  J .  in the C a lder case quote s from the 

Eng l i s h  case  of C ampbell  v .  Hall  as fol lows : 

" Chief  Justice  Marshall i n  his  j udgment in 
Johnson v. McIntosh re ferred to the Eng l i sh 
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case o f  C ampbell v .  Ha ll  ( 1 7 7 4 ) , 1 Cowp. 2 0 4 , 
9 8  E . R. 1 0 4 5  This case was an important 
and dec i s ive one which has been regarded a s  
authoritative throughout the Commonwea l th and 

- the United States. It involved the r ights 
and status of residents of  the I s l and of Grenada 
which had recently been taken by British arms 
in open war with France. The iudgment was 
g iven by Chief Justice Mansfield .  I n  his  reasons 
he said at p . 1 0 4 7  

' A  great deal has  been said, and many 
authorities c ited relative to propo
s ition s , in which both s ides seem to 
be perfectly agreed ; and which , indeed 
are too c lear to be controverted . The 
stating some o f  those propositions which 
we thi nk quite c lear , w i l l  lead us to see 
with greater perspicuity , what is the 
que stion upon the f i r s t  point , and 
upon what hinge it tur n s .  I wil l  
s tate the propo s i t ions a t  l arge , and 
the f ir s t  i s  this : 

A country conquered by the British arms 
becomes a dominion o f  the King in the 
right o f  h i s  Crown ; and , therefore , 
necessarily  sub j ect  to the Leg i slature , ·  
and Parliament of  Great Britain.  

The 2d  i s ,  that the conquered inhabi
tants once received under the King ' s  
protection , become subjects , a nd are to 
be universally  cons idered in that l ight ,  
not a s  enemies or a l ien s .  

The 3 d ,  that the articl e s  of  capitulation 
upon which the country is surrendered , 
and the articles of  peace by which it  
i s  ceded , are  sacred and inviolable 
according to their true intent and 
meaning. 

The 4 th ,  that the l aw and legis lative 
government of every dominion , equal ly 
a f fects a l l  per sons and a l l  property 
within the l imits thereof ; and i s  the 
rule of dec is ion for a l l  questions which 
arise there . Whoever purcha ses , l ives , 
or sues there , puts h imse l f  under the 
l aw of the place.  An Eng l i shman in 
Ireland , Minorca , the I s l e  of Man , or  
the plantations , has  no  privi lege dis
tinct from the natives .  

The 5th , that the laws o f  a conquered 
country continue in force , unti l  they 
are a l tered by the conqueror : the 
absurd exception as to pagans , ment ioned 
in Calvin ' s  case [ ( 1 6 0 8 ) , 7 C o .  Rep. la 
Moore ( K . B . ) 7 9 0  sub nom. Case del Union , 
del Rea lm , D ' Escose , ove Angleterre , 7 2  
E . R. 9 0 8 ) , shews the universal i ty and 
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antiqu ity o f  the max im . For that dis
tinction could not exist  before the 
Chr is tian era ;  and in  al l probability 
arose  from the mad enthus iasm of  the 
Crusades . In  the present case the 
capi tulation expres sly provides and 
agrees , that they s hall continue to be 
governed by thei r  own laws , until His 
Maj e s ty ' s  further pleasure be known . 

The 6th ,  and las t propo s i tion i s ,  that 
i f  the King (and when I say the King , I 
always mean the King without the con
currence of Parl iament, ) has a power to 
alter the old and to introduce new laws 
i n  a conquered country , this  leg is lation 
being subordinate , that i s ,  subordinate 
to his  own author ity in Parliament ,  he 
cannot make any n ew change contrary to 
fundamental principle s :  he cannot 
exempt an inhabitant from that �articu
lar dominion ; as for instance , from the 
laws of  trade , or from the power of  
Parl iament , or  give him privileges 
exclus ive of his other s ubj ects ; and 
so  in many other instance s  which might be 
put.  I 

A fortiori the same principles , particularly Nos .  
5 and 6 , must  apply to lands which become subj ect 
to British sovere ignty by di scovery or by declar
ation . "  

Calder et  al . v .  Attorney-General o f  British 
Co 1 umb i a , [ 1 9 7 3 ] S . C . R . 3 1 3  , at 3 8 7 -8 9 . 

I I I  EXTI�GUI SHMENT 

1 .  In  the Calder case the Supr eme Court o f  Canada 

s�l it  evenly on the question of  whether or not the abori-

g inal title of  the Nishgas had bee n  extingui shed . Judson , J .  

held that the 1 3  Proclamations and Ordinances  for the 

granting and sale o f  C rown lands declaring ownership of  the 

fee by the Crown effectively extinguished aboriginal title . 

Judson , J .  adopted the language of  Gould , J .  in the trial 

dec i s ion , where he said at ( 1 9 6 9 ) , 8 D . L . R .  ( 3d )  5 9 ,  at 8 2 :  

" Al l thirteen reveal a unity of  intention to 
exercise , and the legislative exerc i s ing , of  
absolute sovereignty over all  the lands of  
British  Columbia , a sovereignty incons istent 
with any con f l icting interes t ,  including one 

' as to ' aborig inal titl e ,  otherwise known as 
the Indian title ' ,  to quote the statement of 
claim . " 

Calder et al v .  Attorne -Gen eral o f  British 
Colunbia , 1 9 7 3 ]  S . C . R .  3 1 3 , a t  3 3 3 .  
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Hal l ,  J. held tha t  Indian title  wa s a legal right 

which could not be extinguished except by surrender to the 

C rown or by competent l eg i s lative authority , and then only 

by spec i f ic legis lation. There was no surrender by the 

Nishgas  and neither the Colony of British Columbia nor , 

a fter Confederation , the Province or the Federal Govern

men t  enacted leg i s lation specifically  purporting to extin

guish the Indian title.  

2 .  

C alder et al . v .  Attorney-General o f  British 
Co 1 umb i a , [ 1 9  7 3 ] S . C . R . 3 1 3  , at 4 0 2 . 

I n  the Court o f  Appeal, Tysoe , J.A. applied what 

is known as the Act of S tate doc trine to the question of 

whether or not the Ni shgas  had a right of  action enforceable 

in muni c ip a l  court s .  H e  states : 

" In the l ight o f  these authorities I think 
i t  is necessary to keep in mind the c lear 
d i stinction between mere pol i cy of  a sovereign 
author ity and r ights of natives conferred or 
expressly  recogni zed by s tatute of the sov
ereign au thority or by treaty or agreement 
having s ta tutory ef fect and the d i fferent legal 
results  that follow �  There is  no such s ta tute 
appl icable to the Ni shga Indians and they have 
no s uch treaty or agreement. In saying thi s ,  
I do not overlook the Roya l  Procl amation of 
1 7 6 3  so s trongly rel ied on by the appe l lants. 
I n . my v i ew this Proclamation did not in 1 7 6 3  
and never did thereafter apply to the area 
of territory inhabited by the Nishga Indians 
or  to those Indian s .  On this question 1 
would respectfully apply the reasoning of  
Sheppard , J.A. , in  which Lord , J.A .  concurred , 
in R .  v .  White and Bob ( 1 96 4 ) ,  5 0  D . L . R. ( 2d )  
6 1 3  a t  pp . 6 1 9- 2 1 , 5 2  W . W . R .  1 93 and with 
wh ich Schultz , Co. C t .  J. , agreed in R .  v. 
D i scon and Baker ( 1 96 8 ) , 6 7  D.L.R . ( 2d )  6 1 9  
at  p .  6 2 9, 6 3  W.W.R. 4 8 5 ,  adapting it to the 
N ishga territory . "  

Ca lder e t  a l .  v .  Attorn ey-Genera l of British 
Co 1 umb i a ( 1  9 7 0 ) , 1 3 D • L . R • ( 3 d ) 6 4 , at 7 3 . 

At p. 7 6 ,  �r . Justice Tysoe conc lude s :  

" I t is  my opin ion that the matter o f  the pos s e s s ion 
of Ind i an t i tle  by the Ni shga Indians and of  



any r i � h t s  thc rcund� r and the c l � im o f  the 
a ?pc l lc:1.n t s  i :1 t h i s  a c t ion is for Gove -::-nment ,  
� nd not for  the Courts  o f  B r i t i sh Columb i a . 
I th i nk it  is c l e a r  from the cases  I have 
sc � a � t , sucra, that whatever rights the 
� i shga I n d i a n s  may think they have under Indian  
t i t le 2 :.:- e  not  e n forceable in the Courts as  
�hey h�v0 not  been  recogn i zed and incorpora ted 
i n  the m u n i c i � a l  law . I think it  neces s a r i ly 
f o l l ows f rom those case s that this  Court is  
� i tho � t  � u thor i ty to pass  upon the  que st ion 
�he ther these appe l l ants po ssess  Indian t i t l e . 
The c l u im for rel i e f  of the appe l lants  is  in 
negat ive for� but it i�po r t s  a n  a f f i rmative , 
i . e . ,  that the appe l lants  po s s e s s  Indian  title . 
To � r a n t  the dec l arat ion sought would be to do 
i ndi rect ly wha t the Courts  cannot do directly . "  

Ha l l ,  J .  he l d  th� t Mr . J�stice  Tysoe had e rron-

eou s ly a p? l i ed the Ac t of State doctr ine : 

" The Court o f  Appe a l  also  erred in ho l ding that 
there ' i s no Indian  T i t l e  c apabl e  of j udicial  
interpreta t ion un less  i t  has  previously been 
recogn i zed e i ther by the Les i s lature or the 
Execut ive Branch o f  Government ' .  
R e l y i ng on  Cook ·;. Spr i o q ,  ( [ 1 8 9 9 1 f. . •  C .  

5 7 2 )  , and o�her case s , the Court o f  Appeal  
er roneou s l y  ap?lied wha t  is  cal led the Act of  
S ta te Doc tri n e .  Th i s  doctrine den i e s  a remedy 
to the c i t izens  of an acqu ired terr i tory for 
i nvas ion 0i the ir r ights which may occur during 
the chan�e o f  soverei9nty . Eng l i sh Courts have 
�� ld �hat a ��nicipal  Court h a s  no j u r i sdiction 
to review t�� �anner in wh ich the Sovereign 
acq u i res  new terri tory . T�e Act of S tate is 
t;he .Jc t  i ·: it/  o: tne Sovcrei -;n  by which he 
o. cq u i rcs  t �c prc?erty . Professor  D . P .  O ' Conne l l  
i n  h i s  wo rk  In terna � i ona l L�w , 2nd  ed . , 1 9 7 0 ,  
a t  p . 3 7 8  sa -.., s : 

' T� i s  doc t r i n e, wh ich has b�en a f firmed in several 
c�scs  � r i s ing out of the acquisition of 
t8 c r i tory in Afr ica and I ndia , has  been 
m i s i n terpreted to the e f fect  that the 
substant ive r ights themse lves have no t 
survived the cha:1g e .  I n  fact  Eng l i sh 
courts have gone out o f  their way to 
renudiate the construc tion , and it i s  
c lear that the Act o f  S tate doc trine is  
no r.o re than a procedural  bar  to  municipal  
law 0ction , 2nd as  such is irrelevant to 
th� ques tion whether in i n ternat ional 
l a� ch��gc o f  sove r e i g n ty a : :ected 
ac�:J i rcd rights . '  

��e Act c �  S t a te doctr ine has no appl ication 1n  
the prescn � appeal  f o r  the  fo l lowing reason s :  
( 1 ) I t  ho. s never been invoked in c l a ims depe:1dent 
0n .:1�o r i ,1 i ·� .:, l t i t l e .  An examinat ion o f  its 
r a t io n a l e  i �� ic � te s  thJt it would be qu i te in
� ��r08r i a t 0  �or the Courcs to  ex tend the doc tr i ne 
':" c. "  s :..i�� � o. s �  s ;  ! b )  I t  i s  b,::isE:d on the prem i se 
� h 3 t  a :1 � c t  0f  S t o. t e  i s  n n  exerc i se c f  the 
S o'.' ·? cC i J ,· : ;01.-:0 r  ·.,':-. ich a r:1u n i c i E) a l  Court  has no 
:.i'".-: ;2 r to :: e'.: i.,::· .. ; :  sec S a l :�!Tl�n v .  Secretary of  S tate 
:. :1  ( 1')' : :' ::: i l  of I nt.: i. ,1 , [ L 9 0 6 ;  l K . 3 .  6 : 3  �t  pp . 6 3 9 - C H l ;  
_· J t.-:  ? �· ; i r; t; ,  S ! ; ::->r ! ,  .. ! ': ·"' • 5 -; .� .  - -- --- -- --
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When the Sovere ign ,  in dealing s with another 
Sovereign ( by treaty of cess ion or conques t )  
acquires lan d ,  then a municipal  Court is wi thout 
j urisdiction to the extent that any c l a imant 

· asserts a proprietary right inconsistent with 
acquisition of  property by the Sovereign - i . e. 
acquis i tion by Act o f  S tate . The ratio for the 
cases  relied upon by the Court o f  Appeal was 
that a municipal Court could not review the Act 
of S tate i f  in so doing the Court would be 
enforc ing a treaty between two Sovereign States : 
see Cook v. Sprigg , supra , at p. 5 7 8 ; Vayjesting j i  
Joravaisingjiv .  Secretary o f  State for India 
( 19 2 4 ) , [L. R. 51 Ind. App. 3 57]at P 3 6 0 , Salaman , 
supra , a t  p .  6 3 9. In  a l l  the cases  referred 
to by the Court o f  Appea l  the origin o f  the 
c l a im being as serted was a grant to the c laimant 
from the previous Sovereign. In each case the 
c la imants were asking the Courts  to g ive j udicial  
recognition to  that c la im.  In  the  present case 
t he appel lants are not c l a iming that the orig in 
of  their  title  was a grant from a ny previous 
Sovere ign , nor are they asking this Court to 
enforce a treaty of cess ion between any previous 
Sovereign and the Br itish Crown. The appel lants 
are not challenging an Act of  State �they are 
asking this  Court to recognize  that settlement 
of the north Pac i f i c  coast did not extinguish 
the aborig inal title  of the N ishga people· -·a title  
which has its  origin in antiquity - not in a grant 
from a previous Sovereign.  In  applying the Act 
of State doctrine , the Court of  Appeal complete ly 
ignored the rationale of  the doctrine which i s  no 
more than a recognition of the Sovereign prerog
a tive to acquire territory in a way that cannot 
be later chal lenged in a munic ipal Court .  

<> 
. once i t  i s  apparent that the Act of  State doctrine 
has no application , the whole argument of  the 
respondent that there must be some form o f  
' recognition ' of  aboriginal  rights f a l l s  to the 
ground. " 

Ca lder , et a l .  v.  Attornty-Genera l o f  British 
Co 1 umb i a , [ 1 9  7 3 ) S . C . R . 3 1 3 , a t  4 0 4 -4 0 6 . 

Judson , J .  refra ined from adopting this  argument ,  

conf ining h i s  approval  of  the Tysoe j udgment to the question 

of  actual extinguishment with respect to which Tysoe , J . A. 

had adopted the language of Mr . Justice Gould at trial.  

Judson , J.  s tated : 

" The result of  the se Proc lamat ions and Ord i
nances was stated by Gould , J. at the trial 
in the fol lowing terms ( 8  D . L . R. ( 3d )  at 
pp. 8 1 - 2 ] . I accept his statement , as  did 
the Court of Appeal :  

' The various pieces of  l eg i s l a tion 
referred to above are connec ted , and 
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in many instances contain references 
inter se , e spec ially  X I I I . They 
extend back we l l  prior to November 1 9 ,  
1 8 66 , the date by which , as  a certainty , 
the deli neated lands were a l l  within 
the boundaries of the Colony of  British 
Columbia , and thus embraced i n  the l and 
legislation of the Colony , where the 
words were appropriate . A l l  thirteen 
reveal a unity of  intention to exerci se , 
and the legislative exerc i s ing , of  
absolute sovereignty over all  the l ands 
of British  Columbia , a sovereignty in
cons i s tent with any con f l ic ting interest , 
including one a s  to ' aboriginal title , 
o therwi se  known as  the Indian t i tl e ' ,  to 
quote the s tatement  o f  c l a im.  The 
leg is l at ion prior to November 1 9 , 1 8 6 6 , 
i s  included to show the intention of  the 
succes sor and connected legi s l ation after 
that date , which latter  l eg is lation 
certainly included the del ineated lands . "  

C alder e t  a l .  v .  Attorney-General of  British 
Columbi a ,  [ 1 9 7 3 )  S . C . R . 3 1 3 ,  a t  3 3 3 .  

Thus both Judson , J .  and Tysoe , J .A .  were in agreement that 

the various procl amations a nd ordinances had the ef fect o f  

ext ingu i shing Indian t i tle . This  quotation from Gould , J .  

a l so appears in ful l , in the j udgment of  Tysoe , J .A . , 

fol lowed by the statement tha t :  

4 • 

" It is  true , a s  the appel lants have submitted , 
tha t  nowhere can one f ind express  words 
extinguishing Indian title  but ' actions speak 
louder than words ' and in my opinion the 
policy of the Governor and the Executive 
Council  of British  Columbia and the execution 
of that poli cy was such tha t ,  i f  Indian title  
ex�sted , extingui shment was ef fected by i t . "  

Calder et a l .  v .  Attorney-General of  British 
Columbia  ( 1 9  7 0 ), 1 3  D . L . R .  ( 3 d )  6 4 , a t  9 4 -9 5 . 

Both Tysoe , J . A .  and Judson , J .  base their  con-

c lu s ion that abor iginal t itle could be extinguished by 

imp l i c ation on the bare s tatement o f  the right of the 

sovereign to extingu ish title  as set forth in the American 

case law, c i t ing in particular United S tates v .  Santa Fe 

Pac i f i c  Ra ilway Co . ( 1 9 4 1 )  3 1 4  U . S .  3 3 9 ;  and Tee-H it-Ton 
I 

Indians v .  The Un ited States ( 1 9 5 5 )  3 4 8  U . S .  2 7 2  , 

state s ,  quoting from the Santa Fe case : 

Judso.n , J .  

" The terms used in this letter bring to mind 
what was said on the subj ect of ext ingui shment 
of Indian title  in Uni ted S tates v .  S anta Fe 
Pac i f ic R .  Co . ( 1 9 4 1 ) , 3 1 4  U .S .  3 3 9  at 3 4 7 : 
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' Nor is  i t  tru e ,  a s  respondent urges , that 
a tribal cla im to any particular l ands 
mus t  be based upon a treaty , s ta tute , or 
other formal government action.  As s tated 
i n  the Cramer cas e ,  ' The fact that such 
r ight of occupancy f inds no recognition 
in any s tatute or other forma l governmental 
action i s  not concl usive . ' 2 6 1  U . S .  at 2 2 9 .  

Extingui shrnent o f  Indian t i tl e  based on 
aboriginal pos se s sion is of course a 
d i f ferent matter . Tl'E power of  Congress  
in that regard is  supreme. The manner , 
method and t ime o f  such extinguishrnent 
raise  pol i t i ca l , not j ustic iabl e , i ssues .  
Buttz v .  Northern Pacific  Railroad , 
[ 119  U . S .  5 5  a t  6 6 . ] As s tated bv Chief 
Justice Marsha l l  in Johnson v.  M ' Intos h ,  
[ 8  Wheaton 5 4 31 a t  5 8 6 ]  ' the exclus ive 
r{ght of the United S tates to extinguish ' 
Indian t i t l e  has never been doubted . And 
whether it be done by treaty,  by the sword , 
by purchase , by the exerc i se of  complete 
dominion adverse to the right o f  occupancy , 
or o therwis e ,  its  j ustness  i s  not open to 
inquiry in the cour t s .  Beecher v .  
Wetherby, � 5  U . S . 5 17 , at 5 2 5] . "  

Calder e t  a l .  v .  Attorney-Genera l o f  British 
Co 1 urnb i a , [ 19  7 3 ] S . C . R . 3 13  , at 3 3 4 -3 3 5 . 

Note that when relying on the Santa Fe  case  Tysoe , J . A .  only 

quotes  the second paragraph of the passage as  outl ined in 

the deci s ion of  Mr. Justice Judson , and no mention is  made 
e 

of  the f i r s t  paragraph o f  the quoted passage o f  the Santa Fe  

c a s e .  

See  C a lder e t  aL v .  Attorney-General of  
British  Columbia  ( 1 9 7 0 ) ,  1 3  D . L . R .  ( 3 d )  
6 4 , a t  7 9 .  

Tysoe , J . A .  a l so relied upon Tee-Hi t-Ton-Ind ians 

v .  The U n i ted State s ( 19 5 5 ), 3 4 8  U .S .  2 7 2  ( Se e  the Calder 

case , 1 3  O .L .R .  ( 3 d )  at 7 9 ) . The Tee-Hi t-Ton ca se  held 

that recovery of compensation without specific  leg i slation 

wou ld not be a l lowed when there had been extinguishrnent not 

having been grounded on a tak ing under the F i f th Amendment.  

Mr . Justice Reed in del iver ing the opinion of  the Court 

( Doug la s ,  Warren , and Frankfurte r ,  JJ . ,  d i s senting } s tated 

on the ext inguishrnent i ssue : 
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" In 1 9 4 1  a unanimous  Court wrote , concerning 
Indian t itle , the fol lowing : 

' Extinguishment o f  Indian title  based 
on aboriginal pos se s s ion is o f  course 
a d i fferent matter . The power o f  
Congress  i n  that regard is  supreme . 
The manner , method and time o f  such 
extinguishment ra i se politica l ,  not 
j usticiable  i ssues. ' United States 
v. S anta Fe  Pacific  R .  Co . ,  3 1 4  U.S .  
3 3 9 , 3 4 7 , 6 2 S . C t  . 2 4 8 , 2 5 2 , 8 6 L . Ed . 
2 6  0 • II 

Tee-Hit-Ton Indians v .  The United States 
( 1 9 5 5 )  , 3 4 8  U . S.  2 7 2 ,  at  2 8 1 .  

However the United S tates v .  Santa Fe  Pac i f ic 

Ra ilroad Company ( 1 9 4 1 ) , 3 1 4  U . S . 3 3 9  was unquestionably 

more comprehens ive and meaningful  than wou ld appear from 

the above - c ited judgments . The opinion of Douglas ,  J. 

del ivering the opinion of a unanimous  Court of Appe a l  

must  be read in  i t s  entirety. Mr . Justice Dougl a s  s tates , 

at  p. 3 5 3-3 5 4 : 

"We search the public  records in vai n for any 
c lear and plain indication that Congre s s  in 
creating the C o lorado River reservation was 
doing more than making an  offer  to the Indians , 
inc luding the Walapa is , which it  was hoped 
would be accepted as a compromise  of a 
trouble some question . We f ind no indication 
that Congress  by creating that reservation 
intended to extinguish a l l  of the r ights 
which the Wa lapai s  had in their ancestral 
home. 

That Congress  could have e f fec ted such an 
extinguishment is  not doubted . But an 
extingui shrnent cannot be l ightly imp l ied 
in  view o f  the avowed solic itude o f  the 
Federal Government for the wel fare of i t s  
Indian wards. As  stated in Choate v .  
Tr a pp , 2 2 4 U . S . 6 6 5 , 6 7 5 , 3 2 S . C t. 5 6 5 , 5 6 9 , 
5 6  L . Ed .  9 4 1 ,  the rule o f  construction 
recognized without exception for over a 
century has been that ' doubtful expre s s ions , 
ins tead o f  be ing reso lved in favour o f  the 
United States , are to be resolved in favour 
of a weak and defense l e s s  people , who are 
wards of the nation , and dependent who l ly 
upon its  protection and good fa ith. ' And 
see Minnesota v .  Hitchcock , 1 8 5  U . S . 3 7 3 , 
3 9 5 ,  3 9 6 , 2 2  S .C t .  6 5 0 , 6 5 8 , 6 5 9 . "  

Cni ted States  v .  Santa Fe Pacific Ra il road 
Company ( 1 9 4 1 ) , 3 1 4  U . S .  3 3 9 , at  3 5 3 - 3 5 4 . 
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If  anything , the  Santa F e  case  s tands for  the  propo s ition 

that extinguishment can only be achieved by " c lear and plain"  

action s ,  rather than by implication. 

6 .  The approach that ac tions extinguishing aboriginal 

title  mus t  be c lear and plain has  been expressly  followed 

in a number  o f  American case s .  For example , in Lipan 

Apache Tribe v. The United S tates ( 1 9 6 7 �  1 8 0  Ct. C l .  4 8 7 , 

a t  4 9 2 ,  Davi s , J .  s tated : 

7 .  

" Th e  correct inquiry i s ,  not whether the Republic 
of Texa s accorded or  granted the Indians any 
rights , but whether that sovereign extingu ished 
their pre- ex i s t ing occupancy rights. Extin
gui s hment can take several forms ; it  can be 
e f f ec ted ' by treaty , by the sword , by purchase , 
by the exercise o f  complete dominion adverse 
to  the right o f  occupancy , or o therwise * * * . '  
Uni ted S tates v .  Santa Fe  Pac . R . R . , suora , 
3 1 4  U.S.  at 3 4 7 .  Whi l e  the s election o f  a 
means i s  a governmental prerogative , the 
actual act (or act s )  of extinguishment mus t  
be  plain and unambiguous .  In  the absence 
of a ' cl ear and plain ind ication ' in the public  
records that  the  sovereign ' intended to  ex
t i nguish all of the [ cl a imant s ' ]  rights ' in 
their property , I nd ian title continues ,  Id. 
at 3 5 3 . "  

L ipan Apache Tribe , Etc . , The Mescalero 
Apache Tribe , Etc . , ..And The Apache Tribe 

· of The Mescalero Reservation , Etc. v .  
The Uni ted S tates_ ( 1 9 6 7 ) , 1 8 0  Ct . C l .  4 87 ;  

The princ iple o f  "plain  and clear"  extinguishment 

is we l l  stated in Corpus Juris Secundum : 

" The po sses sory right o f  Indians to their 
tribal lands  i s  regarded as  sacred , some
thing to be taken from the Indians only 
with their conse n t ,  and on such cons idera
t i on as  may be agreed on . . . .  only the 
government holding the fee can extinguish 
or interfere with the right , and until the 
right is  extingui shed by some def inite 
action i t  cannot be quest ioned. The right 
is extingui shed only by plain and unambiguous 
action . "  

4 2  C . J . S . ,  s .  2 8  at 6 8 8 - 6 8 9 .  
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8 • I n  the C a lder cas e , Ha l l ,  J .  d e a l s  spe c if ically  

with the  i s sue o f  implied extingui shment . He state s : 

" The important ques t ion rema i n s : were the r ights 
e ither at common law or under the Proclamation 
extinguished? Tysoe , J . A . , said in this regard 
at p . 9 5 [1 3 D . L .R .  ( 3d ) ] of h {s reasons : ' It 
i s  true , a s  the appel lants  have submitted , that 
nowhere can one f ind express  words extinguishlng 
Indian title  . . . .  ' ( empha s i s  added ) . 

The parties here agree that i f  extinguishment 
was accomp l i shed , it must have occurred between 
1 8 5 8  and when British Columbia j o ined Confedera
t io n  in 1 8 7 1 . The respondent r e l i e s  on what  
was  done by  Governor Doug l a s  and  by  his  successor , 
Frederick Seymour , who became Governor in 1 8 64 . 

Once abo r iginal title  i s  estab l i s hed , i t  is  pre
sumed to continue until  the contrary is proven . 
This  was stated to be  the law by Viscount 
Haldane in Amodu Tijani [v .  Secretary , Southern 
Nigeria , [ 1 9 2 1 )  2 A . C .  3 9 9 ) a t  pp . 4 0 9-1 0 , a s  
f o l l ows : 

' Their Lordships think that the learned 
Chief  Ju stice in the j udgment thus 
summarised , which virtu a l ly excludes 
the l egal real ity o f  the commun i ty 
usufruc t ,  has failed  t o  recognize  the 
real  charac ter of the t i t l e  to l and , 
occupied by a native community . That 
t i t l e , as they have pointed out , is  
prima facie based , not on such individual  
ownership as  Eng l ish law has  made f amiliar , 
but on a communa l usufructuary occupa
tion , which may be so compl ete a s  to 
r educe any radical right in the Sovereign 
to  one which only extends to  comparative ly 
l imited rights o f  administrative inter
ference . In their opinion there is  no 
evidence that this kind of u sufructuary 
t i t l e  of the community was d i s turbed in 
l aw ,  e i ther when the Benin Kings conquered 
Lagos or when the c e s s ion to the British 
Crown took place in 1 8 6 1 .  The general 
words used in the treaty of c e s s io n  are 
not i n  themselves to be cons trued a s  
extinguishing sub j ect r ight s . The 
original  n ative right was a communal 
right , and it  must be presumed to have 
con tinued to ex i s t  unless  the con trary 
i s  e s tabl ished by the context or cir
cumstance s .  There is , in their Lord
ships ' opin ion , no evidence which points 
to its  having been at  a ny time seriously 
d i s turbed or even que s tioned . Under 
these cond itions they are unable to take 
the view adopted by the Chief  Justice 
and the full Court . ( Emph a s i s  added . ) ' 

The appel lants rely  on the presumpt ion that the 
British Crown intended to respect native rights ; 
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therefore , when the Nishga people came under 
British  sovereignty ( and that i s  subj ect to 
what I said abou t sovere ignty over par t  of  
the l and s not being determ ined until  1 903 ) 
they were entitled to a ssert , a s  a legal 
r igh t ,  the ir Indian title . It being a legal 
right , i t  could not thereafter be extinguished 
except by surrender to the Crown or by com
petent leg i s lative authority , and then only 
by s pec i f ic l eg i s l ation . There was no 
surrender by the N ishgas  and neither the 
Colony of British Columbia  nor the Province , 
after Confederation , enacted l eg i s l at ion 
speci f ic a l ly purporting to extingui s h  the 
Indian t i t l e  nor d id Parliament at Ottawa. 
The fol lowing quotation from Lord Denninq ' s  
j udgment in Oyekan v Adel e  [ [ 1 95 7 )  
2 A l l  E . R .  7 8 5 ) at p. 7 8 8 ,  states the pos ition 
c learly . He said : 

' In order to ascertain what r ights pass 
to the Crown or  are retained by ·  the in
habitants ,  the courts of law look , not 
to the treaty , but to the conduct of  
the British  C rown . It  has  been laid 
down by their Lordship s ' Board that 

' Any inhabitant of the territory can 
make good in  the munic ipal courts 
e s tabl ished by the new sovereign 
only such r ights as that sovereign 
has , through h i s  o f f icer s ,  recog
nised . Such r ights a s  he had 
under the rule  of h i s  predecessors 
avai l  h im nothing . ' 

See  Vajesingj i Joravars ingji v .  Secretary of  
S tate for  India ( ( 1 92 4 ) ,  L . R .  5 1  Ind . App . 
3 5 7  to p .  3 6 0 per L�rd Dunedin ) ,  Hoani Te 
Heuheu Tikino v .  Aotea District  Maor i Land 
Board ( [ 1 94 1 )  2 A l l  E . R .  93 at p .  98 ) .  In 
inquiring, however ,  what rights are recognized , 
there i s  one gu iding pr inc iple . I t  is  this : 
The courts wil l  a ssume that the Br i t i sh Crown 
intends that the right s  of  property o f  the 
inhabitants are to be fully respected . Whi l s t , 
therefor e ,  the British  Crown , a s  Sove reign , 
can make l aws enabl ing i t  compu l sorily  to 
acquire l and for public  purpo se s ,  i t  w i l l  see 
that proper compensation i s  awarded to every 
one of the inhabitants who has by native l aw 
an intere s t  in i t ;  and the courts w i l l  declare 
the inhabitants entitled to compensation 
according to their intere s t s ,  even though 
those interests  are of a k ind unknown to 
Eng l ish law : see Amodu T ij ani  v .  Southern 
Niger ia ( Secretary ) ( ( 1 92 1 )  2 A . C .  3 99) ; 
Sakariyawo Oshodi v .  Moriamo Dako lo ( [ 1 93 0) 
A . C .  6 67 ) . 

( Empha s i s  added . )  Re ference should a l so be 
made to The Queen v .  Symond s ( ( 1 8 4 7 ) , N . Z . P . C . C .  
3 8 7 ) approved in Tamak i  v .  Baker ( ( 1 901 ) 
A.C . 5 6 l ) at p .  5 7 9. In Symonds ,  Chapman , J .  
said at p .  3 90: 
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' The practice  of  extinguishing Native 
t i t l e s  by fair purchases  is certainly 
more than two centuri e s  o ld .  It has 
long been adopted by the Government in 
our Amer ican coloni e s , and by that of 
the U nited State s . I t  is now part of 
the law of the l and , and a lthough the 
Courts of the United State s , in suits 
between their  own subj ects , w i l l  not 
a llow a grant to be impeached under 
pretext that the Nat ive title  has not 
been extinguished , yet they would cer
tainly not hesitate to do so in a suit  
by one  of  the  Native Indians . I n  the 
case  of the Cherokee Nation v .  State 
of Georgia ( 1 8 3 1 )  5 Peters  1 ,  the 
Supreme Court threw i t s  protective 
dec i s ion over the plaintiff-nation , 
against a gross attempt a t  spol i ation ;  
call ing to its  aid , throughout every 
portion of its  j u dgment ,  the princ iples 
of the common l aw as app l ied and adopted 
from the ear l ie s t  t imes by the colonial 
l aws : Kent ' s  Comm . Vol .  i i ,  lecture 5 1 .  
Whatever may b e  the opinion o f  jurists  
a s  to  the  s tr ength or weakne s s  of  the 
Native t i t l e , whatsoever may have been 
the past vague notions of  the Natives 
of this country , whatever may be their 
present c learer and s t i l l  grow ing 
conception of their  own dominion over 
l and , it cannot be too solemnly as serted 
that i t  is entitled to be respected , 
that i t  c annot be extinguished ( a t  least  
in t imes of  pea c e )  otherwise  than by 
the free consent o f  the Nat ive occupiers . 
But for their protection , and for the 
sake of humanity , the Government is bound 
to mainta in , and the Courts to as sert , 
the Queen ' s  exclusive right to extinguish 
i t .  I t  fol lows from what has been said , 
that i n  solemnly guarantee ing the 
Native t i tl e , and in securing what i s  
c a l l ed the Queen ' s  pre-emptive r ight , 
the Treaty of  Wa itangi , confirmed by the 
Charter of the Co lony , does not assert 
e i ther in doctrine or in pract ice  any 
thing new and unsettled . '  

and to the statement of  Davi s ,  J .  
previous l y  quoted that : 

in Lipan Apache 

' . . .  In  the absence of  a ' c l ear  and plain 
indication ' in the publ i c  records that 
the sovereign ' intended to extinguish 
a l l  of the ( c laimants ' )  rights ' in their 
property , Indian title  continues . . . ' 

I t  would , accordingly , appear to be beyond ques 
tion that the onus o f  proving that the Sovereign 
intended to ext ingui sh the Indian t i t l e  l ies on 
the respondent and that intention mus t  be ' c lear 
and plain ' .  There is no such proof in the case 
a t  bar ; no l eg i s l a t ion to that effect . "  
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Ca lder e t  a l .  v .  Attorney-General o f  British 
Co  1 umb i a , [ 1 9 7 3 ] S . C . R . 3 1 3 , at 4 0 1 - 4 0 4 . 

Only the Federal Government may extingui s h  abor-

iginal title  or  the inc idents  thereo f . 

St . Catharines M i l l inq and Lumber Co . 
v The Queen ( 1 8 8 8 ) , 14 App . Cas . 4 6- ( p .c . ) ;  
( 1 8 8 6 ) , 1 3  S . C. R. 5 7 7  . 

.. 
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C .  HUNTING AND FISHING RIGHTS 

1 .  Hunting a nd f is hing r ight s  are an inc ident 

of aboriginal title . Johnson , J . A. in the Northwe s t  

Territor ies  Court o f  Appeal ,  a f f irmed b y  a unanimous 

Supreme Court of Canada , stated : 

2 .  

p .  7 8 1 :  

" The right o f  Ind ians to hunt and f i sh 
for food on  unoccupied Crown lands has 
a lways been recogni zed in Canada - in 
the early days as  an inc ident of the i r  
' ownership ' o f  the land , and later b y  the 
treaties by which the Indians gave up their 
ownership right in these lands . . . these r ights 
had their  orig in in the Royal Proclamation . .. .  
[ o f  17 6 3 ]  .. . .  By that Proc lamat ion i t  
was dec lared that the Ind ians ' should not 
be mol e sted or d i s turbed in the Pos s e s s ion 
of such Parts of Our Dominions  and Terr i
tories  a s ,  not  having been ceded to or 
purchased by U s ,  are reserved to them or 
any of them , as  their Hunting Grounds . '  
The Indians inhab i ting Hudson Bay Company 
lands were exc luded from the ben e f i t  o f  
t h e  Procl arnation . . . .  Th a t  fact i s  not 
important because the Government o f  
Canada has  treated a l l  Indians acros s 
Canada , including thos e  l iving on  lands 
c la imed by the Hudson Bay Company , as  h aving 
an interes t  in the lands that r equired a 
treaty to e f f e c t  i t s  surrender. " 

Regina v. S i kyea ( 1 9 6 4 ) ,  4 3  D .L . R .  ( 2d )  
1 5 0  (N. W . T .C .A . ) ,  a t  1 5 2 ;  
A f firmed i n  S i kyea v .  The Queen , [ 1 9 6 4 ]  
S . C .R .  6 4 2 ,  per Hal l ,  J .  a t  6 4 6 .  

In  Rex v .  We s l ey McG i l l ivray , J . A .  stated at 

" I f th_e e f fect  of the proviso  [ s .  1 2  of the 
Alberta Natural Re sources  Act]  is  merely 
to give to the Indians the extra privi lege 
of shooting for food ' out o f  season ' and 
they are otherwise  sub j ec t  to the game laws 
of the Provinc e ,  it fol lows that in any year 
they may be l imited in  the number of anima l s  
o f  a given kind that they may k i l l  even 
though that number is not suffic ient for their 
support and sub s i s tence and even though no 
other kind of game is avai lable to them . 
I cannot think that the language o f  the sec
tion supports the view that this  was the 
i n tention o f  the law makers . I think the 
intent ion wa s that in hunting for sport or 
for commerce the Indian l ike the wh i te man 
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should be sub j ec t  to laws which make for the 
prese rvation o f  game but in hunting wild 
animals  for the food nece s s ary to his life , 

. the Indian should be pl aced in a very d i f ferent 
pos i t ion f rom the white man who generally 
speak ing does not hunt for food and was by 
the proviso to s .  1 2  reassured of the contin
ued enj oyment of a right which he has enj oyed 
f rom time immemorial . "  

He continues ,  at p .  7 8 6-7 8 7 :  

3 • 

" I t i s  thus c lear that whether i t  be c a l led a 
t i tle , an interes t ,  or  a burden on the Crown ' s  
title , the Indians are conceded to  have ob
tained definite r ights under this procl amation 
in the territories  therein mentioned which 
certainly included the r ight to hunt and f i sh 
a t  w i l l  a l l  over those l and s in which they 
held such intere s t .  

But i t  i s  t o  b e  noticed in  a cons ideration o f  
the Indian t i t l e  under this  proc lamation o f  
1 7 6 3  that excluded from the lands reserved 
f o r  the use  o f  Indians , is the territory 
granted to the Hudson ' s  Bay C o .  in 1 6 7 0 , which 
as  before stated includes the land with which 
we are concerned in this case  . . . . 

Whatever the rights o f  the S toney and other 
Indians were under the Huds on ' s  Bay reg ime , i t  
i s  c lear that at the t ime o f  the making o f  
the Treaty t o  wh ich I sha l l  next a llude , the 
Indian inhabitants o f  these Western plains  
were deemed to have or a t  least  treated by 
the Crown a s  having r ights , t i t l e s  and 
privileges of the same k ind and character as  

· tho se  enj oyed by  those Indians whose r ights 
were considered in the S t .  Catherine ' s  M i l l ing 
case  because i t  i s  a matter o f  common know
l edge that the Dominion has made treaties 
with a l l  o f  the Indian tribes o f  the North 
Wes t  w i thin the fertile  be l t  in each o f  which 
they have given recognition to and provided 
for the surrender and extingui shrnent of the 
Indian title . " 

Rex v .  We s l ey,  [ 1 9 3 2 )  4 D . L . R. 7 7 4  (Alta . C . A . ) 
at 7 8 1 ,  7 8 6-7 8 7 ;  Approved by Freedma n ,  J . A. 
in  d i ssent in  R .  v .  Pr ince et a l  ( 1 9 6 2 ) , 4 0 
W . W . R .  2 3 4  (Man. C . A . ) ,  at 2 4 2 ,  which j udgment 
was approved on appeal by a unan imous court in 
P rince and Myron v. The Quee n ,  ( 1 9 6 4 )  S . C . R . 
8 1 ,  per Hall , J .  at 8 4 . 

In the Nova Scotia Court o f  Appeal ,  MacKeige n ,  

C . J . S . C .  stated : 

" A  ' u sufructuary r ight ' to land i s ,  of  course , 
merely a right to use  that land and its 
' f ruit ' or resource s .  It  certainly mus t  
inc lude the r ight t o  catch and u s e  the f i sh 
and game and other products o f  the s treams 
and forests of tha t land" 



4 . 

- 6 2 -

R .  v .  I saac ( 1 9 7 5 ), 1 3  N . S . R .  ( 2d )  4 6 0  
(N . S .C .A . ) , at 4 7 8 .  

The aboriginal right to hunt and f i sh was 

recogni zed and continued by the enactment of section 

14 ( 3 )  of the Northwest  Territories  Act ,  R .S .C .  1 9 7 0 ,  

c .  N-2 2 .  Section 14 ( 3 )  reads : 

" ( 3 )  Noth ing in  subsection ( 2 )  sha l l  
b e  construed as  authoriz ing the Commi s s ioner 
in Council to make ordinanc e s  restric ting 
or prohib iting Indians or Eskimos from 
hunting for food , on unoccupied Crown land s ,  
game o ther than game decl ared by the Governor 
in Counc i l  to be game in dang e r  o f  be-
coming extinct . "  
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ABORIGINAL TITLE AND SECTION 1 4 6  OF THE 
BRITISH NORTH A.�ERICAN ACT ,  1 8 6 7  

The e f f e c t  o f  Sec tion 1 4 6  o f  the British  

North America  Act ,  1 8 6 7 , and the Order of  Her Maj e s ty 

i n  Counc i l  Admitting Ruper t ' s  Land and the North

Wes tern Terr itory Into the Union dated the 2 3 rd of 

June , 1 8 7 0 ,  is to : 

( a )  provide c lear evidence o f  Executive and 

Legi s l a tive recogni tion by both the federal  and British  

Governments that Inu i t  e n j oy aborig inal title  to lands 

in the Baker Lake Area being part of Rupert ' s  Land ; 

( b )  provide a wri tten , constitutional guarantee 

that aboriginal  title  and r ights f lowing from it c annot 

be extingui shed or abrogated by Parl iament except in 

comp l i ance with the terms and conditions of the Order

in-Counci l  pas sed pursuant to Section 1 4 6 .  

2 . The f i r st judicial  interpretation of Section 

1 4 6  o f  the . British  North America Ac t was R .  v .  We s l ey ,  

[ 1 9 3 2 ]  4 D . L .R . 7 7 4 , (Alta . C . A . ) .  In  regard to the 

e f f ec t  of Section 1 4 6 , Mr . Justice McG i l l ivray stated 

at  page 7 8 6 :  

3 .  

" It is  c le ar that . . . . the Indian inhabitants 
o f  these We stern plains  were deemed to  have 
or at least  treated by the Crown as having 
r ight s , t i t l e s  and privileges o f  the s ame 
kind and character as thos e  enj oyed by those 
Indians who s e  r ights were cons idered in the 
S t .  Catharine ' s  M i l l ing case  because it is a 
matter o f  common knowledge that the Dominion 
has made treaties with a l l  of the Indian 
tr ibes of the North Wes t  within the fertile  
belt  in each of  which they have given 
recognition to and provided for the surrender 
and extinguishrnent of the Indian title . " 

In  a subsequent case , R .  v .  Pri nce e t  a l .  

( 1 9 6 2 )  4 0  W . W . R .  2 3 4  {Man . C . A . ) , Freedman , J .A. in 

d i s s ent, sta ted that  Regina v .  We sley was correctly dec ided 
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and that its reasoning should be applied to the matter then 

before that court . On appeal to the Supreme Court o f  

Canada , Hall ,  J .  in  delivering the dec i s ion of a ful l ,  

unanimous court s tated (Prince and Myron v .  The Queen, [ 19 6 4 ]  

S . C . R . 8 1  at 8 4  that he agreed with the reasons o f  Freedman , 

J . A .  in  his  d i s senting j udgment.  

4 • Section 1 4 6  of the British North America Act and 

the Order-in-Counc i l  appeared to have been next judicially 

con s idered in  the case of R. v .  Koonungnak ( 1 9 63 ) ,  45 W .W .R. 

2 8 2  ( N . W . T . T . C . ) . I n  his  j udgment, S i s sons, J .  at pp . 3 0 2-

3 0 4 , held that I nd ian and Eskimo hunting rights are not 

dependant on Indian treaty or even on the Royal Proc lamation 

of 17 6 3 . They are aborig inal r ights , merely recogni zed 

by Eng l i sh or Canadian law and that the pos i tion of Eskimos 

in thi s  regard i s  strenghtened by said Order-in-Counci l .  

5 .  In  Re Pau lette et al . and Registrar of Titles 

(No . 2 ) , 4 2  D . L . R .  ( 3d )  8 ( N . W . T . S . C . ) ,  Section 1 4 6  

o f  the Briti sh North America Act 1 8 6 7  and the Order-in-

Counci l  were again cons idered . Mr . Justice Morrow suggested 

that the Indians l iving in Rupert ' s  Land enjoyed a unique 

constitutional status after the i s sue of the Order-in-Counci l . 

" It would seem to me from the above that 
the as surances made by the Canadian 
Government to pay compensation and the 
recognition o f  Indian c laims in respects 
thereto did by virtue of section 1 4 6  above, 
become part of the Canadian Constitution 
and could not be removed or altered except 
by Imperial statute . To the extent, there
fore, that the above assurances represent 
a recognition of Ind ian title or aborig inal 
rights , it may be that the Indians l iving 
within that part o f  Canada covered by the 
proposed caveat may have a constitutional 
guarantee that no other Canadian Indians 
have . "  

Morrow , J .  went on to state that in the particular 

s i tuation he was deal ing with unles s  certain treaties sub

sequently entered into by Indians  in the area he was 
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consider ing legal l y  terminated or extinguished the Indian 

land r ights or aboriginal r ights " it would appear that there 

was a c l ear constitutional obl igation to protect the legal 

r ights o f  the indigenous people in the area covered by the 

proposed caveat , and a c lear recognition of such r ights . "  

6 .  In  Calder v .  The Attorney-General of British 

Columbia (19 7 3 )  3 4  D . L . R .  ( 3d )  14 5 ,  Mr . Justice Judson 

held that the Terms of Union under which British Columbia 

entered into Confederation with the Dominion of Canada , 

having been approved by an Imperial Order-in-Counc i l ,  had , 

under section 1 4 6  of  the British North America Act ,  " the 

force of an Imperial statute " .  ( see page 1 6 1 )  

7 .  F inal ly in  the mos t  recent case of  Jack , et  al . 

v .  The Queen , (unreported - July 1 9 , 1 9 7 9 ) , section 1 4 6  

o f  the British North America Act 1 8 6 7  and Terms o f  Union 

between British Columbia and the Cominion of Canada were 

again considered by the Supreme Court of Canada . This 

case concerned an alleged violation of the F isheries Ac t ,  

R . S . C .  1 9 7 0 ,  c .  F- 1 4 , by  a number of individual I nd ians 

who had engaged in " food f ishing " without a l icense . In 

defense to the c harge , the Indian defendants rel ied on 

Article 13 of the Terms of Union of  British Columbia and 

Canada , 1 8 7 1  which was approved by an Imperial Order-in

Counc i l  in conformity with section 1 4 6  of the British 

North America Act.  Article 13  provided that the pol icy 

towards Indians and Indian lands pursued by the Dominion 

government woul d  be as l iberal as that of the colonial 

government prior to the Union . I t  was argued that this 

" po l icy" inc luded the right of Indians to fish unregulated 

by the government .  On  the merits of the case , thi s  

argw�ent was rej ec ted . Chief Justice Laskin ( speaking 

for himself  and seven other j udge s )  held that " the alleged 

right rise s  no h igher than expediency to leave the Ind i ans 
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to unregulated f ishing in the particular r ivers or else

where . '' I n  shor t , there was no l egal bas i s  upon which 

the s e  f ishing r ights arose. In  respect o f  this holding , 

i t  i s  importan t to note that the defendants did not rely 

on  any aboriginal title or on  any aboriginal r ights which 

d i s t ingui shes  that case  from the one at  hand . Mr. Justice 

Dickson d isagreed with th i s  holding and ruled that Article 1 3  

provided Indians w i th a minimal guarantee o f  f ishing right s . 

However , on  the facts  o f  the case he ruled that that guaran

tee was not violated by the application of the F i sheries Act 

to the defendants . 

There are three s ignif icant holdings upon which 

all  justices  agreed . F i rs t ,  the protec t i on provided by 

Arti c l e  1 3  o f  the Terms o f  Union ( a s  approved by t�e Imperial 

Order-in-Counc i l )  had const i tutiona l s tatu s .  I t  i s  re

spectful ly submitted that the same is true of the Order

in-Counc i l  dated June 2 3 ,  1 8 7 0  adm i tting Ruper t ' s  Land 

and the North-Western Terr i tory into the Union. Secondly , 

the defendants had s tatus to raise a defense based on 

Article 1 3  in that there was a cons titutional base for 

their argument that the federal government lacked the 

l eg i slatJ-ve author ity to interfere with their f ishing 

r ights. I t  i s  subm itted that the plaintif f s  in this 

case  also have status to cha l l enge the legis lative authority 

o f  Par l iament to interfere with their cons titutional rights 

guaranteed by section 1 4 6  of the British North America Act .  

Finally , no j udge questioned that section 1 4 6  o f  the British 

North America Act could limit the legislative power a s s igned 

to Par liament by o ther prov i s ions  of the cons titution . 

8 .  Section 1 4 6  provides that "on Address  from the 

Hou ses  o f  Parl iament  o f  Canada to admit Rupert ' s  Land and 

the North We stern Territory , or e i ther of them , into the 

Union , on such Terms  and Condi tions in each case  as are in 

the Addre sses  and as  the Queen seem fit to approve , sub j ect 
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to the provis ions of  thi s  Ac t; and the Prov i s ions of  any 

Order-in-Counci l  in that Behalf shall have effect as if they 

had been enacted by the Parl iament of the United Kingdom 

of Great Britain and Ireland . "  

The material part of the sa id Address provides :  

" And furthermore ,  that , upon the transference of 
the territories in question to the Canadian 
Government , the c laims  of the I ndian tribes 
to compensation for lands required for pur
poses  of  settlement will  be cons idered and 
settled in conformity with the equitable prin
c iples which have uniformly governed the British 
Crown in its deal ings with the aborig ines. " 

The material part of the said Order-in-Counc i l  provides :  

9. 

" 1 4 . Any claims of Indians to compensation 
for lands required for purposes  of settlement 
shall be d i sposed of by the Canadian Govern
ment in communication with the Imperial 
Government;  and the Company sha l l  be relieved 
of a l l  respons ibil ity in respect of them . " 

I t  i s  respectfully submitted that section 1 4 6  

constitu tionally  guarantees any aboriginal title or r ights 

which were held by I ndians in the lands covered by the 

appl icable Order-in-Counci l . o i t i s  further submitted 

that Parl iament lacks the legis lative authority to abrogate 

or interfere with these  rights unless  and until the terms 

and cond itions of the Order- in-Counc i l  have been compl ied 

with . Not only doe s  section 1 4 6  guarantee these  �bor i� 

ginal rights and title but it a lso provides the only 

mechanism by which such r ights and title may be extingui shed 

or a ltered . On the record there i s  no evidence whatso-

ever that thi s  mechanism was utili zed by the federal 

government . A fortiori the abor iginal title or rights 

which ex i s ted prior to the Union are sti l l  maintained . 

Any leg i s lation wh ich interferes with the se rights i s  

either u l tra vires o r  does not constitutiona lly apply to 

thos e  per sons protected by sec tion 1 4 6 . 

1 0 . It is  important to note tha t the case law re-

fer red to in the ?revious sec tion on extingui shment of title 
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does not consider the cons titutiona l argument herein pre

sented. The question of whether the extingui shment of  

title  i s  by  imp l ic ation or express  means i s  of  no  moment 

to thi s  argument. Section 1 4 6  has provided the only means 

by which  such t i tle may be extingu i shed . The sole question 

is whether those means have been adopted in the case  at 

bar . 
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E .  THE POWER TO DISPOSE 

1 .  Sect ion 2 o f  the Territorial Land s Act , R . S . C .  

1 97 0 ,  c .  T-6 provide s , in part : 

" territorial  land s "  means lands in the 
Northwes t  Territories or in the Yukon 
Terri tory that are vested in the Crown 
or of which the Government of Canada has  
power to d i spose ; 

Section 2 of  the Territorial  Land U se Regulations , 

SOR/ 7 7 - 2 1 0  d e fine s " territorial land s "  a s :  

lands i n  the Yukon Territory o r  i n  the 
Northwes t  Territories  

( a )  that are vested i n  the Crown o r  of  
which the Government  of  Canada has 
power to d i spose , and 

( b )  tha t are under the contro l ,  manage
ment and administration of the Minister.  

Sec tion 3 of  the Canada Mining Regu lations , 

SOR/7 7 - 90 0  provides :  

The s e  Regulation s  apply to 

( a )  land s i n  the Territor ies  that are 
vested in Her Maj e s ty in right of 
C anada or of wh ich the Government 
o f  Canada has power to d i spose ; and 

( b )  public  lands  within the meaning of the 
Publ i c  Lands Grants Act that are not 
within any province and for the sale , _ 
lease  or  other dispos i t ion of  which 
there i s  no other provi s ion i n  the law. 

Section 2 of the Publ ic Lands Grants Ac t ,  R . S . C .  

1 97 0 ,  c .  P-2 9  provide s ,  i n  part : 

2 • 

" publ ic land s "  means l ands belong-ing to Her 
Ma j e s ty in right of  Canada and inc ludes 
lands  of which the Government of  Canada has 
power to d i spose . 

The above enactments are reprin ted in the 
" Legis lative Brie f "  at Tabs 4 ,  8 ,  1 1 , and 3 ,  
respectively . 

The lands in Rupert ' s  Land fol lowing admis s i on 

into Confederation were burdened with aboriginal title , 
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a t  least  i n s o far as the Baker Lake area i s  concerned . 

I n  the l anguage o f  the Privy Council  in  S t .  Catherines 

Mi lling and Lumber Co . v .  The Queen , " . . .  there has been 

a l l  along vested i n  the Crown a s ubs tantial and para

mount es tate , underlying the I ndian title , which became 

a plenum dominium whenever that title was surrendered or 

o therwise exti nguished . "  

The Province was said to be enti t led under the 

B . N . A .  Act ,  1 8 6 7  to a bene ficial  intere s t  i n  these 

lands " . . .  wherever the estate of the Crown is disen-

c umbered of I ndian title . "  

S t . Catharines .t-h l l i ng and Lumber Co . 
v .  The Queen ( 1 8 8 8 ) , 14 App . Cas . 4 6 , 
per Lord Watson , at 5 5 , 5 9 .  

The poss e ssory right spoken o f  i n  the cases and 

a t taching to the very interes t  which the Crown held i s  

a qua l i f ic a tion on  the interes t  vested in the Crown and , 

in the absence of speci f ic leg i slation granting to the 

Crown the power to dispose of i t , there is no right to 

dispo s e  within the meaning o f  the definitions set forth 

in paragraph 1 of this par t .  

3 .  As has been fully set  out i n  P.l\RT I V  1 " D "  

o f  this memorandum dealing  with Section 1 4 6 , aboriginal 

rights were recogni zed s peci fically  i n  the admi s s ion o f  

Rupert ' s  Land to Confederation and were held i n  place by 

the guarantees o f  the l a s t  portion o f  section 1 4 6 . The 

de fini tion sections set  forth i n  paragraph 1 here in mus t 

be read sub j ect  to abori ginal title . 
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F .  THE CANADIAN BILL OF RI GHTS 

1 .  Sec tion l ( a )  o f  the Canadian B i l l  o f  Rights 

states : 

" l .  I t  is  hereby recogni zed and de
c l ared that in Canada there have existed 
and s ha l l  continue to exist  wi thout dis
crimination by  reason o f  race , na tional 
origin , colour , religion or sex , the 
following human rights and fundamenta l 
f reedoms , namely , 

( a )  the r ight o f  the individual to 
l i f e ,  l iberty ,  securi ty o f  the 
person and en j oyment o f  property ; 
and the right not to be deprived 
thereof except by due process  o f  l aw ;  

Canadian B i l l  o f  Rights , R . S . C .  1 9 7 0 , 
Appendices , App . I I I ,  at 4 5 7-4 5 8 . 

The preamb l e  to Section 2 declares that no l aw 

of  Canada , un less  expres s l y  dec la red to the contrary , sha l l  

be  con s t rued and applied so  as  to " abrogate , abridge or 

infringe o r  to authori ze the abrogation , abridgment or 

infringement of any of the r:isqhts or f reedoms " as 

recogn i z ed or declared , inter a l i a ,  in Section l ( a )  as 

set out above . 

2 • 

Canadi an B i l l  of  Rights , R . S . C .  1 9 7 0 , 
App . I I I, at  4 5 8 . 

The con struction of  relevant portions of  federal 

s tatutes such as  the Terri toria l Lands Act ,  the Territorial 

Land Use Regu lations and the Canada Min ing Regula tions 

sugges ted by the De fendants wou ld autho r i z e  the taking 

o f  the abo riginal title  o f  the P lainti ffs . 

The abo riginal title is  c learly c l a s s i f ied as 

"property " and the right to hun t and fish and to l ive upon 
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and use the land i s  an " en j oyment o f  property " . 

St.  Catharines Mi ll ing and Lumber Co . 
v .  The Queen ( 1 8 8 8 ) , 1 4  App . Cas . 4 6  
( P . C . ) , affi rming ( 1 8 86 ) , 1 3  s . c . R .  5 7 7 .  

3 .  An appropriate in terpretation o f  the language 

o f  statutes o therwi se  valid would be one consonant w i th 

the Canadian B i l l  o f  Rights . The protection o f  

property from inferential taking without some c lear 

and pla in par l iamentary l anguage surely f a l l s  within the 

language above-ci ted . Speaking for the maj o r i ty of 

the Supreme Cour t ,  Laskin J.  ( a s  he then was )  noted that 

the protections o f  Section 1 were not l imited to the 

procedura l  protections enumerated in Section 2 .  

In Curr v The Queen he said : 

. " The Eng l i sh antecedents , spec i f ic a l ly 2 8  
Edw .  I I I , c .  3 o f  1 3 5 5  ( ' no man o f  what 
state or condi tion he be , sha l l  be put out 
o f  h i s  lands or tenements nor taken , nor 
d i s i nheri ted , nor put to death without he 
be brought to answer by due E)rocess o f  law " )  
a s  backed up by the earl i er Magna Carta , 
c .  2 9 , re i s s ue o f  1 2 2 5  ( famous for the phrase 
' per legem terrae ' ) , point to procedural 
cons i derations , although i t  has been con
tended that they go farther : see Mc i lwai n :  
Due Proce ss  o f  Law i n  �agna Carta ( 1 9 1 4 ) , 
1 4  Co l .  L .  Rev .  2 7 .  It  i s  evident from 
s . 2  o f  the Canadi an B i l l  o f  Righ ts that i ts 
s peci fication o f  parti cular procedural 
protections i s  wi thout l i mi tation o f  any 
others that may have a source i n  s . l . "  

Curr v The Queen , ( 19 7 2 ]  S . C . R . 8 8 9 , at  8 9 8  

I n  that case the clause was held not to over

rule or " ster i l i ze"  speci fi c  criminal leg i s lation . 

4 .  I t  i s  submi tted that the protection o f  the c lause 

extends to a taking o f  property in a c i v i l  way as well  

as to  criminal matters provided the taking i s  i n  

accordance w i th the exerci s e  o f  a power w i thin 

the leg i s lative author i ty of the Par l i ament of Canada . 
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5 .  I t  i s  further s ubmi tted that where the recogni zed 

manner o f  dealing with such property right i s  by treaty 

and compensation , that becomes due proces s ,  at least  

in the absence o f  any spe c i f i c  statutory enactment to  the 

contrary . 

0 
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G .  JURI SDICTION OF THE FEDERAL COURT OF CANADA 

1 .  I t  i s  respec t fu l ly submitted that the Federal 

Court of Canada is entitled to grant inj unctive re l ief  

c l aimed by  the Plaintiffs  against  the mining company 

Defendants by reason of sect ion 1 7  ( 2 ) , 1 7  ( 3 )  ( b ) , 1 7  ( 3 )  ( c )  

and 1 7 ( 4 )  ( b )  o f  the Federal Court Act ,  R . S . C. 1 9 7 0 , c . 1 0  

( 2nd Supp . ) .  

2 .  

The provi s ions referred to are herein set out. 

" 1 7 .  ( 2 )  Without restric ting the general i ty o f  
subsection ( 1 ) , the Trial  Division has  ex
c l us ive original j urisdiction , except where 
otherwise  provided , in a l l  cases  in which 
the land , good s or money of any person are i n  
the pos s e s sion o f  the Crown or i n  which the 
c l a im arises  out o f  a contract entered into 
by or on beha l f  o f  the C r own , a nd in a l l  
c a s e s  i n  which there i s  a c la im against  the 
Crown for inj urious affec tion . 

( 3 )  The Trial  Divi s ion has exclus ive 
original jurisdiction to hear and determine 
the fol lowing matters : . . . . . 

( b )  any ques tion o f  l aw ,  f ac t ,  or mixed 
l aw and fact  that the C rown and any 
person have agreed in wri ting shall  
be determ ined by 

( i )  

( i i )  

( ii i )  

the Federal Court , 

the Trial  D ivi s ion , or 

the Exchequer Court o f  Canada ; 
and 

( c )  proceedings to determine d i sputes 
where the C rown is  or may be under 
an obl igation , in respect o f  which 
there are or may be con f l icting c la ims . 

( 4 )  The Trial D iv i s ion has concurrent 
original j urisdiction . . . . .  

(b )  in proceed ing s in which relief  is  
sought against any person for any
thing done or omit ted to be done in 
the performance o f  his duties  as an 
o f f icer or servant of the Crown . " 

The Defendan t min ing companies  sought to be 

admitted a s  de fendants in these proceedings .  The relie f  

c l a imed a g a i n s t  them i s  integra lly  bound up in  the re l ief 
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sought aga inst  the original Defendants and rests upon 

the d i sturbance of the same rights and intere sts . It 

is  submitted that  the r uling of Laskin ,  C . J .C .  in the 

case o f  McNamara Construc tion (Western)  Ltd . v .  The Queen , 

[ 1 9 7 7 )  2 S .C . R .  6 5 4  i s  relevant to this i s sue. 

In  this particular case the Crown had sued 

McNamara Construction for an alleged breach of contrac t .  

The i ssue went to the Supreme Court o f  Canada o n  the point 

of whether or not the Federal Court could deal with this 

matter , and that turned on the proper interpretation of 

Section 1 7 ( 4 )  ( a )  o f  the Federal Court Ac t .  The result 

of the case was that Section 17  ( 4 )  ( a )  was held to be too 

broad and u ltra vires insofar as i t  purported to a llow 

the Crown to sue on any contract whatsoever having 

reference to Section 1 0 1  o f  the B .N .A .  Ac t .  However ,  

more importantly for our purpo s e s , there were i n  fact two 

actions. One was a suit by the Crown against a con-

struc tion company which was s upposed to bui ld a penitentiary. 

A second suit was brought by ehe Crown against  a f irm 

of architects and engineers . The two defendants gave 

notice pursuant to the Federal Court Rul e  1 7 3 0  o f  a claim 

over aga inst
.
another co-defendant alleging negl igence 

on that defendant ' s  part . One o f  the defendants , - McNamara 

served a third party notice pursuant to Rule 1 7 2 6  claiming 

a relief  over by reason of al leged negl igence or breach 

of contrac t by the third party . The Federa l Court Trial 

Judge and the Federal Court of Appe al held that the notice 

served pursuant to Rule 1 7 3 0  and the third party notice 

served pursuant to Rul e  1 7 2 6  should be set as ide on the 

ground that the Federal Court had no jurisdict ion to enter

tain the claim over by one defendant against the other 

defendant or the third party c l a im .  That ruling by the 
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Trial Judge was sustained by the Federal Court of Appeal. 

In the Surpeme Court of Canada Laskin , C . J. C. dealt with 

thi s  matter by way of  obiter , hav ing already ruled that 

the Crown could not in any event properly sue the se 

companies in the Federal Court . But he went on to say : 

" In view o f  thi s  conc lusion , the consequential 
proceedings between the co-defendants and the 
third party proceedings mu st l ikewise fal l ,  
and i t  i s  unnecessary to deal with the i s sues 
rai sed as  to the ir va lidity or propriety. I 
would, however , observe that if  there had 
been j urisdiction in the Federal Court there 
could be some l ikel ihood of  proceed ings_ for 
contribution or indemnity being s imilarly 
competent, at lea st  between the parties ,  in
sofar as the supporting Federal Law embraced 
the i ssues arising there in . "  

McNamara Construc tion (Western ) Limited and 
F ide lity Insurance Company of  Canada v. The 
Queen , [ 1 9 7 7 ]  2 S . C . R .  6 5 4 , a: 6 6 4. 



A l l  of  which is  respec t fu l ly subm i tted by the 

unde r s igned counsel for the Plain t i f f s  on th i s  2 0 th day 

of July , 1 9 7 9 .  

,.,/ AUBRE\' E/.'c;oLDEN 

DAVID ESTRIN 

Coun sel for the P l a i n ti f f s . 
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