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Comment on A .C .N .D .  Document ХПО-160.

The d i f f i c u l t y  in commenting on t h i s  document a r i s e s  
from the u n c e r t a i n t y  as to the s o c i a l  and p o l i t i c a l  atmosphere 
tha t  w i l l  p r e v a i l  at the time of  c o n s t r u c t io n  among the popu la­
t io n  of the Mackenzie V a l l e y .

t y "

/ I f  the document i s  p resented on the assumption that
^const ruct ion  w i l l  only  begin when the re  i s  a c l e a r  m a n i f e s t a t io n  
of p o l i t i c a l  support fo r  the p r o j e c t  - o r ,  at the l e a s t ,  of  formal 

[ r e c o n c i l i a t i o n  to i t  - w i t h in  the Northwest  T e r r i t o r i e s  g e n e r a l l y  
land on the pa r t  of  the communities oi the Mackenzie V o l i e y  in 
[ p a r t i c u l a r  then the p re fe r re d  p l a n n i n g proposal  put fo rward  in 
tftp r in rlimant is  wel 1• founded" For i7i FfTat case i t  could be 

'‘assumed that  the work of the proposed "Canadian R eg u la to ry  Authori  
would be to co -o rd in a te  the v a r io u s  ju n c t io n s  c f  the a g e n c ie s ,  
i n s t i t u t i o n s ,  and i n t e r e s t s  whose common purpose was to get  the 
p i p e l i n e  b u i l t .  In t h i s  s i t u a t i o n  one could r e a d i l y  fo resee  the 
e s ta b l i sh m en t  of an a u t h o r i t y  whose board membership c l e a r l y 
symbol ised the commitment to the p.nojjëlL t-  o T jTl 1 the s oci o - pub 1 i c O*--*’ 
iX ilS è lsT s  rë T cç n i : ed 'TT~Sel ng im p o r ta n t l y  a f f e c fS T P b y  i t .  А7ГсГ“ > 
e q u a l l y ,  one could fo resee  the appointment of a "Head of the 
Regu la to ry  A u t h o r i t y "  f u l l y  backed bj1 such a Board aiid managing 
e f f i c i e n t l y  the s e r v i c e s  of an a r r a y  of p u b l i c  s e r v a n t s ,  p ro­
f e s s i o n a l  c o n s u l t a n t s ,  and the l i k e ,  drawn from the v a r i e t y  of  
p o l i t i c a l  and admin : s t r a t ive  j u r i s d i c t i o n s  whose p a r t i c i p a t i o n  
would be r e q u i r e d .

Ч.'/

U n fo r tu n a te l y  the Document makes no statement  o f  assump­
t io n s  concerning the s o c i o - p o l i t i c a l  atmosphere tha t  i t  th in k s  
would be necessa ry  w i t h in  the Northwest T e r r i t o r i e s  as a p recon­
d i t i o n  fo r  the success  of i t s  p ro p o sa l !  I t  is  of course p o s s ib le  
that  the Document's authors  fee l  tha t  such a c o n s id e r a t i o n  is  not 
r e l e v a n t  to the s u c c e s s fu l  a d m in i s t r a t io n  of the proposed "C en t ra l  
Regu la to ry  A u t h o r i t y " .  But to the Government o f  the Northwest
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T e r r i  to r  1rs whose prime purpose is  c o n s t i t u t i o n a l  p o l i t i c a l  
development of the people a t  both lo c a l  and t e r r i t o r i a l  l e v e l ,  
such a c o n s id e ra t io n  i s  of paramount importance .

In  the absence of any d i r e c t  re fe ren ce  to t h i s  f a c t o r  
1n the Document i t  i s  a p p ro p r ia te  for  the T e r r i t o r i a l  Government 
to cons ider  the proposal  f o r  a "Canadian Regu la to ry  A u t h o r i t y "  
as though the Document's a u t h o r ( s )  were in  f a c t  b a s i ng t n e jnseWes . 
on the assumption that  the po 1 i t i c a  1~atmosphere in  the Northwes t  
T n r r jJ  is  not _a~>elevaM _£ ¥ ao r^ I}L iLD _a rijJü iin ^ lijl_ J lllo p o 3a_1  ' s
p o t e n t i a l  f o r  su c c es s .  While there  i s  no d i r e c t  r e f e r e n c e  to 
t h ïs"~facTo r—t n i ЛГ'Цоcumcnt there  may be an i n d i r e c t  but intended 
In fe re n ce  to be drawn from the remark on page seven ,  which reads :

" the  e s tab l i sh m en t  and opera t ion  of a Canadian 
Regu la to ry  A u t h o r i t y  should be more s t r a i g h t ­
forward  than in A laska  because of  l e s s e r 
j u r i s d i c t i o n a l  d i v i s i o n s ----- " .

Presumably t h i s  means that  in A l a s k a ,  where the people enjoy 
c o n s t i tu te d  p o l i t i c a l  r i g h t s  as a S ta te  of  the American Union 
and where the land c la ims of n a t i v e  people have been s e t t l e d  
in a lega l  agreement,  thé Federa l  Government's  Regu la to ry  
A u th o r i t y  must c o - e x i s t  w ith  and take due accounts  of  the laws 
and agencies of the S ta te  Government and of  the terms of the 
A laska  N at i ve  Claims Se t t lem ent  A c t ;  whereas in the Northwest j 
T e r r i t o r i e s ,  where the people do not have c o n s t i t u t e d  p o l i t i c a l  \ 
r i g h t s  as a Prov ince  of Canada and where n a t i v e  land c la im s  have! 
not been s e t t l e d  by lega l  agreement,  the Federa l  Government i s  \ 
f r e e  to and should e s t a b l i s h  u n i l a t e r a l l y  the proposed "Canadian^ 
Regulatory  A u t h o r i t y "  with e x c l u s i v e  powers of a d m i n i s t r a t i o n ,  
monitor ing and s u r v e i l l a n c e .

about 

rc .LoJn ,iC ' 5£ ' <L'

it/

the
On page 
A1 a s k a n

s i x  the Document summarises i t s  co n c lu s io n s  
s i t u a t i o n .  Conc lus ion  two i s  tha t

/
vk cS"* a 
h-&«a •

' the  government system tends to d u p l i c a t i o n  of e f f o r t  
and o v e r - i n s p e c t io n .  I t  works in s p i t e  of  i t s e l f  
because of the c o - o p e ra t i v e  a t t i t u d e  of government,  
i n d u s t r y  and na t ive  “‘c o p ie ,  i n an a tmos phe re_ of  
s o l id  s u p p o_r t nf t p p p -j p r> 1 i n ̂ —p̂ -S-j -G-C t . T h i s 
support stems from the f i n a n c i a l  b e n e f i t s  tha t  
w i l l  accrue to a l l  p a r t i e s  when o i l  begins to f  ! ow". w

• From co nc lus ion  one i t  may be c l e a r l y  
"the d u p l i c a t io n  of e f f o r t  and o v e r - i n s p e c t io n "

i n f e r r e d  that  
r e s u l t s  from

"the  j u r i s d i c t i o n a l  se t-up  in A la ska  (wh ich )  i s  
complex in the extreme as the p i p e l i n e  p ro je c t  
i s  superimposed on a t r a n s i t i o n a l  per iod from 
fe d e ra l  to s ta te  co n t ro l  c-f a p o r t io n  of the 
S t a t e ' s  land and in the wake of the A laska  
C la im s Se t t lem ent  A c t " .
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In  our v 1 ov/ the Document’ s reason ing may here be 
f a u l t y .  " D u p l i c a t i o n  of e f f o r t  and o v e r - in s p e c t  ion"  are to 
be a t t r i b u t e d  to p o l i t i c a l  development (the " t r a n s i t i o n a l  per iod 
fo l lo w in g  on d evo lu t io n  of p o l i t i c a l  a u t h o r i t y  and s e t t le m e n t  of 
land c l a im s )»  but the "atmosphere ov s o l i d  support  to which the 
above the Document c r e d i t s  the f a c t  that  the system works " i n  
s p i t e  of  i t s e l f "  i s  to be a t t r i b u t e d  s o l e l y  to " f i n a n c i a l  bene­
f i t s  tha t  w i l l  accrue to a l l  p a r t i e s  when o i l  begins to f l o w " .
I s  i t  not a t  l e a s t  p o s s ib le  that  both the negat ive  and the p o s i t i v e  
co n c lu s io n s  d e r ive  from the f a c t or tha t the P o jJ J jlJLa lJLP .У^ ..Р.РМ.П* 
preceded the ec onomic development?" That the d u p l i c a t i o n  and

? c t i on i s a p o l i t i c a l  p r i c e  paid f o r  economic d e v e lo p - .  ,
/5  /Al /><■/<- c  /=>-> « if f i r  f i j t  iort^olOb -fd ib tc j 'о-nS u 'W tbÿ

o v e r - in s p e c t io n  
ment? H  . _ ,  _ ,

/s co l k < J .

fCC<Ajru2

/s.
lnd'eedv, i s  i t  not p o s s ib le  to conclude tha t  the 

a t t r i b u t i o n  of cause in  these co nc lu s ions  i s  p r e c i s e l y  the 
opposi te  of  tha t  made? That the "atmosphere of s o l i d  support" 
d e r i v e s  from the s a t i s f a c t i o n  of t h 2 A la s k a n s '  ( i n c l u d i n g  n a t i v e )  
p o l i t i c a l  r i g h t s  and of the economic consequences which f low 
from them w h i l e  the " d u p l i c a t i o n  o f  e f f o r t  and o v e r - i n s p e c t io n "  
d er ive  from the f e a r s  of " a l l  p a r t i e s "  that f i n a n c i a l  b e n e f i t s

:h e i,r own e f f o r t ,  and / / fw i l l  not acc rue  to them u n le s s  the_y make 
t h e i r  own in s p e c t io n s ?  f n star/f

Perhaps the Document in tends to draw an analogy between 
the Northwest T e r r i t o r i e s  and Alaska  in a t t r i b u t i n g  f i n a n c i a l  
b e n e f i t  as a m ot iva t io n  f o r  support  of the p i p e l i n e ?  In tha t  
case the " s i n g l e  c e n t r a l  a u t h o r i t y "  which i t  proposes f o r  the 
Mackenzie V a l l e y  p ro je c t  would need only to hold out the same 
prospect, of f i n a n c i a l  benef i  i s  to a l l  p a r t i e  s in the North we s t 
T e r r i t o r i e s  as does the "complex j u r i s d i c t i o n a l  se t -up"  to a l l  
p a r t i e s  in A laska  for  the same s o l i d  support to be forthcoming 
from government,  i n d u s t r y ,  and n a t iv e  people in the Northwest 
T e r r i t o r i e s .  Such reasoning about the Northwest T e r r i t o r i e s  would 
probably  prove to be m is tak en .  A l l  the evidence at hand to date 
i s  tha t  the " n a t i v e  people" a t  l e a s t  ( f a r  from o f f e r i n g  " s o l i d  
suppor t " )  would w ithho ld  aJJ_ support and re fu se  any co -opera t io n  
in the p ro je c t  un less  a lega l  se t t lem ent  of t h e i r  land c la im s  
had preceded the d e c i s io n  to b u i ld  the p i p e l i n e .

As to the Government of the Northwest T e r r i t o r i e s  ( i n ­
c lud ing  in tha t  concept the T e r r i t o r i a l  C ounc i l )  the Document may 
have been w r i t t e n  upon the assumption tha t  as i t  i s  a c o n s t i t u t ­
i o n a l l y  subord inate  body to the M in i s t e r  of Ind ian  and Northern 
A f f a i r s  i t  i s  not fo rm a l l y  a " p a r t y "  to the p lanning and im p le ­
mentat ion process  in the p ip e l i n e  p r o j e c t .  That i t s  p o s i t i o n  i s  
n e c e s s a r i l y  the p o s i t io n  put forward by any o f f i c e r s  of  the 
Department of In d ian  Ь Northern A f f a i r s  deemed to be of h igher  
rank than the Commissioner of the Northwest T e r r i t o r i e s .  That 
through the e s tab l i shm ent  of the-Berger  Commission the Federa l

. . . . /4
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Government has prov ided f o r  the n a t iv e  people (who a r c  thus re 
cognised as a " p a r t y "  of  i n t e r e s t  in  the p r o j e c t )  to p a r t i c i ­
pate in the p lann ing p ro c es s .

The .ÇôVüTa-tVon o f  the northwest T e r r i t o r i e s  c i t i z e n s  
to the to ta l  popu la t ion  of Canada i s  very  n e a r l y  the same as tha t  
of A laskan c i t i z e n s  to the t o t a l  popu la t ion  of the United s t a t e s .  
Th is  paper has surmised th a t  A la skan  support f o r  the T ra n s -  
A laska  P ip e l in e  could not have been secured w ithout  the r e c o g n i t io n  
of the r ig h t s  of the A la skan  people in the leg a l  and c o n s t i t u t i o n a l  
developments of land c l a im s  se t t le m e n ts  and s ta tehood .  The recog­
n i t i o n  of the same r i a n t s  - de f a c t e  i f  not de j u r e  - in the 
Northwest T e r r i t o r i e s ' i s  s u r e l y  as n e c e s sa r y .  I t  i s  perhaps 
p o s s ib le  to e s t a b l i s h  a C en t ra l  A u t h o r i t y  which could get a 
p ip e l i n e  b u i l t  in  t o t a l  d i s r e g a rd  e i t h e r  of the n a t i v e  people 
of the Northwest T e r r i t o r i  es or  of the T e r r i t o r i a l  Government 
and C o u n c i l .  But to do so would s u r e l y  in cu re  at the very  l e a s t  
the s u l l e n  o p p o s i t io n  (and i t  i s  prudent - not a l a r m i s t  - to 
th in k  o f  worse)  of  the n a t i v e  people of the Mackenzie V a l l e y  
and a good measure of p e s s i m i s t i c  c y n i c i s m  on the p a r t  of  P u b l i c  
S e rvan ts  in the Northwest T e r r i t o r i e s  who suppose themselves  to 
be working f o r  c o n s t i t u t i o n a l  p o l i t i c a l  development.

In  e ssen ce ,  then ,  we can do no o ther  than to recommend 
tha t  the c o n s t r u c t io n  of the p i p e l i n e  be seen as an i s s u e  i n ­
sepa rab ly  bound up w i th  l e g a l - c o n s t i t u t i o n a l  q u e s t io n s  in v o lv in g  
the r ig h t s  o f  the people o f  the Northwest T e r r i t o r i e s ;  t h a t  de 
fa c to  r e c o g n i t io n  be given to the Counc i l  and Government o f  the 
Northwest T e r r i t o r i e s  as the body which stands  in ana logy to the 
S ta te  of A laska  in the secur ing  of these r i g h t s ;  and tha t  the 
se t t lem ent  of n a t i v e  land c l a im s  be seen as a n e c e s sa ry  ad ju n c t  
to - i f  not a foundat ion  of  - a s u c c e s s fu l  p ip e l i n e  c o n s t r u c t i o n
p r o j e c t .

fa  B n ) l le - r L o o c l0
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R. A. C r e e r y ,  
D i r e c t o r ,  
Department of 
Loca l  Government.
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