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DISCUSSION PAPER - REVISIONS TO THE INDIAN ACT
INTRODUCTION
The purpose of this paper is to present for further 
consideration a number of proposed revisions to the Indian 
Act. Its presentation is another stage in the revision 
process, a process which has encompassed several years, 
pre-dating even the initiation of the NIB/Cabinet Committee 
mechanism, has included over a hundred meetings, and has 
involved a wide range of discussions, related, analytical and 
research projects, and the presentation of various submissions 
for complete as well as partial changes to the existing Act.

This presentation also reinforces the concept of the primary 
involvement of the Indian people in the reshaping of the 
Act. The major emphases in the paper are derived from 
proposals received from Indian representatives, have been 
written to incorporate essential elements contained in 
Indian ideas, and are designed to advance the major expressed 
desire of Indian people - to exercise Indian control over 
Indian government, Indian lands, Indian education and other 
aspects of Indian socio-economic development.

There comes a point in time when all the thoughts, the 
implications, the options for action need to be pulled together 
into a format that aids discussion on a broader basis. 
Consideration by committee must give way to public appraisal.
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It is for the purpose of moving towards this larger process 
that this paper in its present form is advanced.

In the consideration of these proposals, a number of important 
factors should be borne in mind. In the first place, the 
submission of the proposals constitutes the next step in the 
whole of the process of bringing about revisions to the 
existing Indian Act. It will be followed by their presentation 
for public study and debate. This will include their 
presentation before Parliament, and their review by provincial 
governments and other interested Canadians.

The initial stage of this public review, however, will be 
the taking of these proposals to the Indian people themselves. 
Parliament will be asked to give this responsibility for 
meeting directly with Indian people across the country to the 
Standing Committee on Indian Affairs of the House of Commons.

This part of the process will have distinct advantages. As 
well as having some specific proposals for suggested changes 
to consider, the Indian people will have the chance to meet 
face-to-face with those Members of Parliament who would be 
most influential in recommending the form of Indian Act changes 
to the House of Commons. In earlier approaches, submissions 
for changes to the Act were heard only before Special Committees 
in Ottawa, a situation which did not adequately acquaint 
legislators with the daily reality of Indian concerns. By 
reversing this procedure, it is anticipated that the context 
of Indian input into the revision process will continue to 
be purposeful and direct.
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With this commitment to public review, it follows that these 
proposals are not to be considered as being written in 
stone. It is anticipated that many positive suggestions 
for change will be advanced, and that the Standing Committee 
will include these in the report it makes to Parliament on 
the reactions it receives to the proposed amendments.

As to the proposals themselves, it will be seen that they 
are based upon the three main principles outlined at the 
6th Annual General Assembly of the NIB at Truro in 1975.

In the first place, the emphasis in these proposals is 
upon the freedom of choice. While the main aim is to provide 
in law a basis for a system of tribal government which can 
be exercised at different levels - Band, Area or District, 
and Regional - there are built-in mechanisms which will 
provide that essential flexibility whereby Bands can decide 
how much power and responsibility they wish to undertake, at 
what pace they desire to do so, and under what circumstances 
they can take into their own hands these reins of government.
By means of these "opting-in" procedures, Bands will be able 
to adopt any changes as quickly or as slowly as they themselves 
wish to do so. If they prefer to remain under the present 
system, that option is also there.

Secondly, there is outlined a suggested system for the granting 
of Charters, together with the outline of a Charter Commission 
which could act as an agency independent of the Department 
of Indian Affairs in these matters. It will be seen that the 
work of such a Commission could be central to the achievement
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of Lhe dosi roil IndLnn control over the affairs of Indian 
pcopLe at whatever local level is required, without the 
omnipresent administrative control of the Department, but 
still within the overall trust responsibility of the Minister.

Thirdly, there is no attempt to completely revamp the present 
Indian Act. It was specified that amendments to the Act should 
be introduced on a phased basis. Consequently, this first 
phase of the amendment process has been concentrated on 
the following areas:

a) Tribal government
b) Education
c) Land surrenders
d) Hunting, fishing and trapping rights
e) Membership
f) Anachronisms in the present Act

Through the observance of these principles, through the careful 
adherence to the stated objectives and desires of the Indian 
people, the presentation of these proposed revisions to the 
Act has been arrived at. Now must come the next stage - the 
wide, thoughtful, open scrutiny of the suggested elements 
whereby Indian people can exercise firm control of their own 
political, social, economic and cultural affairs. It is 
anticipated that the final form of these proposed revisions 
to the Indian Act will prove to be a positive platform for 
future, even further-reaching amendments.

September 14, 1978.
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Indian Act Revision - Executive Summary 
I. Tribal Government

The present system of Band government was designed nearly 
thirty years ago and does not reflect the needs of Indian 
communities today. It is evident that the degree of 
regulation in, as well as the intent of, the present Indian 
Act has inhibited Indian Bands from effectively governing 
their own communities (e.g. problems of legal status, 
Ministerial approval of by-laws, etc.).
The proposed concept of TRIBAL GOVERNMENT, recognizing 
traditional pre-European institutions of Indian government, 
will encompass the responsibility for a broad range of 
social, economic and cultural activities effecting the 
well-being of Indian communities. It will be a form of 
authority unique to Indians and distinctly different from 
the usual form of municipal or local government.
The basis of tribal government decision-making authority 
will rest with individual Bands. District or Regional 
levels of tribal government will be proposed as mechanisms 
whereby resources available to Bands can be amalgamated, 
if desired, for more effective utilization, but the 
formulation of such second- or third-tier levels of 
government would stem from the upward delegation of Band 
authority.
Indian Bands, in addition to having the opportunity to 
choose or "opt in" to the type of government best suited 
to their needs, desires and capabilities, will also be 
able to remain under the basic provisionsof the present 
Indian Act.
Indian tribal government should be based primarily on the 
principles of responsibility and accountability to Band 
members. At the same time, the functioning of tribal 
government must be consistent with the principle of 
accountability to Parliament.
In consequence, the role of the Department will shift from 
focussing upon supervision and control to that of providing 
advice and support.

. . .2
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To assist the whole process, it is proposed that:
(a) a system of the granting of CHARTERS be created, 

whereby the nature and extent of assumed tribal 
government powers can be negotiated and recognized; 
and,

(b) a CHARTERS COMMISSION be established, to be responsible 
for the overall supervision of the negotiating, 
recommending and reviewing of such Charters.

The Charter would become the central legal instrument 
of individual tribal governments. They will specify 
in detail both the matter over which jurisdiction would 
be exercised (e.g. education; housing; public health 
and social services; etc.) and the manner in which that 
jurisdiction would be exercised. They will also detail 
the Federal government's responsibilities to the chartered 
authority (funding, etc.).
The Charter Commission, created under new provisions of the 
Act, would be a separate organization which, without 
jeopardizing the special responsibility of the Minister, 
would act as a mechanism independent of the Department to:
i) review capabilities of Bands requesting charters 

ii) conduct negotiations for charters
iii) recommend Ministerial approval of Charters
iv) monitor implementation of charters
v) act as"first level of appeal in disputes arising 

out of terms of charter
vi) recommend suspension or cancellation of charters, if 

necessary.
The Commission would need to enjoy the confidence of the 
Indian community, and Indian representation on the Commission 
would be essential. Commissioners would be appointed by the 
Governor-in-Council. The role of the Commission would 
evolve in tandem with the development of tribal government, 
and the Act should specify that it, along with the whole 
charter system, be subject to a mandatory Parliamentary 
review within ten years.

II. Education
Proposed revisions to the present "schools" section (to be 
retitled "Education") of the Act reflect the essence of 
previous submissions by the NIB and other groups concerning 
this activity.
The major proposals are that:
(a) the Minister shall be responsible for the provision

of educational services to Indian children resident on 
reserves ;
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(b) the Minister may make regulations to provide for 

the support of Indians in continuing education 
programs;

(c) in addition to the present provisions, the Minister
could enter into agreements with Indian Bands, universities, eti and other Federal departments for the provision of 
education services;

(d) all such agreements would require the prior approval 
of affected Bands;

(e) there be greater control of specific factors affecting 
the quality of education services to Indians;

(f) the ages of compulsory attendance be six to sixteen;
(g) truancy be dealt with from a positive rather than a 

punitive position, and that certain abhorrent sections 
of the Act, including s.120, be repealed;

(h) proyisions be made for the local exercise of choice
to include instruction in traditional religious beliefs in the school program; and

(i) provisions be made for the local inclusion of Indian 
languages within the school program.

III. Land Surrenders
Based upon the Joint Cabinet/NIB Committee decision of 
December 12, 1977, to accept and adopt the recommendations 
of the former Joint Working Group, the proposals advanced 
take into account discrepancies that were observed upon 
later examination of the originally agreed-upon revisions.
The major proposals are that:
(a) the surrender provisions of the revised Act apply 

only to lands surrendered for sale or other" long­term alienation (e.g. easement);
(b) such surrenders, including those for proposed use by 

other Crown departments or agencies, require submission 
to a Band referendum prior to approval being given;

(c) Ministerial power to enter into leases of reserve land 
be subject to the approval of the Band concerned, either 
directly or via specific delegation to the Band Council;

(d) Chartered Bands or, if so specifically delegated. Band 
Councils have the power to enter directly into leases;

(e) Bands may be given powers to extend their authority over
lands presently "surrendered" but not permanently alienated. 1
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IV. Hunting and Fishing
The proposed revisions are based upon the two main themes 
which are essentially important to Indian people in this 
area of activity. They are:
(a) increased statutory protection for Indian treaty 

rights in this area;
(b) clear Band powers and jurisdiction over the on- 

reserve management and utilization of fish and 
game.

It is therefore proposed that:
(i) the present section 88 of the Indian Act be revised 

to provide that federal, as well as provincial, laws 
of general application are subject to the terms of 
treaties, unless Parliament expressly provides other­
wise;

(ii) Bands be given clear authority to make by-laws
concerning the management and use of fish and game 
resources within boundaries of reserves, together 
with the clear powers to enforce such by-laws;

(iii) Bands be given authority, if they so chose, to enter 
into agreements with other Federal departments to 
bring into force upon reserves federal regulations 
concerning fish and game management;

(iv) Bands be able to request, in agreement with a province, 
that an Order-in-Counci1 enable provincial game laws
to be operative on reserves.

V. Membershij)
With the Cabinet committment to end discrimination on the 
basis of sex in a revised Indian Act, the membership 
proposals are based upon (if) the effect of marriage upon 
the status of Indian adults and (b) the effect of mixed 
marriages upon the status of children.
It is proposed that the status of registered Indians, both 
male and female, not be affected by marriage to a non- 
Indian. At the same time, it is proposed that a non-Indian 
person shall not gain status as a registered Indian upon marriage to an Indian.
On the question of children of mixed (Indian/non-Indian) marriages, it is proposed that:
(a) the children of such marriages (i.e. first generation) be given Indian status;
(b) the children of second generation mixed marriages 

(e.g. first generation Indian above to a non-Indian) may become a "Band beneficiary", at the
discretion of the Band concerned (i.e. under the terms of a by-law).



-5-

Certain sections of the present Indian Act appear to be 
anachronistic in present-day circumstances, and should 
be considered for repeal or amendment. These include:

VI. Anachronisms

(a) section 32(1) - sale of reserve agricultural produce 
in Prairie Provinces requiring authority 
in writing of the superintendent.

(b) sections 42 & 
43 - virtually unlimited Ministerial jurisdiction 

over Indian wills and estates.
(c) sections 94, 

95 and 100 concerning the possession of, sale to, 
- or effect of "intoxicants” upon, Indians.

(d) section 34 - "superintendent" powers over reserve
roads, bridges, etc.

Several other sections could also be considered under this heading.
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1 .  I N T R O D U C T I O N

The present system of band government was designed 
twenty-seven years ago and does not reflect the needs of 
Indian communities today.
The 1951 Act  p r o v i d e d  f o r  a l i m i t e d  i n c r e a s e  in  th e  
powers o f  bands ( e . g .  t h e  c a p a b i l i t y  t o  pass b y - l a w s ) ,  
how ever ,  t h e  M i n i s t e r  s t i l l  m a i n t a i n e d  a c o n s i d e r a b l e  
d e g r e e  o f  d i s c r e t i o n  and c o n t r o l  o v e r  band a f f a i r s .  As a 
r e s u l t  o f  t h e  r e s t r i c t i v e n e s s  o f  t h e  I n d i a n  A c t ,  bands  
have n o t  been v iewed as independent  and l e g i t i m a t e  
c e n t r e s  o f  d e c i s i o n - m a k i n g  w i t h  powers and 
r e s p o n s i b i l i t i e s  t h a t  a r e  d i s t i n c t  f rom t h o s e  o f  th e  
F e d e r a l  Gov ernme nt .  A l t ho u g h  th e  d e p a r t m e n t  has  
a t t e m p t e d  t o  i n c r e a s e  t h e  scope o f  band d e c i s i o n - m a k i n g  
th r o u g h  t h e  t r a n s f e r  o f  program s,  bands have been l a r g e l y  
t r e a t e d  as a d m i n i s t r a t i v e  a g e n ts  o f  the  D e p a r tm e n t .

It has become evident that the degree of regulation in 
the present Indian Act as well as its general spirit and 
intent has inhibited Indian bands from effectively 
governing their own communities (e.g. requirement for 
Ministerial approval of by-laws, problem of legal status 
of band negotiating contracts).
The following proposal for a Charter system of tribal 
government has been developed in order to provide Indian 
bands with a more flexible legislative framework that 
will enable Indians to govern their own affairs within 
the context of the Canadian community. The Charter 
system would provide tribal governments with the 
flexibility to assume powers that would be clearly under 
the authority of the band. This would establish the 
required framework for bands to acquire increased 
decision-making powers in areas such as socio-economic 
development, housing, education or social services.
The Charter system would be implemented through an 
institutional framework (e.g. Commission) which would 
provide for the full representation of Indians in the 
development of tribal government.
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A. The a im o f  T r i b a l  Government* :

The g o a l  o f  I n d i a n  t r i b a l  government  i s  t o  e n a b l e  
t h e  I n d i a n  p e o p l e ,  in  accor da n ce  w i t h  t h e i r  
c a p a b i l i t i e s  and d e s i r e s ,  t o  make t h e  m a j o r  
d e c i s i o n s  r e g a r d i n g  t h e  p o l i t i c a l ,  econom ic ,  s o c i a l  
and c u l t u r a l  w e l l  b e i n g  o f  t h e i r  c o m m u n i t ie s .  T h i s  
o b j e c t i v e  w i l l  be a c h i e v e d  by:

( i )  p r o v i d i n g  I n d i a n  p eo p le  w i t h  t h e  o p p o r t u n i t y  t o  
i n c r e a s e  t h e  a u t h o r i t y  and r e s p o n s i b i 1 i t y  o f  
t r i b a l  gove rn m ent ;

( i i )  l i m i t i n g  t h e  deg re e  o f  c o n t r o l  e x e r c i s e d  by t h e  
D epartm ent  and t h e  M i n i s t e r  o v e r  b a s i c  
community f u n c t i o n s .

2 . OBJECTIVES OF INDIAN TRIBAL GOVERNMENT

B. The b a s i s  o f  t r i b a l  government  under  f e d e r a l  l a w :

T r i b a l  government  under  f e d e r a l  law d e r i v e s  i t s  
l e g i t i m a c y  f rom two s o u r c e s :

( i ) The c o n s t i t u t i o n :  The B r i t i s h  N o r t h  A m er ica  Act

The BNA A c t  p r o v i d e s  t h e  Government  o f  Canada  
w i t h  e x c l u s i v e  l e g i s l a t i v e  a u t h o r i t y  f o r  th o s e  
m a t t e r s  wh ich  r e l a t e  t o  " I n d i a n s  and Lands  
r e s e r v e d  f o r  I n d i a n s " .  The l e g a l  powers and 
r e s p o n s i b i l i t i e s  ves te d  in  t r i b a l  government  
d e r i v e  t h e i r  l e g i t i m a c y  f rom l e g i s l a t i o n  
enacted  un d er  t h i s  a u t h o r i t y .

( i i )  H i s t o r i c  P r e c e d e n t :

I n d i a n  p e o p l e  had i n s t i t u t i o n s  o f  s e l f -  
government  b e f o r e  t h e  a r r i v a l  o f  t h e  Eu ro p ean s ,  
and t r e a t i e s  p r o v i d e  f o r  t h e  p r e s e r v a t i o n  o f  
th e s e  i n s t i t u t i o n s .

» The' con c ep t  o f  T r i b a l  Gov ernme nt ,  band, d i s t r i c t  and 
r e g i o n a l  l e v e l s  i s  d e f i n e d  in  S e c t i o n  3.



The nature of tribal government:
Indian tribal government will encompass 
responsibilities for a broad range of functions 
affecting the social, economic and cultural 
well-being of Indian communities. This, in addition 
to the unique relationship between the Federal 
Government and the Indian people, characterizes 
tribal government as a form of authority unique to 
the Indian community and distinctly different from 
«municipal" or "local" forms of government.
Bands as the foundation of tribal government:
The decision-making system at the band level must be 
the basis for the authority of tribal government. 
District, regional or national associations or 
groupings of bands should derive their authority 
from Indian bands.
Flexibility/"Opting-in" principle:
Tribal government must have the flexibility to cope 
with the wide diversity in economic, cultural, 
political and administrative development of Indian 
bands across the country. Indian bands should have 
the opportunity to choose or "opt in" to the type of 
government best suited to their needs, desires, and 
capabilities. Bands, may also choose to remain 
under the present Indian Act.
Responsibility and accountability:
(i) Indian tribal government should be based on the 

principles of responsibility and accountability 
to band members.

(ii) To as great an extent as possible tribal 
government should be financed in a way which 
enables full accountability and responsibility 
to the community for their own expenditures 
thus decreasing the need for detailed 
Departmental control of budgeting and 
expenditures. At the same time the functioning 
of tribal government must be consistent with 
the principle of accountability to Parliament.



G. Departmental Role
In order to assist and support Indian tribal 
government in the planning development and 
management of Indian communities DIAND will to as 
great an extent as possible shift its focus from 
supervision and control to advice and support.

H. Continuing Federal Obligations:
Tribal government should be able to exercise 
increased authority without adversely affecting in 
any way:
(i) The special relationship between the Minister 

of Indian Affairs and the Indian people;
(ii) the unique and continuing relationships of the 

Indian people to the Federal Government;
(iii) the responsibility of the Federal Government 

to meet commitments under law or the various 
treaties;

(iv) the special status of Indians and Indian lands;
(v) the provision of the local services available 

to Indian people.

THE TRIBAL GOVERNMENT SYSTEM

A. Definitions
In order to clarify the definitions relating to 
Indian government the following terminology will be 
employed: Indian Tribal Government refers to the
overall system of institutions that are proposed to 
give Indian people the ability to govern their own 
affa i rs.
There are three distinct levels at which Indian 
Tribal Government may operate:
(i) Band The level that deals with the affairs of 

an Individual Indian band. This level of 
authority forms the basic foundation of the 
Indian Tribal Government system.



( i i )  D i s t r i c t  The l e v e l  t h a t  d e a l s  w i t h  the  common 
a f f a i r s  o f  bands grouped t o g e t h e r  by t h e i r  
t r i b a l  a f f i n i t y ,  c l o s e  g e o g r a p h i c  p r o x i m i t y  o r  
f o r  o t h e r  r e a s o n s .

( i i i )  R e g io n a l  The l e v e l  t h a t  d e a l s  w i t h  the
a f f a i r s  o f  a l a r g e r  group o f  bands ( e . g .  a 
common t r e a t y ,  p r o v i n c e  o r  r e g i o n ) .

R o le s :  Bands, D i s t r i c t s  and Reg ions

The C h a r t e r  system i s  based on t h e  p r i n c i p l e  t h a t  
t h e  band l e v e l  o f  a u t h o r i t y  i s  t h e  f o u n d a t i o n  o r  
c o r e  o f  th e  t r i b a l  government  sys te m .  . I t  i s  
e s s e n t i a l  t o  t h e  s u c c e s s f u l  f u n c t i o n i n g  o f  t h i s  
system t h a t  d e c i s i o n - m a k i n g  and c o n t r o l  f l o w  f rom  
t h e  band .upwa rds  and t h a t  h i g h e r  l e v e l s  o f  a u t h o r i t y  
do n o t  impede community autonomy.

Over  80$ o f  bands in  Canada have a p o p u l a t i o n  o f  
l e s s  than  500 p e o p l e .  Most bands t h e r e f o r e  a r e  v e r y  
s m a l l  u n i t s  upon which t o  base s t r o n g ,  and 
autonomous l o c a l  c o n t r o l .  I t  i s  t h e r e f o r e  an 
i n e s c a p a b l e  r e a l i t y  t h a t  s i z e  o f  a community has a 
s i g n i f i c a n t  impact  on i t s  c a p a b i l i t y  to  g o v e r n .
Sm al l  com m unit ies  a r e  l i m i t e d  in  t h e i r  f i n a n c i a l  and 
human r e s o u r c e s  and cannot  t a k e  a d v a n ta g e  o f  the  
economies o f  s c a l e  a v a i l a b l e  t o  a u t h o r i t i e s  w i t h  
l a r g e r  p o p u l a t i o n s .

One way t o  overcome t h e  s i z e  p rob lem o f  many I n d i a n  
bands i s  to  d e v e l o p  D i s t r i c t  o r  R e g i o n a l  C o u n c i l s  
t h a t  can p r o v i d e  a d m i n i s t r a t i v e ,  a d v i s o r y  and 
f i n a n c i a l  s e r v i c e s  o r  o t h e r  f u n c t i o n s  such as t h e  
developm ent  and c o - o r d i n a t i o n  o f  p ro gram s.  T h is  
w i l l  e n a b le  bands t o  i n c r e a s e  t h e i r  management  
c a p a c i t y  w i t h o u t  l i m i t i n g  t h e i r  autonomy or  
d e c i s i o n - m a k i n g  a u t h o r i t y  w i t h  r e s p e c t  t o  t h e i r  
c o m m u n i t i e s .

The proposed C h a r t e r  system d e v o l v e s  powers and 
r e s p o n s i b i l i t i e s  d i r e c t l y  to  band g overn m ents .  The  
band,  in  t u r n ,  w i l l  be p r o v i d e d  w i t h  t h e  c a p a b i l i t y  
to  d e l e g a t e  f u n c t i o n s  o r  powers t o  d i s t r i c t  o r  
r e g i o n a l  I n d i a n  groups i f  th e y  so d e s i r e .
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In order to translate the foregoing principles into 
legislative changes, the Indian Act should continue to 
embody common provisions for all Indian communities, but 
at the same time provide the flexibility for bands to 
choose greater powers according to their requirements.
The proposed framework provides for the creation of 
charter provisions of the Act within the context of the 
general statute. Under the authority of the charter 
portion of the Act, charter agreements would be 
negotiated with individual bands or groups of bands. 
Community Program Agreements would also be established to 
implement the administrative aspects of the charter. The 
major components of this proposed framework are outlined below.
A . Statute (Indian Act)

(i) The statute would continue to provide for 
subject matters that would apply uniformly to 
all Indians and Indian bands across Canada 
(e.g. membership, taxation, justice, 
elections, referendums).

(ii) The charter provisions would focus on the 
establishment of the system - for the 
creation, or amendment of charters. It would 
include the following elements:
a) Provision for the Creation of Charters

4. FRAMEWORK FOR A CHARTERS SYSTEM OF TRIBAL GOVERNMENT

The charter system provisions would 
establish individual band charters as the 
central instrument of tribal government 
powers (subject to the general provisions 
of the Act). The Act would provide that 
the charter would be a legal instrument 
under which the band can exercise local 
government authorities and 
responsi bilities.
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b)  C h a r t e r  C o n t e n t s  nnd C r i t e r i a

The Act  would p r o v i d e  f o r  t h e  ran ge  o f  
s u b j e c t  m a t t e r s  t h a t  c ou ld  be c ov er ed  by 
t h e  c h a r t e r s .  For  e xa m p le ,  powers o ve r  
e d u c a t i o n ,  f i n a n c e  o r  l e g a l  s t a t u s  would  
be s u b j e c t  to  c e r t a i n  minimum c o n d i t i o n s .  
The C h a r t e r s  s e c t i o n  o f  t h e  Act  would a l s o  
s p e c i f y  t h a t  c e r t a i n  powers ( e . g .  those  
d e a l i n g  w i t h  th e  a l i e n a t i o n  o f  la n d  o r  th e  
amendment o r  n e g o t i a t i o n  o f  c h a r t e r s )  
c o u ld  be e x e r c i s e d  o n l y  i f  appro ved  by a 
r e f e r e n d u m .  I n  a d d i t i o n ,  g u i d e l i n e s  
c o n c e r n i n g  t h e  conduct  o f  e l e c t i o n s  ( e . g .  
b a s i c  e l e c t o r a l  r i g h t s  and p r o c e d u r e s )  
w i l l  be s p e c i f i e d .

c ) N e g o t i a t i o n  o f  C h a r t e r s

The s e c t i o n  would:  a )  p r o v i d e  t h e
g u i d e l i n e s  f o r  n e g o t i a t i o n  o f  c h a r t e r s ;  
b) o u t l i n e  th e  r o l e  o f  C h a r t e r s  Commission  
and bands in  n e g o t i a t i o n ;  c )  i n d i c a t e  who 
s i g n s  c h a r t e r s  ( i . e .  M i n i s t e r  and Band(s )  
and p o s s i b l y  C o m m is s io n ) .

d ) Ro le  o f  Band o r  D i s t r i c t

A c h a r t e r  would be n e g o t i a t e d  w i t h  an 
i n d i v i d u a l  band o r  group o f  bands and 
a pp ro ved  by band members th r o u g h  a 
r e fe r e n d u m  p r o ce d u re  p r o v i d e d  f o r  in th e  
s t a t u t e .  R e p r e s e n t a t i v e s  o f  groups o f  
bands c o u ld  i n t i a t e  t h e  n e g o t i a t i o n  o f  
c h a r t e r s  on b e h a l f  o f  and w i t h  t h e  
a p p r o v a l  o f  bands .  Once t h e  te rm s  o f  the  
c h a r t e r s  were n e g o t i a t e d ,  t h e y  would be 
s u b j e c t  t o  th e  a p p r o v a l  o f  t h e  band.

e)  R o le  o f  t h e  Commission-Terms o f  R e f e r e n c e

The r o l e  o f  t h e  C h a r t e r s  Commission would  
have t o  be s p e c i f i e d  in  g e n e r a l  terras 
w i t h i n  t h e  c h a r t e r  s e c t i o n .  In  a d d i t i o n ,  
t h e  Act  would p r o v i d e  t h e  a u t h o r i t y  and 
r e g u l a t i o n s  f o r  such a Commission.  A 
p r o v i s i o n  c ou ld  be made w i t h i n  t h e  Act  to  
r e q u i r e  a r e v i e w  o f  such a Commission  
a f t e r  a s p e c i f i e d  p e r i o d  o f  t i m e  ( e . g .  10 
y e a r s  ) .
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Г) Amendment, Suspension and Cancellation
The c h a r t e r s  s e c t i o n  would have to  o u t l i n e  
th e  amending and r e v i e w  p r o c e d u r e s  as w e l l  
as th e  t i m e  p e r i o d s  a l l o w e d  f o r  c h a r t e r s  
( e . g .  5 y e a r s ) .  A c l e a r  p r o c e d u r e  f o r  
r e v i e w ,  c a n c e l l a t i o n  or  su s p en s io n  o f  
c h a r t e r s  i s  a l s o  r e q u i r e d .

g) Relationship of Charter to General Statute
The present Indian Act provisions will 
continue to apply unless bands opt for 
charters. A statutory mechanism would 
have to be established to ensure that 
where a band negotiated a charter the 
terms of such a charter would prevail over 
the present local government provisions of 
the Act.

B. Charters
The legal instrument under which the bands would be 
able to exercise local government authority would be 
charters. Although individual band charters would 
be subject to the guidelines imposed by the parent 
statute, they would, in effect, permit the band to 
exercise tribal government powers. The charters 
would be neither statutory provisions nor 
regulations. They would, by virtue of the statute, 
have force of law and confer the same on the by-laws 
passed under such charters.
Once signed, the charter would be the central 
instrument of individual tribal governments. The 
band would pass its by-laws and conduct its 
government operations according to the terms of the 
charters and the general provisions in the Act.
The charters could also outline overall government 
funding responsibilities.

C. Community Program Agreements
Pursuant to the charters these Agreements, would 
provide for contractual, non-statutory arrangements 
such as annual budgets, program advisory or other 
services as well as suitable guidelines or 
accountability requirements. These agreements would 
be negotiated between the band(s) and the Department.



9

Such a greem en ts  cou ld  be m o d e l le d  on DREE sub­
a gr ee m en ts  o r  s c h e d u le s  and c o u ld  p o t e n t i a l l y  c o v e r  
a wide  ra nge  o f  programs or  a s p e c t s  o f  l o c a l  
government  a d m i n i s t r a t i o n .  The program a greem en ts  
would be w i t h  those  bands o r  groups o f  bands which  
have n e g o t i a t e d  c h a r t e r s .

5 .  CHARTERS

A lt hough  t h e  c o n t e n t  o f  s p e c i f i c  c h a r t e r s  w i l l  be t h e  
s u b j e c t  o f  n e g o t i a t i o n  i t  i s  r e a s o n a b l e  to  assume t h a t  
c h a r t e r s  w i l l  d e a l  w i t h  some o r  a l l  o f  th e  f o l l o w i n g  
m a t t e r s :

A . S t a t e m e n t  o f  P r i n c i p l e

The c h a r t e r  would be i n t r o d u c e d  w i t h  a S t a t e m e n t  o f  
P r i n c i p l e  which would a c t  as a pre am ble  t o  t h e  
c h a r t e r  and would o u t l i n e  th e  b a s i c  u n d e r l y i n g  
g u i d e l i n e s  upon which th e  agr ee m en t  t o e n t e r  i n t o  a 
c h a r t e r  i s  t o  be bas ed .  A l th o u g h  each s t a t e m e n t  
would be n e g o t i a t e d  w i t h  th e  p a r t i c u l a r  band 
con cerned  i t  i s  l i k e l y  t h a t  a t y p i c a l  s t a t e m e n t  
would c o n s i s t  o f :

C i )  r e c o g n i t i o n  o f  t h e  i n h e r e n t  l e g i t i m a c y  o f  
I n d i a n  s e l f - g o v e r n m e n t ;

( i i )  an acknowledgement  o f  t h e  f e d e r a l  g o v e r n m e n t ' s  
o n - g o i n g  r e s p o n s i b i l i t i e s ;

( i i i )  o t h e r  o b j e c t i v e s  or  p r i n c i p l e s  which th e  
concerned band o r  the  government  f e e l s  a r e  
p a r t i c u l a r l y  i m p o r t a n t .

B. L e g a l  S t a t u s

In  o r d e r  to  d i s c h a r g e  t h e  powers and d u t i e s  g r a n t e d ,  
to  bands by th e  s t a t u t e  and c h a r t e r  i t  i s  d e s i r a b l e  
to  e s t a b l i s h  th e  band as a d e f i n e a b l e  l e g a l  e n t i t y .  
T h ere  a r e  s e v e r a l  a l t e r n a t i v e  methods o f  a c h i e v i n g  
t h i s  aim -  i n c l u d i n g  t h e  c r e a t i o n  o f  a s p e c i a l  t y p e  
o f  l e g a l  e n t i t y  p a r t i c u l a r  t o  I n d i a n  bands by e i t h e r  
th e  s t a t u t e  o r  the  i n d i v i d u a l  c h a r t e r s .  The 
i m p l i c a t o n s  o f  s e v e r a l  o p t i o n s  must be examined in  
c o n j u n c t i o n  w i t h  th e  d e s i r e d  o b j e c t i v e s  in  o r d e r  t o  
d e t e r m i n e  which is  recomm endab le .
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The creation of the band as a legal entity would
generally provide for the following matters:
(i) name (e.g. The Band Government of White Bay;
(ii) membership;
(Hi) boundaries within which the government will 

exercise its powers;
(iv) on-going nature of the government (perpetual succession);
(v) power to acquire, hold and alienate property 

for authorized purposes subject to the terms 
of the general statute;

(vi) power to sue and be sued including provisions 
concerning the liability of the assets of a band ;

(vii) power to contract;
(ix) exemption of agents from personal liability 

when acting on behalf of the tribal government;
(x) decision-making structure;
(xi) other powers incidental to the exercise of 

governmental authority.

C . Decision-making Structure - 
Exercise of Community Powers
The charter would detail the following elements of 
the decision-making system:
( i ) Center of decision making

The charter would define how community 
decisions are to be made. Bands could choose 
among several options: (i) chief and council
(ii) community meeting, (iii) referendums
(iv) a combination of (a), (b), (c)
(v) any other suitable method.
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( i i ) S t r u c t u r e  o f  D ec is  i on-mak i ng System

The c h a r t e r  would s p e c i f y  t h e  s t r u c t u r e ,  r o l e  
and f u n c t i o n i n g  o f  th e  d e c i s i o n - m a k i n g  system  
( e . g .  r o l e  o f  c h i e f  and c o u n c i l ) ,  and o u t l i n e  
p r o v i s i o n s  f o r  th e  e s t a b l i s h m e n t  o f  
c o m m i t te e s ,  commissions,  boards  and any o t h e r  
community s t r u c t u r e s  deemed a p p r o p r i a t e ,  ( e . g .  
p r o v i s i o n  m ig h t  be made f o r  a semi-autonomous  
board to  a d m i n i s t e r  th e  community l i b r a r y ) .

( i i i )  O f f i c e r s

The c h a r t e r  would o u t l i n e  t h e  r o l e  and d u t i e s  
o f  t h e  n o n - e l e c t e d  o f f i c e r s ,  ( e . g .  c l e r k ,  band 
manager ,  t r e a s u r e r )  and s p e c i f y  mechanisms t o  
ensure  t h a t  t h e  d e c i s i o n - m a k i n g  s t r u c t u r e  i s  
h e l d  r e s p o n s i b l e  and a c c o u n t a b l e  t o  t h e  
com m uni ty .

D. E l e c t i o n s

( i )  E l e c t i o n s  - -  Pu rs uant  t o  g e n e r a l  e l e c t i o n  
g u i d e l i n e s  c o n t a i n e d  in  t h e  s t a t u t e ,  t h e  
c h a r t e r  w i l l  d e t a i l  th e  e l e c t o r a l  code t o  be 
used by t h e  band.  Such a code would s p e c i f y  
which o f f i c e r s  a r e  t o  be e l e c t e d ,  t h e  term o f  
o f f i c e ,  e l i g i b i l i t y  to  v o t e ,  method o f  
e l e c t i o n s  and o t h e r  r e l e v a n t  d e t a i l s .

E. Areas o f  J u r i s d i c t i o n

( i )  The c h a r t e r  w i l l  o u t l i n e  th e  p r o c e d u r e s  
g o v e r n in g  th e  e x e r c i s e  o f  l e g i s l a t i v e  power  
( e . g .  the  c h a r t e r  would s p e c i f y  t h a t  a l l  
d e c i s i o n s  must be made in  t h e  form o f  b y - l a w s  
o r  r e s o l u t i o n s ) .

( i i )  S u b j e c t  t o  the  p r o v i s i o n s  o f  t h e  C h a r t e r  
s e c t i o n  o f  t h e  A c t ,  th e  c h a r t e r  w i l l  s p e c i f y  
in  d e t a i l  the  m a t t e r s  o v e r  which t h e  
government  w i l l  e x e r c i s e  j u r i s d i c t i o n  and t h e  
manner i n  which i t  may e x e r c i s e  such  
j u r i s d i c t i o n .  Some o f  th e  g e n e r a l  a r e a s  o f  
band j u r i s d i c t i o n  might  be:

( a )  E d u c a t i o n ;

( b )  Community p l a n n i n g  ( m a s te r  p l a n ,  la n d  use  
p l a n ) e t c . ;
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( г )  H o u s i n g ;

( d )  P u b l i c  H e a l t h  and S o c i a l  S e r v i c e s ;

( e )  S o c io -e c o n o m ic  d ev e lo pm en t ;

( f )  Community F in a n c e s ;  —  i n c l u d i n g  c o n t r o l  
o v e r  re ve n ue  and c a p i t a l  fu n d s ;

( g )  R e g u l a t i o n  o f  h u n t i n g ,  f i s h i n g  and 
t r a p p i n g ;

( h )  O t h e r  powers t h a t  may be r e q u i r e d ;

( i )  Agreeme nts :  Under t h e i r  a r e a  o f
j u r i s d i c t i o n  band gove rnments  would be 
g iv e n  a u t h o r i t y  to  e n t e r  i n t o  a g r ee m en ts  
w i t h  o t h e r  b o d ie s  r e s p e c t i n g  t h e  e x e r c i s e  
o f  t h e i r  powers .  D i s t r i c t  a n d / o r  r e g i o n a l  
c o u n c i l s  cou ld  be e s t a b l i s h e d  p u r s u a n t  t o  
t h i s  a u t h o r i t y .

The c h a r t e r  would s p e c i f y ,  in  d e t a i l ,  t h e  s p e c i f i c  
powers which f a l l  u nder  t h e  g e n e r a l  a r e a s  o f  
j u r i s d i c t i o n  noted abo ve .

The powers assumed by a band government  would be 
l i m i t e d  o r  q u a l i f i e d  by t h e  p r o v i s i o n s  o f  t h e  
g e n e r a l  s t a t u t e  which might  r e s e r v e  c e r t a i n  powers  
t o  th e  F e d e r a l  Government  ( e . g .  c e r t a i n  m a t t e r s  
d e a l i n g  w i t h  th e  d i s p o s a l  o f  r e s e r v e  l a n d s ) .  The 
s t a t u t e  w i l l  have t o  be d r a f t e d  so t h a t  t h e r e  i s  no 
a m b i g u i t y  as to  which m a t t e r s  can be assumed by 
t r i b a l  government  and which w i l l  be e x e r c i s e d  by t h e  
F e d e r a l  Government .

F . Range o f  C h a r t e r s

C h a r t e r s  w i l l  be n e g o t i a t e d  by t h e  C h a r t e r  
Commission w i t h  each band.

I t  i s  l i k e l y  t h a t  t h e r e  w i l l  be a wide  v a r i a t i o n  i n  
t h e  typ e s  o f  c h a r t e r s  a d o p t e d .  Some c h a r t e r s  may 
c ov er  o n l y  one o f  two m a t t e r s  such as e d u c a t i o n  o r  
h o u s i n g ,  w h i l e  o t h e r  c h a r t e r s  may c o v e r  a w id e  ra nge  
o f  powers and p r o v i d e  f o r  a s o p h i s t i c a t e d  system o f  
d e c i s i  o n -m a k in g .
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Although there may be a wide variation between the 
specific components of charters, it is essential 
that some common guiding principles be developed 
that will assist the Commission in the negotiation 
of charters. These should be provided in the Act. 
For example, if bands are to assume greater 
authority for education or economic development, it 
will probably be necessary for them to become a 
legal entity. Similarly, if a band council has 
powers over band capital, some mechanisms will be 
required to assure the consent of band members. It 
is, therefore, likely that the minimum requirements 
or components of a charter would include legal 
status and election/referendum provisions.

6. RATIONALE AND PROPOSED ROLE FOR A CHARTERS COMMISSION
A. Rationale

In order to facilitate the development of charter 
agreements and to ensure that both the Federal 
Government and bands discharge their 
responsibilities pursuant to charters, it is 
proposed that a separate organization be created 
which could be titled —  The Charters Commission.
The rationale for this type of organization is as 
follows:
(i) The type of organization that is required is 

one that provides a flexible framework for 
Indians to exercise control over their own 
affairs in accordance with their own desires 
and capabilities. It is also essential that 
the organization be representative of and 
sensitive to the interests of Indian people.

(ii) Without jeopardizing the special responsibility 
of the Minister, the Commission would' provide a 
more independent mechanism than the Department 
to:
(a) Review the capabilities of bands to enter 

into charter agreements;
(b) Serve as a catalyst to encourage and 

assist bands in assuming powers and 
responsibilities; and

(c) Monitor the implementation of charters.
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( i H  ) The Commission c o u I ri p r o v i d e  a m o n i t o r i n g  r o l e  
end nppenl f u n c t i o n  t h a t  would be rll m o u l t  
f o r  t h e  D epartm ent  to  p e r f o r m  w i t h o u t  u n d u l y  
I n t e r f e r i n g  in t h e  a f f a i r s  o f  I n d i a n  
c om m u n i t ie s .

( i v )  S i n c e  th e  n e g o t i a t i o n  o f  c h a r t e r s  w i l l  be a 
complex and t im e -c o n s u m in g  t a s k  i t  would be 
d e s i r a b l e  t o  have a s p e c i a l i z e d  a g e n c y ,  f r e e  
f rom d a y - t o - d a y  D e p a r t m e n t a l  r e s p o n s i b i l i t i e s ,  
t o  conduct  t h e s e  n e g o t i a t i o n s .

B. Proposed Role

( i ) P r i n c i p l e s

S e v e r a l  p r i n c i p l e s  gove rn  t h e  d eve lo pm en t  o f
t h e  proposed r o l e  o f  t h e  C h a r t e r s  Commssion.

( a )  The n a t u r e  o f  the i n s t i t u t i o n a l  r o l e  o f  
t h e  Departm ent  make i t  an i n a p p r o p r i a t e  
i n s t r u m e n t  f o r  the  d e v e l o p i n g  and 
m o n i t o r i n g  t h e  C h a r t e r  s ys te m .

( b )  The M i n i s t e r  must a lw a y s  m a i n t a i n  h i s  
s p e c i a l  r e s p o n s i b i l i t i e s  f o r  I n d i a n s ;  t h e  
Commission cannot  r e p l a c e  t h i s  
r e s p o n s i b i l i  t y .

( c )  Because t h e  M i n i s t e r  i s  u l t i m a t e l y  
r e s p o n s i b l e  t o  P a r l i a m e n t  and T r e a s u r y  
Board f o r  th e  funds t h a t  a r e  a l l o c a t e d  t o  
t h e  D e p a r tm e n t ,  u l t i m a t e  d e c i s i o n - m a k i n g  
w i t h  r e s p e c t  t o  f u n d i n g  must rem ain  u n d er  
t h e  d i r e c t  c o n t r o l  o f  t h e  M i n i s t e r .  At  
some s t a g e  i t  may be d e s i r a b l e  t o  r e v i e w  
th e  p o s s i b i l i t y  o f  some form o f  d i r e c t  
a c c o u n t a b i l i t y  to  P a r l i a m e n t .

( d )  The Commission would o p e r a t e  f r e e  d e t a i l e d  
M i n i s t e r i a l  c o n t r o l  o v e r  i t s  d e c i s i o n s .

( e )  For  the  Commission t o  f u n c t i o n  e f f e c t i v e l y  
i t  must have s u f f i c i e n t  powers to  a s s e r t  
i t s  in dependence f rom t h e  D e p a r tm e n t .
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C - F u n c t i o n s  o f  C h a r t e r s  Commission

On the  b a s i s  o f  the  f o r e g o i n g  p r i n c i p l e s ,  t h e  
proposed  r o l e s  o f  t h e  Commission i n  t h e  n e g o t i a t i o n ,  
amendment , and m o n i t o r i n g  o f  c h a r t e r s  a r e  as  f o l l o w s :

( i ) N e g o t i a t i o n  o f  C h a r t e r s

The M i n i s t e r ,  on t h e  a d v i c e  o f  t h e  C h a r t e r s  
Commission would s i g n  c h a r t e r  a gr ee m en ts  w i t h  
a band o r  group  o f  bands .  To c o n c lu d e  such an 
a gr ee m en t  :

( a )  The Commission would d i r e c t l y  n e g o t i a t e  
c h a r t e r s  w i t h  bands and p r o v i d e  
reco mm endat ions  t o  t h e  M i n i s t e r .

( b )  The Commission would be r e q u i r e d  t o  h o l d  
p u b l i c  h e a r i n g s  w i t h  r e s p e c t  to  proposed  
c h a r t e r s .  A l l  i n t e r e s t e d  p a r t i e s  
i n c l u d i n g  t h e  M i n i s t e r  o r  h i s  
r e p r e s e n t a t i v e s  would be a b l e  to  
p a r t i c i p a t e  in t h e  h e a r i n g s .

( c )  The M i n i s t e r  cou ld  not  u n i l a t e r a l l y  a l t e r  
t h e  te rm s o f  proposed c h a r t e r s .  I n  t h e  
e v e n t  he wished changes made, he would  
r e f e r  th e  proposed c h a r t e r  back t o  the  
Commission f o r  f u r t h e r  n e g o t i a t i o n .

( i  i  ) O p e r a t i o n a l  Funding  and Community Program Agreements

The o v e r a l l  r e s p o n s i b i l i t y  and a c c o u n t a b i l i t y  
f o r  d e c i s i o n s  on f u n d i n g  l e v e l s  and programs  
would re m a in  w i t h  t h e  M i n i s t e r  and would  
a lw ays  be s u b j e c t  t o  t h e  a v a i l a b i l i t y  o f  funds  
from P a r l i a m e n t .

The Commission c o u ld  p l a y  a m e d i a t i n g  o r  
f a c i l i t a t i n g  r o l e  i n  t h e  n e g o t i a t i o n  o f  
Community Agreem ents ,  i n c l u d i n g  tho s e  t h a t  
e s t a b l i s h e d  f u n d i n g  l e v e l s .

( i i i  ) Appea ls

The Commission would s e r v e  as t h e  f i r s t  l e v e l  
o f  a p p e a l  r e g a r d i n g :

( a )  D i s p u t e s  a r i s i n g  o u t  o f  t h e  g e n e r a l  te rm s  
o f  a c h a r t e r ,  and
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( b )  D i s p u t e s  r e g a r d i n g  t h e  e na c tm e n t  o f  
b y - l a w s .  The Commission a c t i n g  as a 
q u a s i - j u d i c i a l  body would be empowered to  
a c c e p t  and a d j u d i c a t e  a p p e a l s  lod ged  by 
any per so n  o r  body ( i n c l u d i n g  t h e  
M i n i s t e r )  w i t h  an i n t e r e s t  in t h e  m a t t e r .

The n e x t  and f i n a l  l e v e l  o f  a p p e a l  would be to  
th e  c o u r t s .

( i v )  R e p o r t i n g / M o n l t o r i n g

The Commission would p r o v i d e  a n n u a l  r e p o r t s ,  
t h r o u g h  t h e  M i n i s t e r ,  t o  P a r l i a m e n t  on t h e  
o p e r a t i o n  o f  t h e  c h a r t e r  s ys te m .  The  
Commission would a l s o  be r e s p o n s i b l e  f o r  the  
m o n i t o r i n g  and r e g i s t r a t i o n  o f  b y - l a w s

(v )  ' Amendment o f  C h a r t e r s

The M i n i s t e r  c o u l d  app ro v e  amendments t o  
c h a r t e r s  on t h e  a d v i c e  o f  t h e  Commission and 
i n  a c c o r d a n c e  w i t h  s t i p u l a t i o n s  p r o v i d e d  in  
th e  I n d i a n  Act  o r  t h e  c h a r t e r .  The a d v i c e  o f  
t h e  Commission would be based on n e g o t i a t i o n s  
w i t h  t h e  b a n d ( s )  i n v o l v e d .

( v i ) R ev ie w ,  S u s p en s io n  and C a n c e l l a t i o n  o f  C h a r t e r s

A Band o r  o t h e r  i n t e r e s t e d  p a r t y  c o u ld  r e q u e s t  
a r e v i e w  o f  a c h a r t e r  by t h e  Commission o r  the  
C o u r t s .

I n  c as es  where d i s p u t e s  a r o s e  o v e r  th e  
D e p a r t m e n t ' s  f u l f i l l m e n t  o f  t h e  terms o f  a 
c h a r t e r  or  a g r e e m e n t ,  t h e  Commission would  
draw t h e  m a t t e r  t o  t h e  a t t e n t i o n  o f  the  
M i n i s t e r .  Bands would a l s o  have  normal  
r e c o u r s e  t o  t h e  c o u r t s  i n  t h e  case  o f  
c o n t r a c t s  bet ween  bands and t h e  D e p a r tm e n t .

The M i n i s t e r  would have the  a u t h o r i t y  to  
suspend o r  r e v i e w  a c h a r t e r  upon t h e  a d v i c e  o f  
t h e  Commission .  I n  a d d i t i o n ,  i n  cases  where  
t h e  band was in  s e r i o u s  v i o l a t i o n  o f  i t s  
c h a r t e r  t h e  G o v e r n o r - i n - C o u n c i l  c ou ld  c a n c e l  
such a c h a r t e r .



D. O r n e r a i  C h a r a d e r i s t i o s  o f  th e  Commission

( i )  T h ere  would be p r o v i s i o n s  t o  e n s u r e  t h a t  
I n d i a n  p e o p le  were r e p r e s e n t e d  in  th e  
membership o f  t h e  Commission and t h a t  th e  
Commission e n joy e d  the  c o n f i d e n c e  o f  t h e  
I n d i a n  community .  Commissioners  would be 
a p p o i n t e d  by t h e  G o v e r n o r - i n - C o u n c i l .

( i i )  The g e n e r a l  c o m p o s i t i o n ,  g u i d e l i n e s ,  
r e s p o n s i b i l i t i e s  and r e p o r t i n g  r e l a t i o n s h i p  o f  
t h e  Commission t o  th e  M i n i s t e r  and P a r l i a m e n t  
w i l l  need t o  be s p e c i f i e d  i n  t h e  A c t .  I t  i s  
e x p e c t e d  t h a t  once t h e  g e n e r a l  p a r a m e t e r s  o f  
t h e  o r g a n i z a t i o n  a r e  e s t a b l i s h e d ,  the  
Commission w i l l  be p r o v i d e d  w i t h  a 
c o n s i d e r a b l e  d e g r e e  o f  autonomy t o  d e f i n e  and 
d e v e l o p  i t s  r o l e  and o r g a n i z a t i o n .

( i i i )  The r o l e  o f  t h e  Commission- shou ld  be des ig n ed  
so as t o  e v o l v e  w i t h  t h e  d eve lo pm en t  o f  the  
T r i b a l  Government .

( i v )  A p r o v i s i o n  shou ld  be made in  t h e  Act  f o r  a 
m andatory  P a r l i a m e n t a r y  r e v i e w  o f  the  r o l e  o f  
t h e  Commission and th e  o p e r a t i o n  o f  t h e  
c h a r t e r  sys-tem w i t h i n  t e n  y e a r s .

CONSTITUTIONAL CONSIDERATIONS

W h i l e  i t  i s  c l e a r  t h a t  P a r l i a m e n t  has e x c l u s i v e  a u t h o r i t y  
t o  l e g i s l a t e  f o r  I n d i a n s  and l a n d s  r e s e r v e d  f o r  I n d i a n s  
p u r s u a n t  t o  s .  91 ( 24 ) o f  t h e  B . N . A . A c t , i t  must be  
r e c o g n i z e d  t h a t  t h e r e  a r e  c o n s t i t u t i o n a l  o u t e r  l i m i t s  to  
t h i s  j u r i s d i c t i o n .  I n  g e n e r a l ,  t h e  c o u r t s  have g i v e n  a 
l i b e r a l  c o n s t r u c t i o n  t o  t h e  ra nge  o f  s u b j e c t  m a t t e r s  
which  c o u ld  r e a s o n a b l y  be c o n s i d e r e d  as r e l a t i n g  t o  
•’ I n d i a n s  and la n d s  r e s e r v e d  f o r  I n d i a n s " .  D e s p i t e  t h i s ,  
h o w ev e r ,  th e  c o u r t s  would no doubt  i n t e r v e n e  where t h e y  
c o n s i d e r e d  t h a t  t h e  f e d e r a l  government  had i n t e r v e n e d  in  
a p r o v i n c i a l  sph ere  o f  a u t h o r i t y  under  th e  g u i s e  o f  
l e g i s l a t i n g  f o r  I n d i a n s  and I n d i a n  la n d s  o r  where they  
c o n s i d e r e d  a m a t t e r  n o t  t o  be in  " p i t h  and s u b s ta n c e "  
r e l a t e d  t o  I n d i a n s  and I n d i a n  l a n d s .  In  o r d e r  t o  reduce  
p o t e n t i a l  c o n s i t u t i o n a l  p r o b le m s ,  i t  w i l l  be n e c e s s a r y  to  
em p ha s ize  the  un iq ue  I n d i a n  and I n d i a n  la n d  o r i e n t a t i o n  
and r a t i o n a l e  beh in d  new l e g i s l a t i o n  f o r  t r i b a l  
g o v e r n m e n t .

I t  must be r e c o g n i z e d  t h a t  c e r t a i n  p r o v i n c i a l  laws o f  
g e n e r a l  a p p l i c a t i o n  a p p l y  t o  t r i b a l  government  by v i r t u e  
o f  S e c t i o n  88 and common la w .  As such ,  t r i b a l  government  
p r o p o s a l s  w i l l  a t t e m p t  to  r e c o n c i l e  t h e  p o s s i b l e  a r e a s  o f  
c o n f l i c t  between f e d e r a l  and p r o v i n c i a l  J u r i s i d i c t i o n s .
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KDUCATION
The education of Indian children is a major concern of the 
Indian people. This has been emphasized on numerous occasions, 
using many different forums. Of particular significance have 
been the presentations of the NIB policy paper "Indian Control 
of Indian Education" (December, 1972), and the proposals for 
revisions to the Indian Act of October, 1974 (Indian Act Study 
Committee, Indian Association of Alberta) and September 1976 
(Education Sub-Committee, NIB).
The philosophies represented by these submissions, together with 
the essence of their basic proposals, are reflected and incorporated 
in the proposed changes outlined in this section of suggested 
revisions to the present Act.
IT IS PROPOSED THAT: I. II. Ill.
I. General

a) The provisions under these sections of the Act be 
entitled "Education" rather than "Schools".

b) Definitions relating to the educational provisions of 
the Act be updated to cover such topics as "continuing 
education", "special education", "language of 
instruction", etc.

II. Responsibility for Educational Services
a) The Minister shall assume responsibility for the 

provision of educational services to Indian children, 
including the establishing, operating and maintaining 
of schools on reserves.

b) The Minister may make regulations to provide for the 
support of Indians in continuing education programs.

Ill. Educational Agreements and Charters
a) In addition to the present provisions of s.114, the 

Minister be authorized to enter into agreements for 
the delivery of educational services to Indians with:
i) an Indian Band or Bands,
ii) private as well as public or separate school board,

iii) universities, colleges, and technical or vocational 
institutes,

iv) other Federal Government departments.
b) All such agreements entered into (except those with 

an Indian Band or Bands) , should require the approval 
of the appropriate level of tribal government (Band,
District or Regional);
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,:) l'1 r̂tJer to facilitate the entering into of such
agreements with Indian Bands, provisions relating 
specifically to the granting of EDUCATION CHARTERS 
be written into a revised Indian Act. •

IV. Quality of Education
a) In order to make the provisions of the present s.115 

more effective, the Minister be authorized, as 
required, to make regulations concerning specific 
factors affecting the quality of educational services 
for Indian children including:
i) teacher qualifications, 

ii) curriculum development
iii) program accreditation,
iv) professional supervision.

b) The Minister be authorized to enter into agreements, 
as required, for the support and maintenance of Indian 
children attending special schools (e.g. for the 
physically handicapped, etc.).

V. Compulsory School Attendance
a) The age of compulsory school attendance for Indian 

children be lowered to six years from seven, as 
presently stated in s.116.

b) No compulsory school attendance should be required of 
Indian students over the age of sixteen.

VI. Excusable Absence from School
a) The present term "husbandry" in s.117(b) be replaced by 

"traditional hunting, trapping or other seasonal family 
support activities".

b) The present wording in the same section "with the 
permission in writing of the superintendent" be 
replaced with "by prior arrangement with the appropriate Education authority".

VII. Truancy
a) In order to emphasize the positive encouragement of good 

school attendance behaviour, s.119 be amended in the following manner:
i) references to the appointment and powers of truant 

officers be deleted and instead the Minister be 
authorized as required, to make regulations to 
ensure the attendance of Indian children at achool;

ii) there be no authority for any person involved in 
attendance supervision to enter an Indian home 
without the consent of the residents (s.119(2)(a));



3-
iii) if parents (guardians) are found guilty of a school 

non-attendance offence (s.119(3), no double penalty 
(i.e. fine and imprisonment) be imposed;

iv) the present sections 119(4), 119(5), and 119(6) 
be repealed.

b) Section 120 of the present Indian Act be repealed.
VIII. Religious Instruction

A sub-section be added to s.121 of the present Act which 
would establish that, where Indian Bands so desire, 
instruction in traditional Indian religious beliefs can 
be given by Band-approved Elders as part of the provisions 
normally made in this part of the school program.

IX. Use of Indian Languages in Schools
a) Indian languages be recognized as approved languages 

of instruction in the instructional program at the 
kindergarten and elementary school level;

b) Band approval be sought prior to the adoption of an 
Indian language as a language of instruction in any 
Indian kindergarten or elementary school;

c) Certain standards be required by the Band (e.g. avail­
ability of instructional materials and teachers ;
the role of English of. French as second-language 
subjects; etc.) in the giving of this approval;

d) Indian languages also be recognized as approved 
languages of study and enrichment at both the 
elementary and secondary school level.

September 20, 1978.



INDIAN ACT REVISION

Discussion Paper: 
Land Surrenders



REVISION TO THE INDIAN ACT 
________ LAND SURRENDERS

A concern of the Indian population, as expressed by the 
National Indian Brotherhood (N.I.B.) is the loss of band 
control over lands surrendered for leasing. It is generally 
felt that bands should have more authority to approve and 
to enter into leases. It is also believed that bands should 
maintain by-law jurisdiction and regulatory control over 
leased reserve lands.
On December 12, 1977 the Joint Committee of Cabinet and the 
NIB agreed to accept and adopt recommendations of the Joint 
Working Group on the Indian Act revisions on the issue of 
Land Surrenders. The recommendations included suggested 
mechanisms whereby they could be implemented through revisions 
to the Indian Act. In preparing this current proposal, these 
suggestions have not been strictly adhered to in order to 
maintain the internal consistency of the revised Indian Act. 
Also, on closer examination it was found that some of the 
suggested amendments do not bring about the desired results.
Consequently, the approach taken has been to identify four (4) 
major objectives in the recommendations of the Joint Committee 
and to look for the best means of accomplishing them. In 
addition, because of possible implication for all sections 
of the Act, a decision was made not to change any of the 
definitions in the current Act, but rather to Implement the 
recommended changes by other means. The work was done under 
the assumption that only those sections dealing with Surrenders 
for lease would be changed and there would not be changes to 
those dealing with surrenders for unconditional sale, for 
easement, or for other perpetual alienations of interest 
in reserve land.

Objectives of Amendments

1. TO RESTRICT THE LAND SURRENDER PROVISION OF THE ACT 
TO SURRENDERS FOR SALE.
Sections 37 to 41 of the Indian Act deal with all land 
surrenders, be they for sale, lease or easement.
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By modifying Section 37, which requires a surrender of 
reserve lands by a band to the Minister before the Minister 
may lease, sell or otherwise dispose of the land, the 
surrender provisions can be limited to apply only to sale 
or other long term alienation (e.g. easement). A surrender 
of reserve land for uses by the Crown for purposes other 
than the administration of the Indian Act may also be 
desirable. This requirement is considered necessary because 
of the dual responsibility of the Crown in such situations. 
Currently, those Departments or Crown Agencies that do not 
normally have expropriation powers and can not use Section 35, 
may only use reserve land after entering into agreement 
with the Department, which generally only does so with the 
consent of the band council. In the future, to ensure that 
bands understand fully and are in complete agreement with a 
proposed Crown use, established surrender provisions should 
be followed. Another method to ensure complete understanding 
of such a Crown use would be to require a band referendum 
prior to the approval of such a use by the Crown.
Since this suggested amendment to Section 37 removes the 
mechanism of surrendering lands for leasing purposes, the 
Minister would no longer have the opportunity to lease 
reserve lands or lands reserved for Indians.

2. TO GIVE THE MINISTER POWER TO ENTER INTO LEASES OF RESERVE 
LAND, SUBJECT TO THE APPROVAL OF THE LEASES BY THE BAND,
OR IF IT HAS DELEGATED THE AUTHORITY, BY THE BAND COUNCIL.
To give the Minister power to enter into leases, it is 
suggested that Section 53, which now gives the Minister 
power to manage, sell, lease or dispose of surrendered 
lands, be amended. The amendment would authorize the 
Minister to enter into leases of reserve land, but only 
with the approval of the band, or if they have delegated 
their approval authority, with the approval of the band 
council. Provision should also be included to allow the 
band to revoke any delegation of authority given, as long 
as the revocation be subject to any interest legitimately 
acquired under the original delegated authority. A sub­
section protecting individual interests in reserve land 
(such as lawful possession) and providing for compensation 
of these interests should also be added to Section 53.
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If a band has entered into a charter agreement with 
the Minister, part of the referendum vote for or 
against the charter could include the delegation of 
the band's authority to consent to Ministerial leases 
to the band council. The power of the band to revoke 
this delegation would also have to be built into 
the charter.
If Section 53 is amended as suggested the Minister 
would no longer have authority to deal with lands 
surrendered for sale and those lands under lease 
already at the time of the amendment to the Act.
By modifying Section 41, the Minister or a person 
appointed by him for the purpose could be authorized 
to manage, lease or sell surrendered lands.
Minor amendments to Sections 18(2), 28(2) and 58 
would allow the Minister to use reserve land, to 
give permits or to enter into agricultural leases for 
reserve land only after receiving the consent of the 
band, or if this power has been delegated, of the 
band council.

3. TO GRANT POWER TO BANDS TO ENTER INTO LEASES OR THE 
POWER TO DELEGATE THIS POWER TO THE BAND COUNCIL.
There are two ways of accomplishing this.
The first would be to use the present section 60, 
which authorizes the Governor in Council, at the 
request of the band, to grant the band "the right 
to exercise such control and management over lands 
in the reserve occupied by that band as the Governor 
in Council considers desirable." Some provision for 
the protection of individual interest would have to 
be added to this Section.
The advantages to this method would be that no 
further amendment to the Act would be required since 
leased lands would still be reserve lands occupied 
by the band. The majority of bands in Canada would 
be able to take over the management of leases without 
any change in band structure or status..

. . . 4



It could be argued, however, that if the Minister is 
going to give bands the power to manage land, he should 
also make sure that they accept the legal responsibilities 
associated with that power. Title to reserve lands rests 
with the Crown, which administers them for the use and 
benefit of Indian bands. The Crown ie responsible for 
the good management of these lands and is being held 
responsible, through the claims process, for their 
bad administration in the past.
It may be irresponsible for the Minister to recommend 
to the Governor in Council that the Minister's manage­
ment power be transferred to a band which could not 
be held legally liable to the lessee or to the band.
To protect the band and its individual members and to 
protect the possible lessee, it is envisioned that 
land management be granted by way of charter. Bands 
who wished to have management power over lands would 
therefore have to make it part of their charter. A 
band could then delegate these management powers to 
the band council, either during the initial referendum 
to approve the charter, or later. Provisions to 
allow the band to revoke the delegation would also be 
included in the charter. It could happen that a 
band s charter only deals with management of lands.

TO EXTEND THE LOCAL GOVERNMENT POWERS OF THE BAND 
OVER LANDS THAT ARE PRESENTLY "SURRENDERED LANDS" 
WITHIN THE MEANING OF THE ACT BUT WHICH HAVE NOT BEEN 
PERMANENTLY ALIENATED BY HER MAJESTY.
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The extension of powers could be automatic if done by 
some amendment to the definitions of either "reserve" 
or "surrendered lands;" this, however, is not advisable.
It would not be in anyone's best interest to alter the 
status of land without first identifying the interests 
affected and the implications to those interests. It 
is suggested that Section 41, part of the present 
surrender provisions, be amended so that a band 
could revoke a surrender of lands in the same way 
that the land was first surrendered. A revocation would 
have to be accepted by an Order in Council and would be 
subject to any conditions attached to that Order in Council.
Any future leases, under the revised Indian Act, would 
not take lands out of the reserve and therefore the 
lands leased would be subject to band council jurisdiction.

Other Issues

These proposed revisions to the Act raise a number of 
issues that still have to be considered. Although it is 
proposed to give bands power to approve of leases and the 
option to delegate this approval authority to the band 
council, there is no mechanism the band could use to 
exercise this power. How the majority of the band or the 
band council can be seen to be consenting to an exercise 
of their power could be tied in with other aspects of local 
government, or could be the subject of specific regulations passed pursuant to Section 73(3).
Lenders may be wary of giving loans to lessees of reserve 
land because of the uncertainty of the security offered. 
Lessees could find themselves subject to band by-laws, but 
have no voice in the making of those by-laws. Many bands 
may wish to create some limited provincial jurisdiction 
over leased land in order to facilitate development, and 
it is not clear that this is possible under the proposed revisions.

A further issue which has been raised by Reserves and Trusts 
is the requirement to open a third register of "leased Indian 
lands in addition to the current surrendered lands and 
reserve general registers in order to properly register interests in leased reserve lands.
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Indian Act Revision -- Indian Hunting and Fishing

Introduction

Hunting, fishing and other land-based activities of the Indian 
people such as trapping and gathering continue to be 
activities which are integral to the cultural, social and 
economic well-being of Indian people, particularly those who 
continue to live off the land. For those Indians who are 
following non-traditional lifestyles, these activities often 
retain a vital cultural and social significance which 
contributes to their Indian well-being in society by supporting 
and renewing the sense of Indian cultural identity.
The following proposals for a revised Indian Act revolve 
around two basic themes which.the Government believes are 
essential if the importance of these activities to Indian 
people are to be recognized and given practical meaning. The 
themes are increased statutory protection for Indian treaty 
rights in this area and clear Band powers and jurisdiction 
over the on-reserve management and utilization of fish and 
game. These are the essential elements of proposed revisions 
of the Act in this area because the Government feels they 
will provide Indian people with the necessary statutory and 
jurisdictional base from which to effectively participate in 
the making of resource-related decisions, plans and policies 
which will affect them.
Indian people have long expressed their commitment to the 
principle of conservation. At the same time they have not 
been provided with an opportunity to participate with 
government in achieving the conservation objective. There 
have not been the necessary mechanisms for Indian people to 
contribute their particular knowledge and expertise to resource 
management questions. An underlying objective of these 
proposals on the part of the Federal Government is the 
encouragement of joint resource management regimes 
necessitated by modern conditions. The proposed revisions 
which follow are meant to effect this objective by providing 
Indian people with a more secure base of statutory and 
jurisdictional recognition of their rights and powers in this 
area. This will hopefully enable them to more confidently 
and effectively participate in such joint resource regimes.

.. . 2
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II. Proposals for Revision

1. Section 88 Revision

It is proposed that the present Section 88 of the Indian 
Act be revised to provide that federal, as well as 
provincial laws of general application, are subject 
to the terms of treaties unless Parliament expressly 
provides otherwise.

Implications:

A. This would erase the double-standard which has 
existed to date whereby only the provinces effectively 
have to respect treaty rights. This would 
strengthen the "moral" position of the Federal 
Government with the Provincial Governments and
with Indian people in Tripartite talks.

B. The official policy of the Federal Government to 
honour the spirit and terms of treaties and to meet 
its lawful obligations with Indian people would
be given meaning.

C. The revision as proposed would maintain the principle 
of the sovereignty of Parliament while at the same 
time ensuring that "negligent" treaty abrogations
do not occur as they have done in the past. It 
would place the onus on Parliament of duly considering 
treaty obligations and expressing a specific intent 
to abrogate them if it deemed necessary to do so.
It would appear that Parliament would need to do 
this in some cases to deal with the lack of a proviso 
for government regulation in some of the treaties 
e.g. Robinson Huron, Robinson Superior.

D. The numbered treaties provide for regulation of 
Indian hunting and fishing by the Federal Government. 
The scope of this regulatory power has been unclear 
to date and there has been a tendency on the part
of government to consider it as very open-ended.
The revision to Section 88 now suggested may serve 
to delimit in a reasonable and equitable fashion this 
very broad and uncertain federal regulatory power.

. . .  3
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It is still uncertain however whether the courts 
would find that present federal gun control law, 
National Parks Act, Migratory Birds Convention Act 
and Fisheries Act apply to Indian people as valid 
regulation contemplated by the treaties. Where, 
treaties are silent about government regulation, 
such laws would appear not to apply to the Indian 
people entitled to the benefits of these treaties. 
Accordingly the Migratory Birds Convention Act 
would not apply to them and Canada would effectively 
be in breach of international convention through 
such a revision without a parallel revision of 
the MBCA and Convention.

E. The "terms of the treaties" will become increasingly 
important because of the revision to Section 88 now 
proposed and because the treaties are couched in 
very general and unclear language, this may lead to 
increased litigation.

F. While the Migratory Birds Convention Act and the 
Federal Fisheries Act are federal legislation, they 
deal with areas which the provinces consider to be 
otherwise within their jurisdiction in the sense 
that they form part of the natural resources of the 
province. In that it would be a unilateral federal 
initiative, the revision of Section 88 now proposed 
would appear to disregard this constitutional 
"fact of life" which has until now been recognized 
by the Federal Government through its practice of 
giving provinces an almost total free-hand ih the 
formulation of provincial regulations pursuant to 
these acts. The double-standard which has existed, 
whereby only provincial and not federal laws of 
general application are subject to treaties, has 
been to the Provinces' advantage in this sense and 
they may be concerned with the loss of this advantage 
as a further weakening of their resource management 
capabilities.

G. It is unclear what the effect of such a revision 
would be on Indian hunting and fishing on the
. Prairies. The Courts have not settled the question 
of the full effect of the Natural Resources 
Transfer Agreements on the Prairie treaties.
Moreover, to what extent are these agreements, 
which are now part of the constitution, the present 
source of Indian hunting and fishing rights on the 
Prairies?

. .  . 4
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2. Band Powers

It is proposed that the revised Indian Act provide 
clear authority to Bands to make by-laws concerning 
the management and use of fish and game resources 
within the boundaries of reserves and clear powers 
to enforce such by-laws. As part of this, Bands 
should be given the authority to enter into agreements, 
if they chose, with other Federal Departments concerned 
with fish and game management to bring into force, on 
the reserve, federal regulations. Provision should also 
be made whereby, on the resolution of a Band Council 
and with the concurrence of a province, provincial 
game laws could be brought into force on a reserve 
by Order-in-Council.
Implications
A. This is consistent with the entire thrust of the 

revision package which is to provide Bands with 
clear powers over matters that closely affect them.

B. It will provide Bands with a clear jurisdictional 
and statutory base which can be used in negotiations 
to effect Indian participation in resource management 
issues and policy and program formulation. For 
example, a Band and Province might agree to ask for 
an order-in-council to bring provincial game laws 
into effect on a reserve in return , for provincial 
commitments regarding Indian participation on
local game advisory boards. The Band might also 
seek commitments from a Province that it will 
appoint Band members as game enforcement officers 
on the reserve.

C. On the other hand, most reserves are too small 
to make reserve fish and game management regimes 
(by-laws, agreements, etc.) either necessary or 
effective as a negotiating tool with provinces or 
other federal departments. Off-reserve Indian 
hunting and fishing is the greatest concern of 
Indian people and the area most in need of joint 
resource management regimes.

. . .  5
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Other Options considered

1. Federal Regulation of Off-Reserve Indian Hunting and 
Fishing through the Indian A c t . ______________

Implications

A. This option is based on the legai opinion that 
off-reserve Indian hunting, in both treaty and 
non-treaty areas of Canada is a double aspect area 
under the Constitution. This means that Parliament 
could occupy the field through specific Indian 
hunting and fishing legislation and so supplant 
otherwise valid provincial legislation by the 
doctrine of paramountcy.

B. This option was rejected because of the uncertainty 
concerning its constitutional validity and because 
politically, such federal occupation of a shared 
field would have adverse federal-provincial . 
implications. It would be bitterly attacked by the 
Provinces as an unwarranted interference with their 
resource management responsibilities. The provincial 
argument, which would likely also be supported by 
Federal Departments such as Fisheries and Environment 
would be that it is unworkable and inconsistent
with the exigencies of modern resource management 
to have separate regulatory schemes for hunting 
over the same area. The Federal Government would 
not be able to administer and enforce such a separate 
regime of Indian hunting without provincial 
cooperation and the political climate created by 
federal occupation of the field would not be conducive 
to such necessary cooperation.

2. Extend the System of Rights in the Prairie Natural
Resources Transfer Agreements across the whole of Canada

Implications:

A. Under this option, the revised Indian Act would
provide that all registered Indians in Canada woùld

... 6
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be subject to the fish and game laws in force 
within a Province except when hunting or fishing 
for food on unoccupied Crown land or other lands 
to which they had a right of access.

B, While this scheme would regularize the present 
situation wherein there is a wide disparity in 
the rights enjoyed by Indians in various parts of 
Canada, it would represent a unilateral re-writing 
of Indian hunting and fishing rights in Canada by 
the Federal Government. Such an option would 
contradict the Government's stated policy of 
respecting treaty obligations and could jeopardize 
present Indian aboriginal claims negotiation 
by appearing to prejudge the extent of Indian 
hunting and fishing rights.
It is.also unclear from a constitutional standpoint, 
whether the Federal Government could unilaterally 
create such a scheme of rights through the Indian Act.

September 14, 1978
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INDIAN ACT REVISIONS - MEMBERSHIP

In tro d u c t io n

Discrimination on the grounds of sex is found in the 
registration sections of the Indian Act. Attention has 
been focused on Sections 12(1)(b) and 11(1)(f) in 
particular which state respectively that (1) an Indian 
woman who marries a non-Indian man is no longer entitled 
to be registered; and (2) a non-Indian woman who marries 
an Indian man is entitled to be registered.

Revisions to these particular sections of the Act 
necessarily give rise to consideration of the entitle­
ment to be registered of children of mixed marriages, 
and hence to the broader question of "membership" in 
terms of the definition of who is an Indian under 
the Indian Act.

The F e d e ra l governm ent's p ro p o sa l fo r  r e v is io n s  to  the 
Ind ian  A c t  in  the a re a  o f  m eitàership i s  in  two p a r t s ,  
d e a lin g  w ith :

(a) the e n t it le m e n t  to  be r e g is t e r e d  o f  spouses o f  
mixed m a rria g e s ; and

(b) the e n t it le m e n t  to  be r e g is t e r e d  o f  c h i ld r e n  o f  
mixed m a rria g e s .
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Proposal
This proposal has been developed as a basis for discussion 
of the membership issue following consideration and study 
of a wide variety of possible revisions to the Indian Act in 
this area, many of which have been received.from Indian groups 
across the country. While proposing to establish.by statute 
the criteria for entitlement to be registered under the Indian 
Act, it also seeks to give bands increased discretion.
This proposal might be modified or a new approach developed, 
to better meet the Indian peoples' desires and concerns 
with regard to the membership issue.
A. Entitlement to be registered of spouses of a mixed

m a r r i a g e ____________________________________
1. Indians remain entitled to be registered on 

marriage to a non-Indian.
2. Non-Indians do not become entitled to be 

registered on marriage to an Indian.
B. Entitlement to be registered of children.of a

mixed marriage_____________________________
1. Children of first generation mixed marriages are 

entitled to be registered.
2. Children of second generation mixed marriages 

may be "band beneficiaries" depending on the 
criteria in the band by-laws governing beneficiaries.
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3. Beneficiaries

It is being proposed that bands may choose to accept 
children of second generation mixed marriages, and/or 
non-Indian spouses, as band beneficiaries.
A. Band by-laws would specify the following with regard 

to beneficiaries:
if a band is prepared to accept as band beneficiaries 
non-Indian spouses of a mixed marriage, and/or 
children of second generation mixed marriages,
the criteria that potential beneficiaries would 
have to meet to be accèpted as band beneficiaries,

3.. the benefits that would accrue to band beneficiaries.

(NOTE: It is proposed that band by-laws governing beneficiaries
may be adopted or changed only through referendum and 
3/3 majority.

Benefits accruing to band beneficiaries might include 
the following:
1. Residency on the reserve
2. Inheritance

1.

2 .

rhe inheritance provisions of the present Act 
restrict a person who is not entitléd to live 
on a reserve from acquiring, "by devise or descent", 
"a right to possession or occupation of land in 
that reserve" (section 50(1). If the right to 
possession or occupation of land in a reserve is 
passed by descent to a person not entitled to 
reside on a reserve, "that right shall be 
offered for sale'' (section 50(2)), or "shall 
revert to the band" (section 50(3)).
If beneficiaries are allowed to reside on the 
reserve, the question arises as to whether or not 
they should be able to inherit a right to possession 
or occupation of land on that reserve.-..

3. Participation in Band Government
Under the present system of band government, 

only band members may run for office and vote 
in band elections .
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The right of non-Indians to hold office on band 
agencies or bodies (such as a school board) is 
not dealt with in the present Act. Bands might 
specify certain organizations in which beneficiaries 
may participate, and others which are to be run 
solely by Indians.'

4. Participation in Band Affairs

5. Participation in Program Services

Inclusion of beneficiaries in.program services 
such as housing and education. Given that federal 
funds are limited, the effects of adding beneficiaries 
will have to be borne in mind.

NOTE: There would be restrictions on the benefits
available to beneficiaries in order to ensure 
that the Minister's trust responsibility in 
relation to land and other band assets is 
maintained.
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This membership proposal may be diagrammed aa follows:

I + I N + N

I & N (and B?)

(child of first
generation mixed 1 •f* N (and B?)
marriage)

(child of second N (and B?) -f N
generation mixed 
marriage)

(child of N
third
generation 
mixed marriage)

I = Indian N - non-Indian B - Beneficiary



N o te : The a n ce stry  r u le  would ap p ly  o n ly  to  the
a n ce s try  o f  the In d ia n  paren t

(A) I f ,  fo r  exam ple, the c h i ld  o f  a second g e n e ra t io n
mixed m arriage ( e it h e r  a n o n -In d ia n , o r  a B e n e f ic ia r y )  
was to  marry an In d ia n  who was the  c h i ld  o f  2 In d ia n  
p a re n ts , t h e i r  c h i ld  w ould be In d ia n  -  the  p ro d u ct o f  
a f i r s t  g e n e ra t io n  m ixed m a rria g e , in  term s o f  the  
a n ce s try  o f  the  In d ia n  p a re n t .

I > I N I N

.♦  N (and B?)

I * ( N (and B?) I * I

N (and B?) 4

I

(B) I f  f o r  exam ple, the c h i ld  o f  the second g e n e ra t io n  
mixed m arriage ( e it h e r  n o n -In d ia n  o r  a B e n e f ic ia r y )  
was to  marry an In d ia n  who was the  c h i ld  o f  a f i r s t  
g e n e ra tio n  mixed m a rr ia g e , t h e i r  c h i ld  would be non- 
In d ia n , but c o u ld  be a b e n e f ic ia r y  -  the p ro d u ct o f  a 
second g e n e ra tio n  m ixed m arriage  in  terms o f  the  
a n c e s try  o f  the In d ia n  p a re n t.

I ♦ I N t N

' r N (and B?)

♦  N (and B?) 

N (and B?)

I f  I N + N

I -V N (and B?)

N (and B?)
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4 , Dem ographic Impact

A . Spouses o f  m ixed m a rriag e s

The dem ographic im p act o f  the F e d e ra l go vern m en t's  
p ro p o s a l w ith  re g a rd  to  the e n t it le m e n t  to  be 
r e g is t e r e d  o f  spouses ç f  m ixed m a rria g e s  would be 
as fo llo w s  I

A p p ro x im a te ly  519* In d ia n  women e v e ry  y e a r  now 
lo s e  t h e i r  e n t it le m e n t  to  be r e g is t e r e d  when 
th e y  m arry a n o n -In d ia n . I f  they  were to  r e t a in  
t h e i r  e n t it le m e n t  to  be r e g is t e r e d  as p e r  t h is  
p r o p o s a l,  th e re  c o u ld  be an in c re a s e  in  the  
R e g is t r y  a n n u a lly  o f  519.

A p p ro x im a te ly  429* n o n -In d ia n  women e v e ry  y e a r  
a c q u ire  e n t it le m e n t  to  be r e g is t e r e d  when they  
m arry an In d ia n . I f  they  were no lo n g e r  e n t i t l e d  
to  be r e g is t e r e d  as p e r  t h is  p ro p o s a l, th e re  
m ight be a d e cre a se  in  the R e g is t r y  a n n u a lly  o f  
429.

The t o t a l  approximate im pact on the  R e g is t r y  
would be an an nu a l in c re a s e  o f  90 (519-429).

*DIAND R e g is t ry :  Average number p e r y e a r  1965 -  1977

B. C h ild r e n  o f f i r s t  g e n e ra t io n  mixed m a rria g e s

Assuming an average o f  519 m a rria g e s  a y e a r o f  
In d ian  fem ales to  n o n -In d ia n  m ales and an average  
o f  3** c h i ld r e n  p e r  m a rr ia g e , th e re  c o u ld  be an 
in c re a s e  o v e r tim e o f  a p p ro x im a te ly  1,557  
(3 x 519) c h i ld r e n  as a r e s u lt  o f  the  in c re a s e  
in  one y e a r  o f  the  a d u lt  p o p u la t io n .

BeneficiariesC.

The demographic impact of beneficiaries would be 
controlled by individual bands.
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In the case  o f a d o p tio n  o f  n o n -In d ia n  c h i ld r e n  by 
In d ia n  p a re n ts , o r In d ia n  c h i ld r e n  by n o n -In d ia n  
p a re n ts , the  q u e s t io n  o f  the e n t it le m e n t  to  be 
r e g is t e r e d  o f  the  c h i ld r e n  must be c o n ø id é re d . Should  
In d ia n  c h i ld r e n  adopted by non ^ n dia n -p a re n ts  lo s e  
t h e i r  e n t it le m e n t  to  be r e g is t e r e d ?  Shou ld  n o n -In d ian  
c h i ld r e n  adopted  by In d ia n  p a re n ts  be e n t i t le d  to  be 
r e g is t e r e d ?  ~ « , ..... ......■, ,  __

I f  the p r in c ip le  o f  a n c e s try  i s  a cce p te d  as a c r i t e r i a  
f o r  e n t it le m e n t  to  be r e g is t e r e d ,  th a t  same p r in c ip le  
m ight be a p p lie d  to  th e  a d o p tio n  o f  c h i ld r e n .

An In d ia n  c h i ld  adopted by n o n -In d ia n  p a re n ts  would  
rem ain e n t i t l e d  to  be r e g is t e r e d ,  and w ould remain  
on the Band l i s t  o r G e n e ra l l i s t  where he o r  she was 
r e g is t e r e d  a t  b i r t h .

In the case  o f  a n on -In d ian  c h i ld  adopted by In d ia n  
p a re n ts , an e x a c t  in t e r p r e t a t io n  o f  "ancestry'*  co u ld  
r u le  t h a t .h e  o r  she i s  not e n t i t l e d  to  be r e g is t e r e d .  
I f  t h is  s t r i c t  approach was fo llo w e d , i t  m ight be 
m o d if ie d  to  a llo w  bands to  a cc e p t such c h ild r e n  as 
band b e n e f ic ia r ie s ,  p u rsu a n t to  band by-la w s g o vern in g  
b e n e f ic ia r ie s .

However, a s t ro n g  case can be made f o r  a s t i l l  more 
l i b e r a l  and h u m a n ita ria n  ap p ro a ch , i . e .  t r e a t in g  an 
adopted c h i ld  as a n a tu r a l c h i ld  in  term s o f  h is  o r  
h e r  e n t it le m e n t  to  be r e g is t e r e d ,  on th e  re q u e st o f  
the p a re n ts . Such an approach i s  more s e n s it iv e  to  
both  the  needs o f  the In d ia n  p a re n ts  who adopt and 
may w e ll  w ish  to  pass on to  t h e i r  adopted c h i ld r e n  
t h e i r  own In d ia n  h e rita g e ?  and t o  the needs o f  the  
n o n -In d ia n  c h i ld  who must adapt t o ,  a cce p t and be 
a cce p te d  b y , a new community and way o f  l i f e .

5. Adoption
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While the focus of discrimination on the gounds of sex 
in the Indian Act has been on sections 12(1)(b) and 
11(1) (f), there arc other discriminatory sections which 
might be considered in the Indian Act revisions.
These include the following:
(a) Sections 11(1) (c), (d) and (e)and 12(1) (a)(iv) dealing 

with registration, provide for entitlement to be registerec 
based on patrilineal descent and would have to be changed 
to be consistent with- the principles of the proposed 
revisions.

(b) Section 14, dealing with transferral of band membership, 
stipulates that if an Indian women marries an Indian
of another band, she loses her own band membership 
and becomes a member of her husband's band. This 
might be revised to state that no transferral of 
band membership automatically occurs as a result of 
marriage between members of two different bands.
A spouse could of course apply to be admitted to his 
or her spouse's band; and bands wouid retain the authority 
under Section 13 to reject or accept.such an application.
In cases where spouses belong to different bands, 
clarification would have to be made with regard to 
the band membership of the children of such a couple.
In such cases, band membership might depend on 
residency, i.e. the child would be registered with the 
band on whose reserve his or her parents reside. In 
the case of a couple that does not reside on the reserve 
of either spouse's band, the choice of band membership 
of the child would test with the parents.

(c) Section 10, —  states that "where the name of
a male person is included in, omitted from, added to, 
or deleted from a Band list or General list, the 
names of his wife and his minor children shall also 
be included, omitted, added or deleted as the case 
may be. In order to preserve and uphold the right 
of individual choice in a matter as personal and 
important as giving up or gaining status, this might 
be revised to specify that the inclusion in, addition 
to, or deletion from a Band list or the General list 
of one member of a family would not automatically 
affect the listing of the other members of the 
family.
In the case of a married couple, if one spouse decides to 
enfranchise, the other spouse would not need to enfranchise 
unless he or she so chose. In the case of the children of 
parents, one or both of whom decides to enfranchise, the 
children would remain on the Band list or General list,

6. Other Discriminatory Sections
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js the case may be. At the age of majority,they would 
bo free to enfranchise if they so desired.
Consequential revisions based on the same principle 
should apply to Section 109 which deals with enfranchise­
ment. While Section 109(1) provides in a general way 
for choice of enfranchisement, it is discriminatory 
in that it states that the Minister may enfranchise 
the wife and the minor unmarried children of an 
Indian man who chooses to enfranchise. This latter 
provision should be deleted, not only because it 
discriminates on the grounds of sex but because it 
denies certain individuals the basic right that each 
Indian should have to make a free and personal choice 
to give up his or her status if he. or she so desires.
Section 109(1) should be revised.not only to delete 
the above provision, but also to clarify that it 
applies equally to male and female Indians.
Section 109(2) which states that the Governor in 
Council may enfranchise an Indian woman who has 
married a non-Indian , would no:longer be applicable 
and could be deleted in a revised' Indian Act if 
Sections 12 (1) (b) and 11(1)(f) are revised to end 
discrimination on the grounds of. sex.
Section 109(3) which gives the Minister discretion 
in the case of .a marriage break-up in enfranchising 
the wife and minor children of an Indian man who has 
chosen to enfranchise, could also be deleted as no 
longer applicable if Section 109(1) was revised to 
end discrimination on the grounds of sex.



R e t r o a c t iv i t y

The p o s s ib i l i t y  o f  making the proposed r e v is io n s  
r e t r o a c t iv e  has been r a is e d  and th e re  w i l l . c e r t a i n l y  
co n tin u e  to  be p re ss u re  f o r  r e t r o a c t iv i t y , p a r t ic u la r ly  
from the women who.have lo s t  t h e i r  e n t it le m e n t  to  be 
r e g is t e r e d  p u rsu ant to  1 2 ( l) ( b ) .

There a re  p r a c t ic a l  d i f f i c u l t i e s  w ith  r e t r o a c t iv i t y  - -  
fo r  exam ple, in c re a s e d  demands on In d ia n  la n d s  and c o s t  
in c re a s e s  which would r e s u lt  from a la r g e r  In d ia n  p o p u la t io n .  
As w e l l ,  th e re  i s  concern  th a t  r e t r o a c t iv i t y  in  whatever 
re aso n ab le  way i t  i s  re co g n ize d  may le a d  to  fu r th e r  
in e q u it ie s .  M oreover, g ra n t in g  r e t r o a c t iv i t y  in  t h is  case  
co u ld  s e t  a p reced en t fo r  demands from o th e r  groups who 
have been d is c r im in a te d  a g a in s t  in  the  p a s t;  and co u ld  a ls o  
open the door f o r  démands th a t  th e re  be r e t r o a c t iv i t y  f o r  
a l l  the d is c r im in a t o r y  s e c t io n s  where r e v is io n s  are  be ing  
c o n s id e re d . I t  would be a . d i f f i c u l t ,  i f  n o t im p o s s ib le , 
task  to r ig h t  a l l  the wrongs o f  p a st d is c r im in a t io n .
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A n a c h ro n is t ic  P r o v is io n s  

in  the In d ian  A c t

Section Comments

3 2 .( I ) ’

A t r a n s a c t io n  o f  any k in d  whereby a band o r  
a member th e re o f  p u rp o rts  to  s e l l ,  b a r t e r ,  
exchange, g iv e  o r  o th e rw ise  d isp o se  o f  
c a t t l e  o r  o th e r  a n im a ls , g ra in  o r hay, 
w hether w ild  o r  c u l t iv a t e d ,  o r  ro o t c ro p s  
o r  p la n ts  o r  t h e i r  p ro d u c ts  from a re se rv e  
i n  M an ito b a , Saskatchew an o r  A lb e r ta , to  a 
p e rso n  o th e r  than a member o f  that band, i s  
v o id  u n le s s  th e  su p e r in te n d e n t  approves th e  
t r a n s a c t io n  in  w r i t in g .

Under s e c t io n  32 , an 
In d ia n  c a n 't  s e l l  
a g r ic u l t u r a l  produce  
from a re se rv e  in  
M anito b a , Saskatchew an  
o r  A lb e r t a  w ith o u t  
p e rm is s io n .

4 2 .(1 )

U n le ss  o th e rw ise  p ro v id e d  in  t h is  A c t ,  a l l  
j u r i s d i c t io n  and a u th o r it y  in  r e la t io n  to  
m a tte rs  and cau se s te sta m e n ta ry , w ith  
re s p e c t  to  deceased I n d ia n s , i s  vested  
e x c lu s iv e ly  in  th e  M in is t e r ,  and s h a l l  be 
e x e rc is e d  s u b je c t  to  and in  accordance  
w ith  r e g u la t io n s  o f  the Governor in  
C o u n c il .

Under the p r o v is io n s  
o f  s e c t io n s  42 and 43, 
the M in is t e r  has 
v i r t u a l l y  u n lim ite d  
j u r i s d ic t io n  w ith  
re s p e c t  to  In d ia n  w i l l s  
and e s t a t e s .

4_3

Without restricting the generality of
S e c t io n  42, the M in is t e r  may:

(a) Appoint executors of wills and 
administrators of estates of deceased 
Indians, remove them and appoint 
others in their stead;

(b) Authorize executors to carry out 
the terms of the wills of deceased 
Indians ;

(c) Authorize administrators to 
administer the property of 
Indians who die intestate;

.. . 2
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(d) C a rry  out the terms o f  w i l l s  o f  
deceased In d ians and a d m in is te r  
the p ro p e rty  o f  In d ia n s who d ie  
in t e s t a t e ;  and

(e) Make o r  g iv e  any o r d e r , d ir e c t io n  
o r  f in d in g  th a t  in  h is  o p in io n  i t  i s  
n e ce ssa ry  o r  d e s ir a b le  to  make o r  
g iv e  w ith  re s p e c t  to any m a tte r  
r e fe r r e d  to  in  S e c t io n  4 2 .R .S .
C.149, S. 43.

A person who directly or indirectly 
by himself or by any other person on his behalf knowingly:
(a) Sells, barters, supplies or gives an 

intoxicant to
(ii) an Indian outside a reserve is 

guilty of an offence and is 
liable on summary conviction 
to a fine of not less than 
fifty dollars and not more 
than three hundred dollars or 
to imprisonment for a term of 
not less than one month and 
not more than six months, with 
or without hard labour, or to 
both fine and imprisonment.
R.S., cl49, s.93.

Under Section 94, it 
could be an offence 
to offer an Indian 
a drink, or for the 
L.C.B.O. to sell 
liquor to Indians.

95.
An Indian who

(a) has intoxicants in his possession
(b) is intoxicated, or
(c) makes or manufactures intoxicants,

Under section 95, it is 
an offence for an Indian 
to have alcohol in his 
or her possession off 
a reserve, or to be 
intoxicated off a 
reserve.
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off a reserve, is guilty of an offence 
and is liable on summary conviction to 
a fine of not less than ten dollars 
and not more than fifty dollars or to 
imprisonment for a term not exceeding 
three months or to both fine and 
imprisonment. R.S., c.149, s* 94.

100 .

In any prosecution under this Act the , Section 100 is designed
burden of proof that an intoxicant was to make it easier to
used or was intended to be used in a convict Indians for
case of sickness or accident is upon alcohol offences,
the accused. R.S., c.149, S.9B.

120.
An Indian child who
(a) Is expelled or suspended from 

school, or
(b) Refuses or fails to attend school 

regularly,
shall be deemed to be a juvenile 
delinquent within the meaning of the 
Juvenile Delinquents Act.
R.S. c.149, S.119.

34.
(1) A band shall ensure that the roads, 

bridges, ditches and fences within 
the reserve occupied by that band 
are maintained in accordance with 
instructions issued from time to 
time by the superintendent.

(2) Where, in the opinion of the Minister, 
a band has not carried out the 
instructions of the superintendent 
given under subsection (1), the 
Minister may cause the instructions
to be carried out at the expense of 
the band or any member thereof and may 
recover the cost thereof from any 
amounts that are held by Her Majesty 
and are payable to the band or such 
member. R.S., c.149, s.34.

Require bands to maintain 
roads and bridges as 
directed by the 
superintendent. Quite 
apart from the rather 
arbitrary power this 
gives to an official, . 
there is no mention who 
might be liable for 
negligent maintenance 
or non-maintenance due 
to lack of such direction 
Municipal Acts place a 
heavy onus on plaintiffs 
in such cases.
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50.(3)
Where no te n d e r  is  re c e iv e d  w ith in  s ix  
months o r  such fu r th e r  p e r io d  as the  
M in is t e r  may d i r e c t  a f t e r  the d a te  when 
the r ig h t  to  p o ss e ss io n  o r  o c c u p a tio n  is  
o f f e r e d  f o r  s a le  under s u b s e c t io n  (2) ,  the  
r ig h t  s h a l l  r e v e r t  to  the band f r e e  from any 
c la im  on th e  p a r t  o f  the  d e v is e e  o r  
d e sce n d a n t, s u b je c t  to  the  paym ent, a t  the  
d is c r e t io n  o f  the M in is t e r ,  to  th e  d e v ise e  o r  
d e sce n d a n t, from th e  funds o f  th e  band, 
o f  such com pensation  f o r  perm anent 
im provem ents as the  M in is t e r  may d e te rm in e .

P ro v id e s  fo r  no te n d e rs  
b e in g  r e c e iv e d  to 
p u rch ase  the "bequest"  
to  a non-member. The 
a n te ce d e n t s u b -s e c t io n s  
do n o t s p e c if y  s a le  by 
te n d e r . Compare t h is  t< 
s . 111(1) .


