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ABSTRACT

The following is a brief summary of the questions and issues

raised and discussed in ths body of the paper.

1. INTRODUCTION

Regionalism is not new to the Northwest Territories. Indeed,
for .uministrative purposes, the North has been divided into
regional districts since long before the Territorial Government
moved from Ottawa to Yellowknife. What is new, however, is the
movement to establish democratic structures with some decision~
making powers at the regional level. The concept of regional
government has elicited at least moderate support from communi-
ties, native organizations and the Government of the Northwest
Territories, although not necessarily for the same reasons. To
date, one regional council has been recognized by law and at
least three others expect legislation in the fall of 1983. It
is time that the potential of regional government be examined
within the context of division of the N.W.T. in particular, and

northern political and constitutional government in general.

For the sake of clarity, a regional council is generally perceived
to have less authority than a regional government although the

terms tend to be used somewhat interchangeably.

2. FACTORS WHICH HAVE ENCOURAGED THE REGIONAL COUNCIL/GOVERNMENT
CONCEPT

Many communities are particularly interested in these structures
primarily because they continue to want more control over their
affairs and they see regional government as a means to accomplish
this end. Less positively perhaps, communities may also be
wishing to withdraw from the complexity of Territorial politics

and may be perceiving regional governments as a way to reduce the




need for Territorial structures. Is this realistic?

The Government of the Northwest Territories supports regional

councils because they fit in with the process of devolution.
The policy of devolution encourages the transfer of as much
responsibility and authority as possible to the communities.
However, consultation with regional groups is easier than with
every community, and regional administration is likely cheaper
than devolution to each settlement. Might this eventually
result in more adminigtrative efficiency but less community

involvement in decision-making?

Native organizations support regional councils as long as they

are not a substitute for more fundamental political change.
Regional councils on their own do not guarantee protection of
aboriginal interests in government decision-making. At the
same time regional formations could reflect natural divisions
between communities and do provide for the development of
structures and experience for post-land claims settlement

institutions.

3. CRITERIA USED TO DEFINE A REGION

Proposed regional councils emphasize racial, cultural and

linguistic groupings more than do present administrative structures

which focus more on transportation and communication. As well,

the impact of mega-projects creates "regions" of communities

with common interests in response to the project. What criteria

should be used for regions? What regions do communities feel
part of? This may not be clear in all cases. Can a community
remain outside of a region if it doesn't feel it fits? Also,
do large tax-based towns and cities remain outside of regions?

Could they form a “"region" on their own?
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(iii)

MODTLS OF RIGIONAL GOVIRNNMINTS AND COUNCILS 1N THT
NORTHWEST TERRITORIES

=

The characteristics of various models are noted: Baffin Regional
Council; Keewatin Regional Council; Kitikmeot Regional Council;
Deh-Cho Regional Council; Dogrib Tribal Council; and, Western

Arctic Regional Municipality (WARM).

5. CRITICAL QUESTIONS AND ISSUES RELATING TO REGIONAL COUNCILS
AND GOVERNMENTS

The critical issues listed below ought to be evaluated in relation

to two basic principles:

a) The purpose of regional formations is to enhance the power
of the communities.
b) The evolution of regional formations must proceed primarily

at the initiative of the communities.

And a cautionary note:

- R2gional councils/governments are not necessarily a
good thing. Reglional governments will not necessarily
solve all the problems people feel they have with
government in the North. They may in fact be another

level of frustration,

In light of the above, the following questions are discussed:

1) Will communities gain or lose power through the establishment

of regional councils/governments?

The power of regional councils may be at the expense of
communities; communities may actually be less involved and less
consulted on matters of local concern with regional governments
than without. At the same time, communities organizing together
can develop shared analyses and strategies and be more effective

in pressuring government and industry. An important factor in




2)

3)

k)

(iv)

the cariy siayes ai ieast is whother reglional counclls form
as a result of powers first being vested in the communities,
with communities then agreeing to work together, rather than
power being devolved directly from the territorial to the

regional level,

What relation will regional councils/governments have to

land claims settlements?

There must be coordination by both government and native
organizations to ensure regional formations enhance institu-

tions and structures evolving from the land claims process.

What relation will regional governments have to Development

Impact Zone (D12Z) groups?

Could DIZ groups and regional councils be combined in a specific
region? Ccuncils were often established because of land use
concerns. What would be the effect of their not being respon-

sible in this area?

What legislative authority might regional governments have?

Regional governments could have whatever power higher levels
of government are willing to give. Is there a danger of
weakening the central government if regional governments are
given exclusive powers in some areas? Are there specific
areas where the higher level of government should not have
the power to disallow regional legislation? Generally, in
the Canadian tradition, governments below the provincial
level! do not have their powers constitutionally entrenched.
However, are there valid reasons for entrenchment in the

North?

What fiscal and budgetary powers might regional governments

have?

Should regional governments have the power to levy taxes and
raise their own revenues? |s this not a necessary part of
becoming responsible, meaningful levels of government? However,

what mechanisms would exist to share wealth between regions,

and between the region and the central government? Would there




(v)

he 'have'' and "have not' reaninnc? Might wealthy reglions

overpower and neutralize the central government?

6) How should regional governments be chosen?

Regional governments composed of members of community bodies
(eg. band chiefs, president of Metis locals, mayors) will
emphasize the authority of the community levels to which
they are responsible. Regional governments whose members
are elected at large will tend to vest more power in regional
levels directly, as they are not responsible through any

specific community structure.

7) To what extent should language, culture, tribe and race be

criteria for regional boundaries?

Historically, the colonization of the North has been defined
racially, that is, powerful whites coming North to benefit

. from its resources and, in the process, to modernize so-called
primitive stone-aged cultures. Native movements are now

- demanding the right to cultural pride and security. How can
native culture, languages and collective identity be protected
and strengthened, and native people regain their pride without
the negative consequences of racism and tribalism? What Is
the risk of regions, defined on a tribal basis, contributing
to a parochialism and fragmentation of native cultures,
particularly if these regions are economically unequal?
Regions should not be assumed to follow tribal lines without

further, serious consideration.

8) How might regional government relate to each other?

; Will the N.W.T. Association of Municipalities be the structure
for regional councils, or their executives, to get together?

Is there another, more appropriate forum?

9) Can regional governments remain dynamic and flexible?

- Regional levels must remain flexible and evolutionary to

respond to changing northern conditions. As northerners feel




(vi)

less alienated from government, the need for regional structures

may even decrease.

10) How can regional governments deal with the complexity of

contemporary issues and still remain a ''qovernment of the

geogle”?

Because of the complexity of northern political reality,
there will be pressures for a small group of leaders and
staff to control regional governments. This would defeat
the purpose of regional governments. How can regional
governments be effective and yet remain flexible and

accessible to the people they serve?
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I. INTRODUCTION

At the time of Confederation, the largest area of the country
ultimately to become Canada was known simply as the Northwest
Territories. Since that time, as European civilization has
spread throughout the area, regions have been drawn on the map,
demarcated as provinces each with their own arrangement for a
provincial level of government. What remains now as the North-
west Territories is, of course, simply the area north of 60 ,

east of the Yukon Territory.

Within the present Northwest Territories, it is generally agreed
that it Is now time for a more democratic form of government to

evolve. Present forms are understood as transitional. They

are expected to change, to become more responsible, more reflective

of and more responsive to northern peoples.

It is in this context of general evolution of northern government,
that regional governments are proposed. Indeed, for administra-
tive purposes, the North has been divided into regional districts
since long before the Territorial Government moved from Ottawa

to Yellowknife. However, regional democratic structures repre-
sentative of the communities, are a recent phenomenon. In the
late sixties, native organizations began to arganize within
cultural and regional groups. At the same time, as a part of

the Local Government Development Program for establishing settle-
ment councils, the Territorial Government sponsored regional
meetings for representatives of the new councils. Irregularly,
and with varying degrees of government control, these groups

met and began to define their common interests as residents of

a particular region of the NWT. The government response to these
gatherings was ambivalent. Lower level government officials

were sometimes chided by their superiors for failing to keep the
meetings on the topics of municipal services, The Territorial

Government did not welcome the constant regional concern about

/2




land use as the Territorial Government had no authority in this

area.

Over time, however, the Territorial Government has become
generally supportive and the regional meetings have resulted in
demands for more organized, regularized structures for regional
councils. The Baffin Regional Council, with support from the
Regional Territorial Government Offices involved, was the first
Regional Council to be recognized by an Ordinance of the Legis-
lative Assembly, November 1980. It is expected that legislation
formalizing several other regional councils will be introduced
in the near future., At the same time, the proposed division of
the Northwest Territories and the attention being given to
constitutional development, emphasizes the need for further
planning of the evolving structure of government. It is therefore
an appropriate time to be examining the concept of regional
councils and regional governments in the Western Northwest

Territories.

2. FACTORS WHICH HAVE ENCOURAGED THE REGIONAL COUNCIL/GOVERNMENT
CONCEPT

At the present time, the concept of regional council/government
is drawing considerable interest. Proposals exist for various
types of regional structures to become part of the northern
government process. While the distinction between regional
councils and regional governments is not exact, generally
regional governments refer to bodies with greater authority,
perhaps legislative and fiscal authority, than councils. Regional
councils tend to have less authority vested in themselves and
serve rather as a coalition of represeﬁtatives from community
bodies. Rather than two discrete options, regional governments
and regional councils might best be understood to be on a

continuum. At one extreme would be a loose 'association'" or

council of community leaders who get together for no other
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purpose than to discuss common problems, share understandings,
perhaps make recommendations to a higher level ot government
and then return to their communities for any implementation
solely through their respective community bodies. At this
extreme, the regional level would have no powers or authority

of its own,

At the other end of the continuum would be a regional government
which had wide~ranging legislative and fiscal powers. Such a
government might have near provincial-type powers, cr conceivably
some powers not presently vested in the provinces. |t would

not have full provincial powers, however, because it would then
be a provincial, not regional government. A regional government
is understood to be a structure existing between the municipal
and the territorial or provincial level of government. In the

5 : discussion following, the terms regional council and regional

?‘: government will both be used. The exact nature and powers of

! regional formations is still evolving and it is not yet clear

which term is more appropriate.

At the present time, interest in regional councils and governments

is increasing. Why? What are the underlying conditions leading

3 to this interest?

Certainly, the general milieu of political change in the North
contributes to a re-examination and evaluation of present govern-
ment structures. The time is ripe to consider new innovations

and changes. Stronger regional and cultural identities are
emerging from the land claims process and the work of native
organizations. Resource development projects impact regionally,
underlining the common interests among affected communities.
Consequently, communities, native organizations, and the Government
of the Northwest Territories are each discussing the evolution

of regional government. Each has its own interests in such

proposals, as we shall examine.




a) Communities

It is pretty clear that what the communities want Is more
control, As is now well acknowledged, the colonial history
of the North meant that northerners, particularly native
northerners had little say over issues affecting thelr lands
and their society. Communities want to change that reality,
Organizing together with other communities s a logical way
to hope to gain more control over land use, resource and
economic development, renewable resource management and
education, They also appear to want more Iinfluence generally
over the administration of government services in the communi-
ties, including allocation of capital items and housing.
Communities are also using regional councils as a means to

influence business and industry, particularly transportation,

communication and resource development proposals in the region.

At a minimum, communities want to be consulted and involved.

Yo this end, government, business, and native organizations .
have encouraged a variety of committees, boards, societies

and organizations. Many have rcglonal networks. Education

societies, hunter and trapper committees, housing assoclations,

alcohol and druyg committees as well as municipal councils

are well established. From the community perspective, part

of the role of a regional council Is to coordinate these

regional organizations. The proliferation of such bodies,

each intending to involve the community in some way can in

fact dissipate rather than increcase the community's overall
control of its affairs., Jurisdictional disputes and conflicts
can arise, An umbrella regional council can coordinate the
various regional bodies to a common end, thus maximiring

cooperation and efficiency within each community.

For communities then, regional government would be a means to

increase control at the community level. Whether by direct

control, pressure and lobby, or through a coordinating role.
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While the desire for community control is generally understood
by all concerned to be a good thing, Iin the context of regional
government it does ralse some questions. For instance,
recognizing the colonial history of the North and the recent
and sudden wave of social, political and economic change, it

is not difflicult to understand why northerners want to get more
control over their own situation. However, are regional
councils and regional governments in fact able to produce the
degree of control desired and expected? Reglional councils
cannot reduce the intensity and complexity of forces impacting
on the North. Are the communities realistic in thelr expecta-
tions of regional structures? What is the risk of their being
disappointed and further alienated if regional structures do
not In fact produce the desired results?

Similarly, while the push for regional bodies comes from a
positive desire to gain more control over one's future, does
it also contain a kind of isolationism on the part of communi-
ties - a withdrawal from the larger reality, denying the
legitimate and positive need for a level of government larger
than the communities or region? To what degree is the
community's push for regional government a parochial attempt
to deny or ignore the need for Territorial Government? What
is the risk that regional jurisdictions, partly defined on the
basis of culture and race would encourage an underlying tendency
towards the most negative possibilities of such parochialism -
a destructive tribalism or racism? Given the intensity and
complexity of external forces, the rapid rate of cultural
change, the resulting insecurity and frustration, there is
already a pressure and possibility for all sides to seek more
security by withdrawing into a simpler tribal or racist
analysis of the world. Along with more positive tendencies,
to what degree is this a part of the community motivation for

the establishment of regional structures?
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b) The Government of the Horthwest Territories

The Territorial Government is publicly committed to the develop-
ment of self-government in the North and the devolution of

many of its programs and responsibilities to the community
levels. As an example of this commitment, reglional government
appears to bring government closer to the people being governed.
The Territorial Government, while initially reluctant, is
therefore generally encouraging in responding to initiatives

for regional councils.

At the same time, however, similar to the examination of
community motivations, it is worth attempting to understand
the variety of pressures which may motivate Territorial Govern-

ment support for regional structures.

The Territorial Government is motivated by a commitment to

consult and involve communities in its administrative process. ‘
Such decentralizing is welcomed by all involved. Regional
bodies allow for a more efficient, consultative process.
Recognized community representatives gather in one place where
government officials can discuss, modify and gain approval

for various proposals. Debates about allocation or inequalities
between communities can be resolved on the spot. Administra-
tively, it is considerably more efficient to consult and work

with regional councils than with individual communities.

While such administrative efficiency is d=sirable, what is

the risk, however, that it may be at the expense of full

and adequate involvement of the individual communities? It

is much easier to consult one regional council than a number

of isolated communities. Might the average community resi-
dent or even community councillor actually lose their ability
to influence decisions simply because there is less opportunity
for face-to-face discussion with Government representatives

in the community? Will issues, which used to be placed on

il -
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individual council agenda, now appear only for regional

deliberation?

Might there not be a similar possibility with the process

of devolution? Although the Territorial Government is
publicly committed to the devolution of many of Its programs
to the communities, In many cases, devolution is very costly
and may result in duplicated services between communities.
With regional councils, programs could be turned over to

the regions more efficiently and at less cost than if turned
over directly to the communities. Would such a result not
undermine the original intention of devolution to the

communities?

The Territorial Government Is committed to decentralizing

and sharing much of its decision-making with northern peoples.
The Government support for regional councils may be partly
motivated by the fact that these are potential bodies to
share such responsibility. What is the danger, however,

that in sharing decisions with regional councils, there may
be a greater willingness to share difficult or unpopular
declsions? Might this result in the regional council, rather
than the Government, unduly bearing the brunt for decisions
over which it may really have little control. Along with
legitimate devolution of powers, might the Government support
for regional councils be conditioned by a desire to absolve
itself from being solely responsible for some difficult or

unpopular decisions?

Another factor motivating Territorial Government support
for regional formations may be a wish to maintain its own
position in northern government structure, Over the past
10 years, powerful native organizations have made various
proposals for northern government. At some points, for

instance during the evidence given to the Berger Inquiry,
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and during community hearings of the Unity Committee, the
very legitimacy of the Territorial Government was challenged.
In the form of Denendeh, Nunavut or WARM, the central role
of the Territorial Government would be considerably altered.
At the same time, each of these proposals contains some form
of regional body. Indeed, as presently structured, regional
organizations are an important part of the present native
organizations; in fact, prior to regional councils, they
were the only popularly constituted regional political
organizations. By now encouraging regional councils, the
Territorial Government is responding to pressure from native
organizations for government reform, while at the same time
ensuring that regional formations evolve within the general
framework of the Territorial Government. The Territorial
Government thus ensures a process of reform which does not

basically challenge its right to continue to exist.

Native Organizations

Native organizations have shown a mixed response to Territorial
Government supported regional governments. On one hand,

they are concerned that the establishment of regional councils
not take the place of more fundamental changes in northern
government. Regional councils as presently proposed do not
guarantee a continuing protection of aboriginal rights and
interests. Of themselves, they do not guarantee native

people a continuing influence over government legislation

and administration. At worst, they are accused of coopting

the native push for political change into institutions,which

in the long run, may not serve their interests.

On the other hand, however, native organizations, often through
their own regional structures, have worked closely with
emerging regional councils and have viewed them as representa-
tive of the communities concerned. Native organizations

recognize that regional councils can be a tool towards greater
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self-government for northern native peoples. They may also
evolve to play an even greater role as a result of the
settlement of the various land claims negotiations. Present
regional councils are viewed as essential training grounds
helping to ensure the smooth evolution of post-land claims

structures.

At the moment, the federal government has indicated that
political development cannot be negotiated as part of the
land claims process. Native people are therefore looking for
alternate forums to further their political evolution. As
long as the est:blishment of regional levels of government
does not undermine the possibility of more fundamental,
higher level changes in northern government, such as proposed
by Munavut and Denendeh, native organizations appear willing
to endorse the development of regional levels of government.
Indeed, in the case of the proposed Western Arctic Regional
Municipality, COPE is proposing the establishment of a
regional government which would in fact be a more powerful,
legislative body.

Thus, native organizations generally support regional councils,

while at the same time insisting that they not be a substitute

for other higher levels of political change.

3. CRITERIA USED TO DEFINE REGIONS

Regional boundaries are not unchanging or unchangeable. They
have evolved over time and have undergone considerable re-
arranging. Originally, the Northwest Territories included the
western provinces. Indeed, the splitting off of the various
provinces may be seen as the establishment of regional govern-
ments to serve the special interests of southern Canadian
settlers, made possible by the railroad. More recently, just

prior to the Territorial Administration moving North, the federal
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government generally recognized three administrative districts
north of 60 - the Mackenzie, the Keewatin and the Baffin.
These, too, were largely determined by the transportation and
communication links north from Edmonton, Winnipeg and Montreal,
respectively. When the Territorial Administration came North
in the late sixties, it divided'the Mackenzie into the Inuvik
and Fort Smith Regions, later subdividing the Fort Smith into
the Kitikmeot (Central Arctic) and Fort Smith Regions. In
general, it appears that the major factors influencing present
NWT regional, administration boundaries have been transportation
and communication routes, geography, cultural and linguistic

areas, number of communities, and aggregate levels of population.

Emerging groupings being considered in the western NWT for
regional councils give more importance to the racial, cultural
and linguistic groupings of the area. Amongst the Dene, the
regions roughly reflect the tribal backgrounds of the peoples.
Similarly, the Committee of Original Peoples Entitlement (COPE)

represents the region inhabited by the Inuvialuit.

In addition to social background, the impact of long-term,
mega-projects creates new common interest groupings. Communi-
ties undergoing impact from a large resource development project
have in common the need to develop a unified response, perhaps
the common need to ensure environmental protection, maintenance
of hunting and trapping options, coordination of community
employment opportunities, small business opportunities and so
forth, In the Delta, for instance, the impact of Beaufort Sea
development creates common interests amongst Inuvialuit and

Dene communities.

In considering the criteria for inclusion in regional government
areas, there are several questions which arise. First, in
what region do communities feel themselves to fit? For some,

the answer may be straightforward. For others, the answer may

VAR
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not be easy or singular. It Is only very recently that most
northern native people have actually moved into communities.

It is wrong to assume that communities themselves are all
homogeneous entities where everyone's interests are similar.
Indeed, many communities are almost '"mini-reglions' in themselves
bringing together several smaller subcommunities. The native
population of Fort Good Hope, for instance, Includes Hareskin,
Slavey, Mountain and Metis. Fort Franklin includes Dogrib,
Slavey, Mountalin and Metis, while Aklavik includes Inuvialuit,
Dene and Metis. |In such cases, it may be that these people do
not strongly view themselves as part of a region larger than

the community. Indeed, one's feeling of '"community' may Include
only a part of the people actually living in the settlement.
Other groups of residents may be seen as different people having

different customs and traditions.

It is possible, then, that different sectors of the community
would view themselves as having commonalities with different
other communities - Dogribs with Dogribs, Mountain People with
Mountain People, for instance. From a cultural or tribal point
of view, such communities might logically fit into several
regional groupings. Just recently, Hoiman lIsland, for example,
has had considerable difficulty in deciding on its regional
alllances. Different sectors of the community obviously feel

themselves to be a part of different regions.

Or perhaps a community doesn't feel it has much in common with
any other community. Perhaps the unique mixture and geography
of the community result in little direct ties with any other
community. In such a case, is it possible to have some communi-
ties outside of regional groupings? Can a region consist of

one community?

Another question in deciding on the contemporary criteria to
define reglions is the question of where the larger tax-based

towns and cities fit. While they may have much in common with
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surrounding smaller settlements in terms of geography, trans-
portation and communication links, they are usually considerably
different in terms of life style, levels of organization, general

business orientation and racial composition. Their size and
function make them considerably different than smaller communi-
ties which play an intermediate role between bush and settiement
life. Where do these larger towns and cities fit? Could

Yellowknife become a member of the Dogrib Tribal Council, or

Inuvik a member of WARM? C(Could the larger tax-based municipalities

become a ''region'" of their own? Regions are assumed to be
groupings of communities with common interests. Exactly which
common interests are most relevant and legitimate is the question

which must be addressed.
4., CURRENT NWT MODELS OF REGIONAL GOVERNMENT

There are presently several reglional councils actively operating
and more being proposed. There is also the model of regional
government proposed by the Committee for Original Peoples
Entitlement (COPE) for the Western Arctic Regional Municipality
(WARM). The following outline describes some of the characteris-

tics of these modelis:

Baffin Regional Council

This is the earliest formal regional council and at present the
only one incorporated by Ordinance of the N.W.T. Legislative

Assembly, November 1980.

Arctic Bay, Broughton Island, Cape Dorset, Clyde River,
Frobisher Bay, Grise Fiord, Hall Beach, lIgloolik, Lake
Harbour, Pangnirtung, Pond Inlet, Resolute Bay and

Sanikiluagqg.
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Membership:

Voting Members:

- every mayor of a municipality and chairperson of

a settlement council In the Baffin Region;
- a designate of the Baffin Region Inuit Association;

and,

- a representative of the Regional Hunters and Trappers

Association.

Non-Voting Members:

- members of the Legislative Assembly whose jurisdiction

includes parts of the Region;
- an Inuit Tapirisat of Canada representative; and,

- the secretary-manager or settlement secretary of

each cominunity in the Region.

There is a move to give a voting membership to the head of

all incorporated regional organizations and a non-voting

membership to any non-incorporated regional organizations.

Speaker:

The speaker and deputy speaker are chosen by the members for

a two-year term. Any resident of the region

is eligible to

become speaker. The speaker votes only to break a tie.

Quorum:
Two-thirds of voting members.
Meetings:

At least twice per year,.

Executive Committee:

Speaker plus voting members as decided by the Council.

Staff:

Executive Secretary plus assistant.

.
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The powers are esssentially advisory, although the Council

plays an active part in working with government in the region,
It is also an important forum for discussion of regional issues.
The following are some of the more recent areas of discussion

of the Council:

- involved in setting up the Baffin Regional Hospital Board
separate from the N.W.T. Government;

- dealing with the Federal Government on environmental
concerns in Lancaster Sound (Eastern Arctic Marine
Environment Study);

- involved in GNWT financial planning in the region;

~ involved in government staff selection - has a seat on
the hirin§ board for positions of regional superintendent
and above in the regional office;

- meets with and lobbies airlines and sealift companies .
operating in the region; and,

- has been organizing its own internal structure - drawing

other regional bodies into its sphere.

One additional structure being considered is the establishment

of committees of the council which would be called program boards.
One of the more important activities of these Boards would be

that the Territorial Government's regional staff responsible

for a particular program would report regularly to the appro-

priate program board,

Keewatin Regional Council

Baker Lake, Chesterfield Inlet, Coral Harbour, Eskimo Point,

Rankin Inlet, Repulse Bay and Whale Cove.

Essentially this Council is similar to the Baffin Regional

Council.
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Kitikmeot Regional Counci!

Deh-Cho Regional Council

Cambridge Bay, Coppermine, Holman Island, Gjoa Haven, Spence

Bay, Pelly Bay.

In addition to a similar membership to the Baffin Regional
Council, the Kitikmeot Council voting membership includes:

- President of the Kitikmeot Region Hunters and Trappers
Association;

- President of the Kit'kmeot Housing Federation;

- the Chairperson, Ekayutin Nunalikni;

- Chalrperson of the Divisional Board of Education; and,

- President of the Arctic Coast Tourist Association.

Fort Liard, Fort Providence, Fort Simpson, Hay River Dene
Reserve, Jean Marie River, Kakisa, Nahanni Butte, Trout Lake
and Wrigley.

Membership:

Voting Members:

- Fort Liard, Hay River Dene Reserve and Wrigley:
Chief plus one other Band councillor per community;

- Jean Marie River, Kakisa, Nahanni Butte and Trout
Lake: Sub-Chief of each community;

- Fort Providence: Chief, Chairperson of Settlement

Council, and President, Metis Local; and,

- Fort Simpson: Chief, Mayor, and President, Metis Local.

Non-Voting Members:

- Dene Nation and Metis Association Regional repre-

sentative;
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~ members of the Legislative Assembly in the region;

and,
- Member of Parliament for the area.

Meetings:

At least four times per year.

The Aims and Objectives are similar to other regional councils

and are stated as follows:

1) To work towards improving community and government services
to communities as required.

2) To assist communities in having meaningful involvement
in the political, economic, social and cultural development
of the Deh-Cho Region,

3) To recommend to the Government of the N.W.T. and the
Government of Canada, as well as to the Dene Nation and .
Metis Association of the N.W.T., priorities for services
and programs that are in response to the needs of the -
community.

h) To make proposals for changes to the N.W.T. and Federal
Government policies and legislation and to assist the
respective governments in the development of new policies
and legislation.

5) To act as a forum for the discussion of all matters of
concern to the people of the area and to improve communi-
cation among the communities of the Deh-Cho Region.

6) To be the forum where community representatives discuss
matters of regional concern with government, industry,
the Dene Nation and Metis Association representatives
and so give community-based direction to them.

7) To cooperate with and assist other organizations having

aims and objectives compatible with those of the Deh-Cho

Regional Council,
8) To be a body to which powers, responsibilities and resources

may be devolved.
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Dogrlb Tribs! Council (Proposed):

Rae Edzo, Rae Lakes, Lac Ls Martre, Snare Lake, Dettah,
Rainbow Valley.

This Council is presently being considered by the Region
and has no constitution at this time.

Western Arctic Reglional Municipality (WARM)

The Government of the Northwest Territories along with the
Committee for Original People's Entitlement (COPE) is considering
the establishment of WARM as per the Agreement in Principle signed
between COPE and the Federal Government

e wm m w— - - -

Nineteen years of age and at least six months residency

in a community within the Western Arctic Reglon.
Structure:

a) Councillors: Two elected by each community from each
of the five communities for a two-year term. Aklavik
may reserve one of its two seats for the chief of the
Dene Band if the residents of Aklavik approve this

procedure by a vote.

b) Mayor: Elected by a region-wide vote to a two-year

term as the chief executive officer.

c) Other Members: The chairman of the Regional Game Council

is automatically a full member of the Regional Council.

d) Program Boards: Program Boards shall be established
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for the administration of each of the subject araas
listed under powers for which WARM assumes legislative
authority. A member of the Reglional Council will be
appointed chairman for each Board and the membership
of each Board will include an elected representative

from each community.

Regional Game Council: Consists of two representatives
elected from each of the community Hunters and Trappers
Associations situated within WARM.

Meetings:

The Reglional Council must meet at least once in each half year.

Quorum:

Two thirds of the voting members of the Council is a quorum.
A resolution is valid if it is passed by the majority of the
quorum. A by-law or an amendment to a by-law is valid only

if passed by a two-thirds majority of all the voting members .

of the Regional Council,.

Staff:

The Regional Council will appolnt a senior administrative

officer plus whatever additioral staff it deems necessary.

owers:

a) To make by-laws and regulations, develop programs, and
enter into agreements in relation to the following classes
of subjects:

i) eduction
ii) economic development
iii) local government

L iv) police services

v) game management - N.B. The administration will remain
with the Hunters and Trappers Associations at the
community level.
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vi) such other subjects as may be negotiated from time
to time between WARM and the Territorial or Federal
Government; and eventually

vii) health services.

Furthermore, If there are Inconsistencies between any by-law

or regulation made by WARM, and any legislative enactment

of the Legislative Assembly of the N.W.T., the WARM by-law

or regulation shall prevall, except where the Commissioner

of the N.W.T. exercises his discretionary power of disallowance.
The Commissioner may exercise his power of disallowance only
when a WARM by-law or regulation is inconsistent with a

legislative enactment of the N.W.T.

b) WARM may negotiate directly with the Government of Canada

regarding matters under federal jurisdiction.

c) The Regional Council may, by resolution, make rules for
the calling of meetings, the conduct of members, the
general transaction of the business of Council, and
the calling and conduct of regional plebiscites to
reach decisions on Issues as the Council shall determine.
Also, the Council may make by-laws for the governing of
Council procedures, the appointment of committees, and

the establishment of their powers and duties.

d) The Regional Council is legally empowered to enter into
contracts with other parties, to sue and be sued, and

to have perpetual succession.

e) The Council may purchase, hold or alienate any real or

other property.

f) The Council may undertake research or action with respect
to any matter which Council considers to be of regional

concern,

g) The Council may recommend changes in the WARM Ordinance

to the Commissioner.
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ties:

a) The Regional Council shall have the power to levy real
property taxes, business taxes and business licence fees.

b) An annual budget for WARM shall be prepared and the
difference between revenues and expenditures shall be
made up by the negotiation by WARM of financial
agreements with the Territorial and Federal levels of
government for those programs listed under the heading

of powers,

c) The Council may also receive grants or contributions
from the Minister of the Territorial Government responsi-
ble for the WARM Ordinance.

5. CRITICAL QUESTIONS AND ISSUES RELATING TO REGIONAL COUNCILS
AND GOVERNMENTS

There are a variety of questions surrounding the evolution of
regional governments. The people of the NWT clearly want to
gain greater control over their lives and lands. It Is not
inevitable, however, that the formation of regional councils

or regional levels of government will further this end. Rather,
it depends on the specific kind of regional government imple-

mented and the process by which it is implemented.

This dicussion will pose some of the questions related to the
structure and process of regional councils and regional govern-
ments. These questions require political answers and it is not
| the purpose of this paper to provide such answers. Rather,

| they are presented here to contribute to the dialogue from
which the political decisions will ultimately emerge. The

following are some of the major concerns to be addressed in

\

|

|

L the consideration of regional councils and governments.
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Basic Principles

The following three principles are assumed to be valid and

generally agreed upon in this discussion:

a) The purpose of regional formations Is to enhance the

power of the communities.

Regional governments are not intended to be an end in
themselves nor to become powerful at the expense of the
communities. They must be judged on the degree to which
they facilitate people In the communities to govern their

own lives,

b) The evolution of regional formations must proceed

primarily at the initiative of the communities.

While it is recognized that much of the impetus for change
in the western NWT originates outside the communities,

to be a legitimate '"government of the people', regional
levels of government must evolve under the direction of
the communities they represent. This means they must
maintain a high degree of flexibility., Their role and
function cannot be cast in stone., For instance, at present
some councils appear to be primarily interest or pressure
groups advocating on behalf of their member communities,
playing an advisory function to higher levels of govern-
ment and sharing information among their communitles.
Others propose more administrative activities, taking

over the delivery of certain government programs,
regulating some regional activities, or having the
Territorial Government's regional administrators reporting

to them,

As presently formulated, the WARM model proposes legis=~

lative powers for the regional government. While there

will be limits to the powers of regional governments,
they must have a wide flexibility to remain responsive
e /22
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to the needs and initiatives of the communities. No one
structure or process can be implemented now to serve
indefinitely. Instead, It is assumed that regional
formations will evolve over time and that they will

not be imposed or changed without a full process of

discussion and development within the communities.

Regional councils - regional governments are not

necessarily a good thing.

Community people will not necessarily gain power simply
by the creation of another level of government, particu-
larly if that level is not well understood, or if it is
initially overwhelmed by administrative detail. Indeed,
the creation of another level of government could further
confuse and alienate the average citizen, Regional
government is not per se a good thing. it is not a
panacea for resolving all the problems people perceive
they have with government in the North. Rather, it must
be critically assessed in terms of people gainirg or
losing power and ultimately judged on the basis of
whether or not it supports the people it serves to
become more self-determining. The following 10 issues
should be evaluated, using these three principles as

criteria:

1) Will communities gain or lose power through the

establishment of regional councils/governments?

i) Factors contributing to the loss of community power:

Another level of government will not necessarily
result in more power. At the present time,
communities are directly consulted by government
officials and MLA's regarding a full range of
government activities affecting the community.

Because such consultation is costly and time-

RN T
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consuming, there will be a tendency to consult
regional governments wherever they exist instead

of communities directly. Decisions presently

made by community-level councils may become the
prerogative of regional levels. The average
resident or even community councillor then may

find him=- or herself even less able to influence
decisions affecting the community. In addition,
programs and powers which the NWT Government has
promised to devolve to the communities may in fact
go to the regional level. Thus, with the creation
of a regional level of government, there could be

a decreased, decision-making power in the community
and an increased confusion about who is responsible
for what. The community as a whole would have

lost power and influence or at least the potential

to obtain them.

Factors contributing to communities gaining power:

Communities joining together in a combined voice
will have greater power to pressure and influence
government and private sector plans affecting the
area. They will be able to share facts, information
and analyses amongst communities to develop stronger,
more informed positions. Such organized regions

can influence economic development and land use in
the region to a greater extent than any individual
communities, As well, there may be activities which
a regional level could undertake which no single
community could support. For example, in the
schools, educational specialists could work within

a region to develop a curriculum unique to the
language and culture of the people in the region

whereas each community could likely not support
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such activities on Its own.

Another factor contributing to the communities gaining
power is the way In which regional levels are formed.
Communities are more likely to be strengthened if

regional levels of government evolve by powers first

e ke b g S Tl oo B JEN

being granted to communities and then communities
choosing to join together to form regional levels.
Regional levels would be constituted by delegates

from community level bodies, directly responsible to
those bodies, and with mandates reached by agreement
with the communities involved. Over time, the regional
level may take on its own interests and concerns apart
from those of individual communities. However, by

then it should be firmly entrenched under the control
of the communities, as their extension, and remain

a tool serving to empower the communities.

If, on the other hand, powers are specified at the
regional level instead of first at the community level,
the regional level may gain its power by weakening

the communities,

2) What relation will regional councils/governments have to

land claims settlements?

In all cases the formation of regional councils is in

close cooperation with the native organization in the

region. This cooperation Is critical to ensure the

emerging regional governments do not contradict the

political and economic institutions evolving from the
land claims process, just as those involved in the claims
process must take into account the evolution of
institutions outside the negotiating process. For
example, planning for regional governments and councils

may need to take into account how they might relate to




3)

b)

regional corporations established under claims settle-

ments.

The concern about the interface between institutions
resulting from the claims process and those evolving
apart from that process Is not restricted to the regional
level. Similar cooperation and coordination is required

at the community and the territorial level as well.

What relation will regional government have to Development

Impact Zone (DI1Z) Groups?

Under the recent (March 1983) Resource Development Policy,
the NWT Government Executive Committee may approve the
establishment of a DIZ group in areas experiencing or
about to experience extra-ordinary impacts as a result

of resource development. The membership of such groups

is essentially the same as regional councils. Could

DIZ groups and regional councils be combined in a specific
region? |If not, would the DIZ group be subject to
regional council as are other regional groups? Would
keeping them separate undermine the effectiveness of
regional councils in the area of land use - often a
primary area of interest for the establishment of regional
councils in the first place? On the other hand, if

they became one body, what would be the effect of such

a single issue focus for a council?

What legislative authority might regional governments

have?

Basically, regional governments can have whatever powers
other levels of government are willing to give them.
These could range from coordinating and consultative
powers to administrative and regulative powers, to
actual legislative powers in certain areas - legislation

simply meaning the act of any level of government which
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has legal authority. There could be a defined range

of powers in which regional governments had essentially
exclusive powers. That is, higher levels of government
could not overturn or disallow legistation in these
areas. In all cases, however, the regional level is

a child of some higher level of government and the
authority in such areas could ultimately be withdrawn
by legislation at the higher level.

If the regional government is to have legislative powers,
then the major question Is whether regional government
powers would be exclusive or concurrent. That is, are
they held solely by the regional level or along with

a higher level of government? |f the powers are con-

current, which level has the paramount or final say?

Generally, in the Canadian tradition, governments below
the provincial level do not have exclusive powers.

That is not to say, however, that such arrangements
could not exist. Ultimately, the sum total of power
shared between communities, regions and the territorial
level is that which Ottawa Is willing to give. The
issue here is distribution of powers within the
Territories as regional levels will not mean increased

powers from Ottawa,

5) What fiscal and budgetary powers might regional govern-

ments have?

Although there has been little discussion on this point,
the question of fiscal and budgetary powers will
inevitably arise. Should regional governments have

the power to levy taxes or in other ways raise their

own revenues? What would be the limits to such powers?

This possibility raises several questions,
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First, what would be the effect on member communities
if the regional level had such powers? |Is there a
risk of the regional level becoming inordinately

powerful relative to the communities?

Ssecondly, what is the risk of creating regional dis-
parities between "have' and "have not" regions? If

some regions became wealthy while others did not,

might a tendency towards myopia, jealousy and competition
develop, particularly if regions were Insular, with
little sense of a larger interest or identity? What
claim would poor regions have to the revenue generated

in the more wealthy regions?

Thirdly, how might fiscal powers be organized so that
regions did not eventually outweigh the central govern-
ment? What is the risk that powerful regions, feeling
distant from the territorial level, might undermine

the ability of the central government to coordinate

and direct the overall development of the Territory?

The question of fiscal powers is of course not an all
or nothing question. Rather it is a question of
balancing the requirements of a regional level to
have greater control over its own financial affairs
along with the need for coordination and equalizing
of wealth amongst the regions, and in relation to the
central government. The problem may in time require
a fairly sophisticated distribution of fiscal and
budgetary powers; again, a solution which must evolve

over time according to community need and interest.

6) How should regional government members be chosen?

Present regional councils are made up of the leadership

of municipal councils and where existing, band councils
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and Metis locals. Under the WARM proposal, regional
municipality members will be elected at large from
each community. The mayor will be elected directly
by popular vote.

The different methods of choosing membership represent
some of the different emphases of the two models. The
regional council model with direct accountability
through to community organizations, emphasizes the
community level of government. The regional function,
in this case, is more that of coordination and repre=~
sentation of community interests rather than direct
powers of its own. The WARM proposal, on the other
hand, emphasizes the establishment of another level

of government with its own distinct powers.

TJo what extent should language, culture, tribe and

race be criteria for regional boundaries?

An historlical perspective may be useful. In the past
one hundred years, native people have been subjected
to the massive onslaught of non-native socliety. The
colonizing forces of an aggressive society have
permeated all aspects of traditional native cultures.
People were moved into settlements. Children were
placed into non-native schools. Non-native religions
were promoted as the only way to a happy afterlife.
Historically, most of the colonizing forces defined
northern social reality in racist terms. Native
culture was either seen as inferior or hopelessly
romantic. Rather than names, Inuit People were given

Disc numbers for identification. Dene were recorded

by Treaty number., In the hope of creating "brown
whitemen', schools punished children who spoke native
languages. A generation might have to be sacrificed,

so the colonial wisdom went, but the hope was that the
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children of an inferior stone-age culture could become
assimilated Into 'white' society. In almost all cases,
regardless of the underlying forces, the face of those
in power was white, while natives had little power.

Nor is racism absent from present northern society.
“"Common sense' analysis, 'street talk' heard in any
northern community often assumes racial categories,
benevolent or otherwise., Government policies suggesting
"We're all equal' are often thinly disguised attempts

to impose southern industrial,middle-class values and
institutions on northern native people. ''We should

all be the same', such policies imply, "and | don't

intend to change so you should become 1like me'.

Even today, on both sides of the native, non-native
relationship, racial definitions are often accepted as
explanations for a variety of behaviors and situations
that have little to do with racial origin. The complex
relationship between peoples can be simplified and
disposed of as simply racial differences. To have
one's point of view denied because one is either white

or native is equally dehumanizing.

Given this historical setting, it Is no wonder that

the question of criteria for reglonal boundaries 1Is
exceedingly complex. The wish to strengthen and
protect native culture and language is an important

and genuine concern, Northern native peoples must have
the right and opportunity for the evolution of their
cultures. They must be allowed to have pride in them-

selves as individuals and as peoples.

At the same time, however, does this mean that regional

governments should follow essentially racial or tribal

1
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boundaries? While speaking of culture or language may
soften the Impact, in fact, cultural and language groups
usually overlap with tribal and racial groups. Given

the present tendency towards racial definitions of

soclial reality, what might be the effect of tribal or
racially defined regional groupings later becoming
economically unequal? Might not such economic pressures
compound historical and contemporary tensions and result
In expression as tribal or racial antagonisms? Obviously,

such an outcome is to be avoided.

The issue at one level is quite straightforward. Given
the colonial and racist history of northern soclety,
how can emerging institutions foster a positive sense
of cultural pride and identity without the negative
destructiveness of racial and tribal antagonisms. The
answer is less clear, Suffice it to say that it should
not be assumed that regional boundaries follow tribal
and racial boundaries for there are definite risks in

such arrangements,

How might regional governments relate to each other?

Will there be a forum for regional councils or their
executive committees to get together with each other?
Such an association would be a logical outcome of the
development of regional counclils. Would this forum

be the NWT Association of Municipalities or would it

be another grouping?

Can regional governments remain dynamic and flexible?

Regional councils have evolved in a variety of ways
depending on the circumstances, personalities and GNWT
response in each region. From informal ad hoc gatherings

of community leaders, they are now becoming more
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formalized, regularized bodies operating under
Territorial Ordinance. It is important that this
flexibility be maintained for the foreseecable future.
The negotiations of community levels of government,
the impact of resource development projects and the
evolution of the Legislative Assembly all create the
need for a regional government which can respond
creatively to changing conditions. The process, powers
and structure of regional governments should not be
cast In stone at this time. Such an evolutionary
process is not at all new. It is similar to the
process by which settlement and municipal counclls
evolved. Perhaps the developmental model used to
encourage the evolution of community-level government
could be adopted to develop a flexible, evolutionary
approach to the regional level.

Much of the impetus for regional councils has resulted
from the perception of governmant as overly centralized,
distant and unsympathetic. This appears to be changing.
Perhaps division of the NWT will further reduce this
sense of alienation. Will the impetus for reglonal
councils also change? It Is too early to tell if
regional councils should evolve into another full level
of government between the communities and the territorial
level, or if they would be more effective to remain as
coordinating bodies, interest and advisory groups
providing an important forum for airing regional issues.
Planning for regional bodies at this time should leave
open a maximum number of options for their evolution,
including the possibility that they may be only

temporary structures, serving a short-term purpose.
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10) How can regional governments deal! with the complexity
of contemporary lssues and still remain a ''government

of the people'?

it Is assumed by most communities that some form of
regional government will be developed. There is a
danger of thelr becoming highly complex organizations
requiring even control by a small group of leaders,
specialized staff and experts. Such a result would
defeat the purpose of regional government. We have
discussed some of the possible models for such bodies
and the need for them to maintain a flexible, evolu-
tionary resiliency. However, the Issue here is how
can regional governments be implemented to deal with
the complex tasks facing them and still maintain their

dynamic nature.

At the moment, the issues facing northern people Include
division of the Territories, constitutional development,
large-scale economic development, land claims and a
variety of social problems. How can a regional grouping
created and operating In such a complex environment
maintain clo#e ties to the communities It serves? How
can it remain a "government of the people' in the face
of a variety of immediate pressures which will tend

to harden, bureaucratize and alienate It from community

people?
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REGIONAL GOVERNMENTS : A SELECTIVE REVIEW

EXECUTIVE SUMMARY

This report, prepared for the Aboriginal Rights and
Constitutional Development Secretariat of the Government
of the Northwest Territories by the Institute of Local
Government, Queen's University, describes and evaluates
a number of selected regional governments.

‘Four of these regions have been dealt with in separate
chapters in considerable detail, and two other areas
are covered in a fifth chapter. This summary provides

a very brief outline of the content of each of these
major chapters. Chapter 7 of the final report presents
the observations and conclusions of the authors with
respect to each of the areas reviewed, and is not
summarized in this Executive Summary. It is recommended
that Chapter 7 (8 pages) be read in full.




SUMMARY :° CHAPTER 2

REGIONAL GOVERNMENT ARRANGEMENTS
IN THE JAMES BAY AREA OF NORTHERN QUEBEC

Arrangements for government in the James Bay region of
northern Quebec are defined primarily by 1971 Quebec legis-
lation establishing the James Bay Development Corporation

and by the subsequent settlement of native land claims con-
tained in the 1975 James Bay and Northern Quebec Agreement,
signatories to which were Canada, Quebec, the Grand Council of
the Crees (representing 6300 area Cree), the Northern Quebec
Inuit Association (representing some 5200 Inuit) and three
Quebec crown corporations - Hydro-Québec, the James Bay
Development Corporation and the James Bay Energy Corporation.

The James Bay Region Development Act, in addition to setting up
the above crown corporations for development purposes also
established the Regional Municipality of James Bay in some
135,000 square miles south of 55° in northern Quebec. Excluded
from its jurisdiction were previously incorporated municipali-
ties and Indian reserves governed by the federal Indian Act.

A major modification from the Quebec Cities and Towns Act which
provides the general basis for its authority is the substitution
of the board of directors of the James Bay Development Corporation
for an elected municipal council. This council has the power to
establish local councils where warranted by population and is
linked to the Cree community through the provision for a James
Bay Regional Zone Council.

Settlement of the land claim was negotiated in the face of ongoing
hydro-electric development of great magnitude and of considerable
political and economic importance to the province. The magnitude
of the project necessitated provision of governmental structures
in previously unorganized territory and a reworking of the posi-
tion of native peoples in the area.




pDefinition of land use rights and jurisdiction over 410,000
square miles, the establishment of regimes for the provision
of a full range of services at both the local and regional
levels combined with the establishment of ethnically oriented
corporations for the management of settlement monies and
other native interests as well as a variety of consultative
panels dealing with primarily environmental issues related

to development are among its provisions.

In broad terms, the land regime and other provisions are
divided between those south of 550, associated with the Cree
and those north of 55°. associated with the Inuit.

With the exception of Cree band councils on the equivalent of
reserve lands, other governing structures for both Cree and
Inuit and the non-native population take their authority from
such genefal Quebec legislation as the Cities and Towns Act,
corporations, education,health and social services legislation,
subject to modifications in the Agreement. In contrast to the
situation north of 55° where local and regional government
structures are essentially non-ethnic, those south of 55°.
aside from the James Bay Regional Municipality, are defined
largely in terms of ethnic membership.

The comprehensive nature of the land claim settlement has made
its implementation difficult. Jurisdictional differences over
interpretation of the Agreement and budget restraints have
affected the implementation of service arrangements. The absence
of accompanying appropriations legislation and of specifically
designated responsibility for implementation are among iden-
tified concerns.

Predominance of the province as major developer and municipal
administrator through the James Bay Development Corporation is
the other major factor in this case.
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SUMMARY : CHAPTER 3
THE NORTH SLOPE OF ALASKA

\
|
This chapter describes the developments leading to the

adoption of the borough system of (local) government

when Alaska became a state in 1959. The borough system

was an intended change from the city/county style of

government in the 'lower 48°.

The North Slope Borough was incorporated in 1972, and

was the first native, non-tribal regional government in

the U.S.A. Chapter 7 describes in some detail the historical
background of the state, the development of the native

land claims which eventually led to the signing of the
Alaska Native Claims Settlement Act (ANCSA) in 1972, and
the events leading to the formation of the North Slope
Borough.

Prior to the granting of statehood, Alaska was treated 1ike
a colony, with the typical exploitation of resources,
'boom-bust' economic cycles, and 1ittle self-government.
The Second World War marked a turning point for the state
when the territory became a strategic area. A momentum for
change to statehood status followed in the decade after the
war, particularly as Alaska residents recognized the need
for sustained economic growth which could be directed by
themselves rather than by federal agencies and large cor-
porations.

The 1960s saw considerable activity regarding native land
claims. One of the significant aspects of the granting of
statehood had been the land grant to the state of 104

1,; million acres. This, predictably, led to disputes with

[ native groups who were able to cite the Alaska Organic Act
of 1884 which provided a firm basis for native land claims.




These disputes were so considerable that in 1968 the
Secretary of the Interior placed a moratorium on transfers
of federal lands to state jurisdiction pending the settle-
ment of all native claims.

Chapter 7 also outlines the native activity that developed
around the issue of land claims, and presents a summary of
the key ftems included in the Alaska Native Claims Settle-
ment Act of 1971, (see pp. 31-34). A brief description is
also given of the village and regional corporations.

Delegates to the Constitution Convention (1955-56), when
debating the matter of local government in the soon to

be created state were anxious to avoid the problems they
observed in the existing 48 states. For this reason they
established a set of guidelines, (see p. 37) to ensure that
the system to be adopted would provide the flexibility
required as well as the powers and finances needed to
provide services.

A borough system was provided for in the new state's consti-
tution which allowed two types of boroughs, organized and
unorganized. An organized borough was to be initiated by

area residents and would provide a number of services
whereas the state was to be responsible for services in the
unorganized boroughs. Public utilities districts that existed
prior to statehood were either absorbed into the new boroughs
or became new municipalities themselves. Existing cities in
the area of a borough were required to become part of the
borough but were able to retain their identity as cities. This
proved to be a source of some conflict.

The state maintained a role in local government by means of the
Local Boundary Commission and the Local Affairs Agency, the
latter acting as a general-purpose agency which provides
technical and advisory services to municipalities.
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The North Slope Borough is the largest of the 11 Alaska
Boroughs. In this area native associations had played an |
important role in comunity 1ife. The discovery of ofl in .
1968 at Prudhoe Bay prompted local leaders, native and
others, to move to establish control by organizing borough
government. This did not happen without opposition by the
state and the oil industry.

After considerable 1itigation the North Slope Borough was
established (1972) and the new borough found itself with
considerable taxing powers which have enabled it to become
one of the most affluent local governments in any of the
states. The details of borough powers are provided in
Appendix B-3 of the Report.

The North Slope Borough of Alaska, although currently well-
financed and seemingly in control has not yet solved the
major problem facing it, namely, its future once the Prudhoe
Bay resources are depleted. The extent to which its powers
of self-government enable the borough to deal effectively
with this situation are as yet unknown, and cannot yet be
determined from a reading of secondary sources.
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SUMMARY : CHAPTER
THE HIGHLANDS AND ISLANDS : SCOTLAND

For some years the central government of Great Britain has

been engaged in activities regarding regional policies. Since
the 1930s, a number of Acts and measures have been undertaken
in an effort to deal.with the chronfic unemployment and outward
migration of these areas. Scotland itself has been classified
as a region of Great Britain, and in that region, certain areas
have received additional attention. The Highlands and Islands
of Scotland is one such area.

In 1965 the Highlands and Islands Development Act was passed
which established a Board with a broad mandate and extensive
power of grants, loans, equity participation, and new factory
building. General notes outlining the key points of the Act are
contained in Appendix C-2. This Board has taken a multi-faceted
approach to economic development in the region, with a view to
developing a strong economy with long-term benefits to the
region. There has not been much fnvolvement by the Board with
the oil-related economic activity which because of its national
importance has been the subject of the central government's concerns.
It is also important to note that the area and mandate of the
Highlands and Islands Development Board has no specific tie-in
with an area of governance.

Chapter 4 focusses on governmental development over the past

two decades. During that period the Highlands and Islands were
subject to certain general planning, economic, and local govern-
ment legislation which in fact applied to all of Scotland and, in
some cases, to the whole of the United Kingdom. During these same
two decades oil was discovered and exploited in the North Sea
which precipitated these hitherto isolated communities into

rapid growth situations. Development came quickly, and on a

scale which saw local authorities i11-prepared to deal with such
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things as the review and approval of development applications.
As well, during the late 1960s and early 1970s, local govern-
ment was undergoing reform in Great Britain, which attempted
to give local government a more fmportant role. This notion

of the role of local government obviously would conflict with
the centra) government's need to control the ofl-related
activities. Thus, as mentioned in the Interim Report of May 31,
the Secretary of State retains the right to call in applica-
tions deemed to be in the national interest. Current loral
govermment structure is set out in pp. 55-59.

An interesting case which has proved to be an exception was

that of the Zetland (later Shetlands) County Council. This
Council managed to promote a Special Order which later beceame an
Act of Parliament which gave this local government considerable
planning powers. The Zetland County Council situation s des-
cribed in pp. 59-60.

It is clear from the literature review that a variety of regional
agencies and initfatives exists, as well as variations in
(Scotland's) local government structures and planning regimes.

In essence, theyare all centrally controlled, if not by Whitehall,
then by the Scottish Office. This has left local government with
a relatively minor role to play in terms of directing policy,

but with major roles to play regarding the provision of services
to the comunities experiencing rapid growth because of the ofl-
related activities. Indeed, recent Acts of Parliament have
further enhanced the central government's decision-making powers
(see p. 61). A review of the available secondary sources seems to
{ndicate that the events and developments of the 1970s have done
more to enhance the central government than the local areas which
are feeling the direct effects of these events and developments.

gD

e g R Q.~ A



\ ]

THE WAYAJO RESERVE

With an area of 25,000 square miles in three states and a
population of 137,000, the Navajo Reserve {s the largest
Indian reservation in the United States. The reserve and
1ts government are of particular {interest as an example of
ethnic government whose evolution has been tied directly to
wesource development.

Those resources include oil, natural gas, uranium and coal
plus rich forest and terrain with tourist potential. The Tribe
has "beneficial use” of the land and its resources although
title 1s held in trust by the federal government. Reserve
boundaries were effectively established prior to resource
discovery.

Formation of the first all-Navajo Tribal Council in 1923 was
authorized by the Secretary of the Interior in response to
industry pressure for ofl leases. Under 19th century treatfes

the consent of the Tribe as expressed by three-quarters of the
Tribe or by "the council speaking for such Indians" was necessary
before any part of the reserve could be ceded. After an initial
flurry of activity development moved to other areas and did not
resume until the 1950s.

Tribal government, however, continued to develop. The chapter
system of local community councils introduced in one area of the
Reserve in 1927, spread to others. Reorganization in 1938 esta-
blished the basis for present tribal government. Changes at that
time included the enlargement of the council to 72 members from
its initial 12 and introduction of the secret ballot.

Tribal endeavours have expanded in the wake of increased royalty
revenue since the 1950s. The Navajo Forest Products Industry is the
tribal success story. Other initiatives include the Navajo Irri-
gation Project, the Navajo Agricultural Products Industries, the
Navajo Community College and the Tribal Utilities Authority. More
active participation in mineral resource production is being sought




through such avenues as the Tribal Energy Authority.

Dependence on royalties as the major source of tribal income

for the provison of services associated with local government
has 1imited the supply of investment capital needed to provide
economic alternatives to diminishing natural resources. An
imbalance 1n expenditure and employment patterns favouring
government and the service sector has been noted by researchers
and related to underdevelopment in the Navajo economy as opposed
to overservicing.

Offsetting the benefits of resource development have been such
costs as the loss of grazing lands for sheep which have provided
the traditional mainstay of Navajo life, lung disease among
Navajo miners and problems associated with mine wastes.

The Navajo, 1ike most Reserve Indians in the U.S., have a unique
status fn the U.S. political structure, separate from the system
of state and local governments.

Their prime 1ink with the federal system is the federal Department
of the Interior's Bureau of Indian Affairs (BIA). In addition to
subjecting the tribe to the extremely broad administrative powers
of the BIA, this special status has acted to limit tribal access
to federal and state funding for services as well as to tradi-
tional sources of local government revenues.

Despite such federal legislative initiatives as the Navajo-Hopi
Long Range Rehabilitation Act in 1950 and the 1975 Indian Self-
Determination and Education Assistance Act progress toward self-
determination and the attainment of 1iving standards comparable
to other citizens has been slow. Lack of success has been laid
repeatedly at the door of the BIA. Because of a perceived
1inkage between the existence of the Bureau and protection of
Indfan rights, however, continued existence of the BIA has been
championed by the Navajo, albeit in a reformed state.




SUMMARY : CHAPTER
ONTARIO AND NORTHERN AUSTRALIA

This chapter contains a summary review of regfional government
arrangements {n Ontario and in Northern Australia.

Ontario

The more recent system of regional government can be termed ‘a
second generation of regional government which was established
by the provincial government in the 1960s, with the {ntention
of reforming certain counties and cities in order to create
regional municipalities. On the whole, the regional munici-
palities located in southern Ontario contain a mixture of

large urban centres, suburban municipalities and rural areas. -
These upper tier governments are responsible for those services
which are considered to be area-wide in nature, generally water
and sewerage systems, police services, capital borrowing for
all municipalities in the region, regional parks and transpor-
tation. Regional governments do not levy taxes directly. The
Tower tier municipalities collect revenues to be passed to the
regional governments. The method of appointment to regional
government varies.

County govermments are the older version of upper-tier govern-
ment in Ontario, and again are found primarily in the southern
part of the province. Lower tier units are townships, villages,
and towns. In general, the county government is responsible

for county roads which traverse municipalities, social services,
and planning. County revenues come from two sources: provincial
grants for specific purposes and property taxes which are
recefved from towns, villages, and townships who are responsible
for collecting the taxes and then passing them along.




Australia‘s Northern Territory .

Like Canada, Australia is a federal system with both states
(provinces) and territories. Self-government was granted to
the Northern Territory in 1978, largely due to the comm{itment
of the Labour Party to new approaches to regionalization. New
departments and services were created to implement the goals
of the ruling Labour Party, which also included the commit-
ment to bring the Territories to a level of self-government.

The Northern Territory is home to some 30,000 Aboriginal
peoples who are believed to have inhabfted the area for at
least 40,000 years. Following the period of white settlement
the Aborigines were removed from much of their homelands and
were reduced in numbers. It is only recently that the
Australian government has developed positive policies regarding
the Aborigines, and in 1973 a Land Comission was established
to look into the question of local rights of the Aborigines in
the Northern Territory.

The Aboriginal Land Rights (Northern Territory) Act of 1376
(summarized in Appendix E1) gave certain landholding rights

to the Aborigines. However, minerals on Aboriginal lands remain
the property of the Crown. Mineral exploration may take place
only if approved by the appropriate land council who can exercise
a veto power. This veto power can be overruled by the Governor-
General if the matter is deemed to be in the national interest.

The Northern Territory (Self Government) Act, 1978 is described
on p.88, where the basic functions and structure of the Terri-
torial Government are outlined.

The Local Government Act, 1982 provides for local government and
comunity councils. This Act is not yet available to libraries-

so only scanty detafls are known at this time. The thrust of

the Act appears to be to provide mechanisms for ocal government
services (with the exception of education, planning, and policing)
in the non-urban areas inhabited by virtually all the Aborigines.
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The community councils pirovide local government in & form that
. 1s more suftable to the Aborigines than a traditiom! form of
. local government. The effectiveness of this new Act is not
yet known due to fts very recent implementatfon.




CHAPTER 1. INTRODUCTION

This report describes and evaluates several examples of
regional government existing outside of the Northwest
Territories. It is intended to provide those considering the
future form of government in the NWI', particularly in the
wastern portion of the Territories, with some idea of the
experience of other jurisdictions which have established
regional arrangments.

A number of factors influenced the selection of jurisdictions
for this comparative review. The role of nmative or indigenous
peoples in developing regional arrangements was of interest.
Of similar concern was the influence of pressure for
development, particularly resource development, on the
initiative to form regional governments and on the eventual
relationship of regional structures to development interests.
Four exanples of regional government were selected for
intensive review. These were: the North Slope Borough in
Alaska, regional arrangements resulting from the James Bay
and Northern Quebec Agreement, the Navajo Reserve, and
regional arrangements within Scotland. Two other
arrangements, regional governments in Ontario and Northern
Australia, received limited study.

The research methodology consisted of a review of the recent
literature and relevant legislation. It was not intended that
there be any field visits undertaken as part of this study.
Instead, the investigators used the internal resources and
inter-library loan privileges of the main library of Queen's
University, the Queen's University Government Documents
Library, and the Queen's University Law Library.

To the greatest extent possible, the results of this research
provide information on the following subjects for each
jurisdictions

1) a description of the structure, powers and
jurisdiction of each regional arrangement and its
relationship to other levels of government;

2) a description of the context within which each
example emerged and the purpose each was intended
to serve;

3) a discussion of the relationship between each example
of regional government and other important events,
interests or institutions in the area (for example,
native claims, large-scale development of nonrenewable
resources, etc.);

4) a discussion of issues which have emerged in relation
to, or as the result of, the establishment of each
regional structure; and

5) an assessment of the role played by each regional




arrangement in relation to the overall development
of the area.

Chapters 2 to 5 of this report each deal with one of the four
jurisdictions selected for special emphasis: James Bay,
Alaska, Socotland and the Navajo Reserve. Chapter 6 contains a
briefer overview of the two jurisdictions selected for
limited study: Ontario and Northern Australia. Some general
cbservations about points of particular interest conocerning
each of the jurisdictions studied and their possible interest
to the paople of the Northwest Territories are contained in
Chapter 7. Pinally, a series of Appendices reproduce
particularly relevant sections of legislation, governmesnt
documents, and/or other materials pertaining to each of the
jurisdictions studied.

In reviewing all of this material, it should be kept in mind
that the information was cbtained from secondary sources and
that full understanding of any of the arrangements described
in the following pages can only be cbtained by a more
detailed enquiry involving field work. It can be suggested,
however, that the basic research which is presented here does
provide a useful point of departure for considering various
approaches to regional government in the western part of the
Northwest Territories,




This chapter deals with regional government arrangements in
the James Bay area of Northern Qusbec. These arrangements are
of interest bescause they have emerged in recent years in
response to the concerns of the federal government, the
Quebec government and local residents related to the arca's
development. Also the role of Jamss Bay and Northern Quabec
Agreement of November 11, 1975 is instructive. That agreement,
(sometimes referred to as the Jamess Bay settlement), signed
by the Government of Canada, the Government of Quebec and the
Cree and Inuit people of the James Bay Territory, is the only
carprehensive land claims settlement negotiated in Canada to
date. To a considerable degree, it has shaped the regional
government arrangements which have emerged in the James Bay
area.

The Context

The populations affected by the James Bay settlement were
some 6,300 Cree and 5,200 Imit for whom hunting and trapping
on the lands of Northern Quebec provided traditional
sustenance. It is useful, then, to briefly review the
historical development of governmental relationships between
the native peoples of Canada and non-natives during the
process of national growth and development and also the
particular events leading up to the James Bay and Northern
Quebec Agreement of 1975.

The essence of this relationship has been the recognition
since the earliest days of colonial settlement that native
people had rights to the land which had to be dealt with
before colonial settlement and development could take .
place”. Early agreements were negotiated by treaty in the
same way that military or commercial alliances between
nations were concluded. These included compensation for the
loss of native,rights and the establishment of specific areas
for Indian use®.

Similar to the way in which sovereignty over Navajo territory
passed to the U.S. following victory over Mexico,
sovereignty over Indian lands in New France passed from
France to Britain in 1760.

Indian property rights under British sovereignty were
affirmed in the Proclamation of 1763 which also centralized
control over native people and their property rights”.

Legislative authority for Indians, and lands reserved for




Indians continued to rest with the central government as
established by the B.N.A. Act at Confederation. A special
department was created by the new Federal governmsnt to deal
with Indian affairs. Treaties negotiated during the period
of national expansion and growth established reserves for
exclusive Indian use, protectsd hunting and fishing rights
and promised other benefits such as medical assistance,
schools, cash paymsnts and annuities. In return Indian
interests in land were relinquished.

Territory amounting to about one-third of Canada, in Ontario,
the prairie provinces and the Northwest Territories, was
ceded by native pecples in this way.

Pressure fram expansion eased and in 1921 the signing of
Treaty No. 1l brought this process to an end. PFurther
definition of the land question was provided by a 1926
recommandation from a Special Joint Committee of the Senate
and House of Commons regarding B.C. Indians. In B.C.,
Indians had been allotted reserve land but had not signed any
treaty guarantees., To compensate for the lack of treaty
benefits the Conmittee recommended that the sum o{ $100,000
be spent annually for the benefit of B.C. Indians’.

Indian efforts to obtain recognition of claims based on
aboriginal title increased after World War II. Unilateral
abrogation of hunting ang fishing rights by Parliament in the
1960's brought attention”, In 1969 a federal government
White Paper rejected special laws for native people as
discriminatory and stated that only thosg native land rights
guaranteed by treaty would be recognized”,

Native peoples cbjected and turned to the courts. A turning
point in federal policy came following a 1973 Supreme Court
decision on a land claim brought by B.C.'s Nishga Indians who
sought confirmation from the Court that their aboriginal
title to their tribal lands had never lawfully been
extinguished. The claim was rejected for technical reasons.
On the merits of the claim, however, the opinion of the
judges divided evenly. The attitude of the Government
shifted. On August 8, 1973, the federal government issued a
statement agreeing to negotiate a settlement of native land
claims,

This federal statement of policy distinguished two categories
of land claimg: specific claims and comprehensive claims. As
defined, specific claims deal with grievances with regard to
fulfillment of obligations incurred under Indian Treaties,
Agreements or Proclamations or with associated federal
administrative practices. The second category, cawprehensive
claims, deals with native rights based on traditional land
use and occupancy in areas where native clai,ns not previocusly
extinguished by treaty or superceded by law . The claims

of native populations in Northern Quebec, like those of the
Yukon, most of British Columbia and the Northwest Territories
fall into this second category.

P.A. Cumming in 1976 noted that Canadian case law has given
Indian treaties a status similar to that of ordinary
contracts which leaves them open to unilateral repeal by
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Parlisment®, More recently action has been taken by native
pecples’ organizations in an attempt to secure constitutional
entrenchment of native rights.

Parliament exsrcises its Indian responsibilities thraugh the
Trdian Act. Its effect on Indian 1ife s considersble,

More Recent ts

With the 1970s, interest in northern rescurces intensified.
Formation of the OPEC cartel and possible lhorniu of

and oil focussed attention on possible supplies in and
the Canadian Arctic.

In Quabec, the Quiet Revolution provided the thrust for
econamic expansion. A grand plan to make Quebec a leadi

North American producer of hydro-electric power was unveiled
by Premier Robert Bourassa in April 1971. The project was
expected not only to ly Quebec's growing energy needs but
might also supply power for Ontario and the northeastern
us.

Pollowing the Bourassa announcement action took place on
several fronts. Counsel for the Cree, stressing settlement of
Indian land claims prior to further development enlisted the
support of the federal government's Department of Indian
Affairs and Northern Development. The native view was
subsequently confirmed by a joint Federal-Provincial
Environmental Study Group in its study of the ecological
impact of the James Bay Project. Set up in July 1971, the
study group released its findings in February 1972,
indicating the most sericus impact to be that of the effect
of the develogment on the native population.

Also, in July 1971, Bill 50, creating the James Bay
Development Corporation (JBDC) was passed by the Quebec
National Assembly with a mandate "to promote the development
and exploi&ation of the natural resources of the

territory"” .This responsibility included the planning and
management of all future development in the James Bay region
with subsidiaries established for control in specific areas
such as hydro-electricity, forestry, mining and tourism.
Prime among these was the James Bay Energy Corporation,
established to control hydro-electric development under part
ownership of Hydro-Quebec and the JBDC. The Act also
oconstituted the territory as a municipality to be
administered by the Corporation.

Using federal grants the Cree and Inuit began to inform the
James Bay population of development proposals. They also
began negotiations with the Quebec government and JBDC. The
province was initially unwilling to go beyond discussion of
the impact of the project on native life andlalaced
negotiation of the actual project off limits™.

A course of unsuccessful negotiations and threats of court
action by the Indians and Inuit met a response of continued
work from JBDC and the province. In November 1973, almost one




year after the hearing into an injunction had begun, a
t was delivered ordering work on the project s .
resumed almost immediately, however, on the la of

an appeal.

Negotiations continued. An initial proposal from the Quebec
government was rejected by native negotiators on the grounds
that "it failed to recognize that the native peoples' primary
interest wvas in land and the native way of life". Msanwhile,
work on the project continued such that its effects were
irreversible.

In November 1974, an agreement-in-principle was reached. A
year later, following intensive negotiations, the Jamss Bay
and Northern Quebec Agreement was signed.

This case study deals with the land regimes and structures
for regional government for Northern Quebec instituted by the
James Bay Region Development Act of 1971 and the Jamss Bay
and Northern Quebec Agreement of 1975. The latter

agreement recognizes essentially ethnic divisions both
territorially and in terms of the provision of governing
structures,

Land south of 55 degrees is homa to Cree and local government
retains tribal ties to the federal Indian Act and a

Cree Act. The region is known as the Municipality of James
Bay. Land north of 55 degrees is mainly Inuit. Although
there are some ethnically-defined structures, local government
is essentially non-ethnic and integrated into the scheme of
general legislation governing Quebec municipal affairs. The
region is known as Kativik.

In addition to a new land regime and structures for local and
regional government the Agreement also contained provisions
related to health and social services, education,
administration of justice, environment and development.
Aqain, most provisions are separate for the Cree and Inuit.

A separate, but similar, agreement affecting 400 Naskapi
Indians concluded in January, 1978 has been excluded in the
interests of brevity.

The comprehensive regime established is the product of the
interaction between two major forces: Indian nationalism as
expressed in the struggle for recognition of native land
claims and Quebec nationalism as pursued in a gigantic
development proposal for hydro-electric power. The magnitude
of the project necessitated provision of governmental
structures in previously unorganized territory and a
reworking of the position of native peoples in the area.

Those involved were the Grand Council of the Crees
representing the members of eight different Indian bands, the
Northern Quebec Inuit Association representing the members of
14 comunities, the Government of Quebec, the Government of
Canada, and three Quebec Crown corporations - Hydro-Quebec,
the James Bay Development Corporation and the James Bay
Energy Corporation. The Indians of Quebec Association took
part initially. They were replaced by the Grand Council of




the Cress. ?

Also affected by the agresssnt are 410,000 square miles of
territory in nocthern Quebec.

Bill C-9, wwumm qlvt:g effect to t.t.:y Juu‘ nl_,;y
Mreaoant was by the Houss of Commons on

and entitled the James Bay and Nocthern Quebec Claims’
Settlement Act. Included in the preasble is the following
statement of intent:

++.the Government of Canada and the Government of
Quebec have entered into an Agresment with the Cree
and Imit...and havs assumed certain cbligations under
the Agresment in favour of the said Crees and Inuit;
and whereas the t provides for the grant to

or the setting as for Crees and Inuit to hunt, fish
and trap in accordance with the regime established
therein, the establishment in the Territory of regional
and local ts to ensure ths full and active
participation of the Crees and Inuit in the
administration of the Teriritory, msasures to safeguard
and protect their culture and to ensure their
involvemant in the fon and development of their
culturs, the establishmant of laws, regulations and
proceduras to manage and protect the environment in the
Territory, remsdial and other msasures respecting hydro-
electric development iii the Territory, the creation and
continuance of institutions and programs to pramote the
economic and social development of the Crees and Imuit
and to encourage their full participation in society, an
income support program for Cree and Inuit hunters,
fishermen and trappers and the payment to the Crees and
Inuit of certain monetary compensation...

In return the Agreement providesd for "the surrender by the
said Crees, the Imit of Quebec and the Inuit of Port Burwell
of all their native claims, rights, titles and interests,
whatever they may be, in and to the land in the Territory and

in Quebec”.




The major elements of the James Bay and Northern Quabec

t have been identified by A.B. McAllister. These are
attached as Appendix A-l. Relevant aspscts of the settlement
are described below.

The agresment set out new structures defining land use in
terms of geography and spheres of influence in an attempt to
adjudicate in the conflict between traditional land use and
usqo scale development.In both Cree lands south of
$5°, and Inwit lands north of 55, the land is divided

into three broad categories.

Category 1A lands (approximately 1,274 sq. mi.) are similar .
to reserve lands elsewhere. They are set aside for the

exclusive use and benefit of the Cree and may be ceded or

sold only to the province of Quebsc. If sold or ceded, -
oompensgation must be paid to the Cree or the lands replaced.

They are excluded from the James Bay municipality. The

administration, management and control of Category 1A lands

is transferred to Canada but Quebec retains bare ownership of

the land and ownership of the mineral and subsurface rights.

(Section 5.1.2.)

Category 1B lands (884 sq.mi.approximately) are owned
outright by Cree corporations which may be either public
ocorporations exercising a municipal control over such lands
or private landholding companies. Membership in either case
is restricted to members of the Cree community as defined by
the Act. Again, lands in this category can only be ceded or
sold to Quebec. 1In the case of expropriation by Quebec
carpensation must be paid in cash or land at the option of
the Cree.

Special category 1B lands are parcels of 20-25 square miles
situated on the banks of the Rupert, Eastman and Fort George
Rivers, and Great Whale River. Expropriation by Quebec is
permitted for such public servitudes as regional roads,
airports, water systems, fire protection and public utilities
provided that no more than ten permanent staff members per
development are allowed. Other developments by the province
require Cree consent. (Section 5.1.4.)

Category I lands ceded to or owned by third parties previous
to the Agreement are subject to the by-laws of the Cree local
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Lands within Category I areas presently the cbject of mining
ciaims, Geveiopment licences, etc. are trested aé GleFIy
III lands but revert either to Canada (IA lands) or the
iate Cree corporation (IB lands) unless expropriated
under the Quebec Mining Act. In this case replacement land is
provided by Quebsc under the proosdure for Category II land

Quebec is required to provide detailed information on
existing mining claims, leases, etc. to both Canada and the
Quebsc Grand Council of the Cree within 90 days of the
Agresment's exscution,

The Cres have forestry rights in Catsgory I lands for both
personal and community use.

Evidenos of efforts to control the influx of outsiders is
seen in restrictions placed on public acoess to Category I
lands. (Sections 5.1.11.and 5.1,.12,)

Category II lands (approximately 25,130 square miles)
continue under provincial jurisdiction. Exclusive hunting,
fishing and trapping rights are held by the Cree. Provisions
similar to those in Category I apply regarding lands sold or
leased prior to the exscution of the Agresment. Compensation
in land or money is paid by the Province to the native people
if Category II land is appropriated by Quebec for development
purposes.

The James Bay Development Corporation has exploration and
development rights in Category II lands as if they were
Category III lands,

There is no compensation for the establishment of public
servitudes in Category II lands.

The remaining lands south of 55 degrees, by far the largest
portion, are classified as Category III lands. These are
owned by Quebec and subject to general provincial legislation
and regulations for public lands. No exclusive benefits are
reserved for the Cree. Third party rights on Category III
lands are not affected by the Agreement.

It is interesting to note that on both Category II and III
lands native rights to soapstone are subordinate to other
mineral rights. (Sections 5.2.5.(b) and 5.3.1.). Hunting,
fishing and trapping rights on Category II and III lands are
subject to the right to develop on the part of Quebec,
Hydro-Quebec, the James Bay Energy Corporation, the James Bay
Development Corporation and other authorized persons.
Further, the developers may modify or regulate the flow of
rivers on Category II or III lands which may have downstream
effects on Category I lands. Hunting and fishing rights are,
however, given consideration by the Environmental Regime to
which all developers must submit applications.




occupation permits granted to third parties are turned over
by wion u{ ts:ho Inuit Qommunity Corporation concerned.
(Sect. 7.1.8.)

Category II lands totalling 33,400 square miles are public
lands over which Quebec retains title and jurisdiction.

The Inuit have exclusive hunting, fishing and trapping rights
on Category II lands.

Category III lands comprise the remaining territory north of
55 degrees. No exclusive rights are enjoyed by the Inuit.

Third party interests receive similar protection under both
Cree and Inuit regimes. Category I lands owned by, ceded to
or leased from third parties prior to the execution of the
agreement are treated as Category III lands. Same protection
is given the municipalities in that the zoning of the
municipality will be considered by Quebec regarding any
renewals. Conversely, however, the municipality is to
consider existing leases when establishing a zoning plan,
(Section 7.1.8.)

REGIONAL STRUCTURES

James Bay Municipality

The Municipality of James Bay, roughly 135,000 square miles
in size, and located between the 49th and 55th parallels
governed by the Cree land regime, was established in 1971 by
the James :uy Region Development Act. Excluded at this time
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from its jurisdiction were previously incorporated
municipalities and Indian reserves. Under the Jamss Bay and
Northern Quebec Agreement (1975), Cree lands classed as
Category 1A and 1B Cree lands reserved for the Imuit of PFort
George are excluded. (JBNQA Section 5.1.2, 5.1.3.).

The municipality is governed by the Towns and Cities Act
{Quebec) subject to the terms of Bill 50 and except for such
other provisions as the Governor in Oouncil may declare
inapplicable. Under Bill 50, for example, the Oouncil of the
James Bay municipality is made up of the Board of Directors
of the JEDC. Council orders take effect after approval of the
Lieutenant-Governor in Council and publication in the Quebec
Gazette.

The following are provisions applicable to the James Bay
municipality:

1) where there is a permanent population of 500 as
determined by the board of directors, a locality
shall be constituted.

2) where a locality is established, the board of directors
may appoint a local council of not more than five
members or, alternatively, authorize the election of such
a oouncil for a term of three years.

3) in order to vote in such an election or to be eligible
as a member of a local council, a person must be of
full age, a Canadian citizen and domiciled in the
locality for at least one year.

The board of directors also has the authority to establish a
general council consisting of one member of each local
council. Appointments are made annually by each local council
as provided for by the board of directors. The council is
advisory in capacity, meeting at least once a year to review
the annual report of the board of directors and to make its
comments and suggestions known.




The James Bay Regional Zone OCouncil

As provided for in the 1971 Act (5.36) the JBOC board of
directors has delegated its jurisdiction over Category II
lands to the James Bay Zone Council. The Zone Council is a
public corporation established under provincial law and is
substituted for the board of directors of the James Bay
Development Corporation in exercising the powers of the
municipal council of the James Bay Municipality with regard
to Category II lands. Subject to the James Bay Development
Act, the James Bay Regional Zone Council exercises all the
powers of a town under the Quebec Cities and Towns Act. It
is camposed of six members. Three represent and are
appointed by the James Bay Municipality and three are
appointed by the Cree Regional Authority as its
representatives. The chairman is appointed annually from
among the council membership. The appointment is made in
alternate years by the James Bay Municipality and the Cree
Regional Authority.

Cree Regional Authority

The Cree Regional Authority (CRA), a public corporation
established under provincial legislation is made up of the
Crees in each of the Cree commnities and of the Cree
corporations themselves.

The powers of the CRA are exercised by a council which
consists of the mayor and one other member from each of the
community corporations. They are implemented by by-law and
include the following:

1) the appointment of Cree representatives on the James
Bay Regional Zone Council and, where provided for, on
all other agencies, bodies and entities established by
the Agreement or an Act;

2) to give valid consent on behalf of the James Bay Crees
when required under the Agreement or an Act;

3) at the request of a Cree village corporation or of a
band, to establish, administer and coordinate on
Category I lands, the services or programs established
by or for that village corporation or that band;

4) through the Board of Campensation, to receive,
administer, use and invest the compensation received
under the Agreement and the revenues arising from it;

5) to relieve poverty, promote the general welfare and
advance the education of the James Bay Cree;

6) to work toward the solution of the problems of the
James Bay Crees and, for such purposes, to deal with
all governments, public authorities and persons;

7) to carry out research and provide technical,




professional and other assistance to the James Bay
Cree.

Soard
The Board of Compensation is an administrative department of
the CRA which acts for it in all matters related to
conpensation from the Agreement. It is the Cree equivalent
of the Imit Makivik Corporation which is discussed
subsequently in this chapter. The Board is composed of an
equal number of representatives elected by the members of
each of the Cree comunities and of at least three members
appointed by the CRA Council. Elected representatives must
always be the majority. Until December 1987, two
representatives appointed by the Quebec government and one
representative appointed by the Minister of Indian Affairs
and Northern Development will be included on the Board.
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Mcallister identifies two contributing factors to the
development of the CRA as a "strong, central
political/administrative Agency". The first is its
responsibility through the Board of Campensation for the
control and administration of the Agreement campensation
funds. The second lies in its power of appointment of Cree
representatives to other agencies and bodies. The degree to
which program administration is delegated upward by bands and
community cﬁporations will further influence the CRA's
development ™ “.

Cree Comunity Councils

Cree villages, located in Category IA lands, continue to be
governed by elected band councils as provided for under the
federal Indian Act. Section 9 of the Agreement provides for
special federal legislation now being negotiated with the
Crees concerning local government for the James Bay Crees on
Category IA lands. This proposed Cree Act is to include:

- powers of the band council including those powers under
the existing sections 28(2), 81 and 83 of the Indian
Act and all or most of those under section 73
exercised by the Governor-in-Council as well as certain
non-governmental powers, (see Appendix A-2);

- the powers of taxation for camunity purposes, in such
manner and to such extent as may be agreed upon;

- the regulation and licensing of business activities,
trades, occupations, merchants and work on the reserve;

- the general powers of the Minister of Indian Affairs
and Northern Development to supervise the administration
of Category 1A lands;

- the incorporation of each Cree band, membership to
include all Crees eligible under the Agreement.

The Agreement also provides that Cree beneficiaries under the
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Agreement who are not Indians under the Indian Act shall be
entitled to live on the Reserve. The new Cree Act will modify
the existing system. It will not integriSe band government
into the provincial municipal structure .

Cree Cammnity Corporations

The Agreement provides for the incorporation under provincial
legislation of each of the Cree comunities for the purpose
of surface ownership and management of their respective
Category IB lands. Powers derive from the Cities and Towns
Act as modified by the Agreement., The elected Band Council
with jurisdiction over IA lands serves as municipal council
for its respective Community Corporation. Powers of the
Comunity Corporation include the right to levy real estate
taxes if so desired by the individual council. In addition,
Cree community corporations have the power to make by-laws
for environmental and social protection. Such by-laws require
approval by the Lieutenant Governor-in-oNncil. Only limited
use has been made of this by-law to date .

Cree Health and Social Services

Under the Agreement, a Cree Regional Board of Health Services
and Social Services to exercise the powers and functions of a
Regional Council under Quebec Health and Social Services
legislation (1Q. 1977, c.48) is to be established by Quebec.

This Board is responsible for the administration of
appropriate health and social services for "all people
normally resident or temporarily present" in Category IA, IB
and Category II Cree lands.

Ownership and management of the existing hospital
establishment at Fort George and any future facilities are
now the responsibility of the Cree Regional Board. Where a
new establishment is created the Board will regulate and
supervise the election of a board of directors for the
facility unless it chooses to act in this capacity itself.

The Cree Regional Board of Health Services and Social Services
is to be established as follows:

1) one Cree representative elected from each.of the
recognized Cree (band) communities;

2) one Cree representative appointed by the CRA;

3)  three representatives elected by and from among the
clinical staff of a regional establishment;

4) one representative elected by and from non-clinical
staff from the regional establishment;

5) the director of the community health department of a
hospital associated with the Board or his naminee.
| Where there is more than one such facility, the CRA
appoints this person;




6) the general manager of the regional establishment
or a representative chosen fram and by such general
managers if there is more than one such centre.

The term of those elected is three years. Clinical and
non-clinical staff representatives may serve no more than two
terms consecutively. The Board chooses a chairman and
vice-chairman from among its members. The Board is required
to establish by by-law and determine the functions, powers
and duties of an administrative committee.

Emphasis is on the Cree Regional Board for program and
service responsibility. However, local bands may negotiate
with the Board to continue band provision of such direct
grant programs as may be agreed on.

Implementation of the provisions of the James Bay Settlement
dealing with health and social services has proven difficult.
Specifically, the Cree, the Government of Canada and the
Government of Quebec have disagreed over the extent of
services to be provided using Government of Quebec support.
An associated dispute has centred on the continuing
responsibility of the Government of Canada for the provision
of health and social services under the Indian Act. Cree
leaders have suggested that the federal government did not
live up to its responsibilities in the early days of the
agreement.,

Cree BEducation

A single school municipality consisting of the eight Cree
comunities in Category I areas has responsibility for
elementary, secondary and adult education for Crees in
Category I and II lands and persons not qualifying as Crees
but living in the above Cree comunities or on Category III
lands surrounded by Category I lands. Non-native settlements
in Category II lands are excluded from its jurisdiction,

Subject to any provision in this section of the agreement
(s.16), the Education Act (1964, R.S.Q. ¢.235 as amended) and
appropriate Quebec laws of general application apply.

By-laws requiring Ministerial approval take effect 40 days
after transmission to the Minister unless disallowed in
writing by the Minister within that period. Special powers
given to the Board subject to budgetary approval are
contained in section 16.0.9 which is included as

Appendix D-3.

Board membership is comprised of one representative appointed
or elected fram each of the eight recognized Cree communities
and one additional commissioner named by the Cree "Native
Party" from among its members.

School buildings, facilities, residences and equipment of
Quebec and Canada are to be transferred to the Cree Band for
their use. A tri-partite comittee composed of the
administrator of the School Board of New Quebec, a member of




the Cree School Board and a DIAND representative was to
oversee Board operation during part of the transition
process,

The Cree School Board is not obliged to levy school taxes,
Operating and capital costs contained in annual budgets and
approved by Quebec and Canada will be split 25:75 between
Quebec and Canada.

A variety of other functions are provided for under the
Agreement. These are summarized in Appendix A-3 and include:

- establishment of a James Bay Advisory Committee on the
Environment (Separate federal and provincial bodies will
also conduct environmental impact assessments on
capital projects);

- a Hunting, Fishing and Trapping Coordinating Committee;
- special provision for the administration of justice;
- policing;

- establishment of a James Bay Native Development
Corporation;

- establishment of a Hunters and Trappers Income Security
Board to administer an income security program.

SOTRAC

SOTRAC is an example of a Cree-related environmental panel,

In granting the 1973 stop-work injunction, Supreme Court
Justice Malouf acknowledged that the proposed works would have
devastating and far-reaching effects on an indigenous
population dependent on animals, fish and vegetation.

With this danger in mind, Section 8 of the Agreement contains
provision for a non-profit Quebec campany, SOTRAC, to assess
the impacts on the Cree from the La Grande Complex and
undertake mitigating measures.

The board of directors of five members is made up of two
voting cepresentatives of the Grand Council of the Cree of
Quebec and two voting members appointed by the James Bay
Energy Corporation (JBEC). A fifth non-voting member is to be
jointly agreed upon.

To be valid, any resolution by the board of directors
requires the support of at least one voting member from each
of the Cree and JBEC representatives plus the support of a
majority of the directors present. In the case of a tie vote,
submission to an arbitration committee is permitted, the
terms of which are also described.

Potentially troubling is the provision for JBEC
representatives to oppose measures they consider outside the
defined permissible scope of remedial works and programs,
proposals incompatible with future activity or incompatible
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with rules and procedures governing the spending of public
funds.

. Pinancing for SOTRAC comes from the James Bay Energy
Cuopuration which is culidited W payments totalling 30
million by 1986. After this date and upon canmpletion of that
financial conmitment, either group may withdraw from SOTRAC.

Provisions for Government North of 55°

Kativik Regional Government

Kativik Regional Government takes in the entire area north of
55°, approximately one-third of the province*. It acts as

a local government and provides services in unorganized
territory within its jurisdiction. As a regional government,
those powers it possesses outright related to local
administration, transportation and commnications, justice,
health, social services, education, economic development, the
environment, resource and land use management are extremely
limited, particularly when compared to those of local
municipalities. Its powers tend to be requlatory and
programatic in nature. For exanple, power is granted for
setting minimum standards in areas such as housing.

Administration of such services as the local municipality
decides may be assumed by the regional government, subject to
the approval of the Minister of Minicipal Affairs fcr
renewable periods of two years. The regional government
makes the ordinances governing the support program for
hunters, fishermen and trappers and administers the funds
received fram Quebec for this purpose. It also provides
advice on vocational matters to the federal and provincial
governments.

The regional government may require each of the
municipalities to pay a portion of its expenses. Other
revenues include fees, licences, fines, revenues, taxes,
subsidies and grants. Loans may be obtained on the
azuthorization of the Quebec Municipal Commission.

The powers of the regional government are exercised by its
council with the exception of those matters declared to be
within the jurisdiction of the executive camnittee. The
council must directly exercise the powers conferred on it by
the Act. It cannot delegate them. Nevertheless, it may
appoint camnittees from its membership whose recommendations
4 are subject to council approval.

The Kativik Regional Government is headed by a council of
12 members. Each municipality is represented by one seat.

! * With the exception of Cree Category IA and IB lands at
i Great Whale.
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Regional Council Executive Committee

The executive comittee consists of five members appointed by

ocouncil resolution fram among its membership. The speaker and .
deputy-speaner oi the council may not serve as executive

committee chairman or vice-chairman,

The functions of the executive comittee chairman are those
of a chief administrative officer. He directs the affairs and
activities of the regional government and its officers and
amployees over whom he has supervision and control. It is his
responsibility to see that the ordinances of the regional
government and the decisions taken by it are carried out.

The executive comuittee functions as a management committee
but it is required to relate to the regional council on a
ocontinuous basis, For example, draft contracts of over $5000
must be submitted to council for approval as must any
expenditure not provided for in the budget.

Northern Village Municipalities

The Cities and Towns Act and the Municipal Code of Quebec
provide the basis f05 provincial legislation incorporating 13
villages north of 55  as municipalities. Specific
legislation ogoverning both local and regional government
north of 55~ is found in the Northern Villages and Kativik
Regional Government Act (Ch. V-6.1).

General authority to make by-laws for the peace, order, good
government, health, general welfare and improvement of the
municipality includes the power of expropriation. The elected
ocouncil also has by-law powers relating to licensing and
contract, public security, public health and hygiene, town
planning and the provision of local public services such as
roads and water. A full description of municipal powers is
included in Appendix A-4.

A village council may also impose the following annual. taxes:

1) a tax of not more than one percent of the estimated
value of stock in trade or articles of commerce
whether on display or in storage and including stocks
of lumber and coal;

2) a tax of not more than eight cents on the dollar on the
amount of rent paid by all tenants in the municipality;

3) a tax, not to exceed $300 per annum on "all trades,
manufacturers, financial or commercial establishments,
occupations, arts, professions, callings or means of
earning a profit or livelihood carried on by one or
more persons, firms or corporations in the municipality". ;
Similarly, a licence or permit not exceeding $300 may be =
levied against merchants doing business in the i
municipality but living elsewhere.

Municipalities by resolution may apply to the Quebec




Minicipal Commission to contract one or more loans on such
terms and conditions as the Commission may decide.

The municipal council is composed of a mayor and not less
than two or more than six councillors elected for a two-year
term, The seat of each Councilioris identified by i . Tie
ocouncillor occupying seat number 1 is the municipal
representative in the regional government. Seat one is
accomnpanied by the term "Regional Councillor" on the ballot
paper at elections,

Those entitled to wote in municipal elections are: physical
persons of full age and Canadian citizenship resident in the
municipality for at least 12 months prior to the election,

and corporations, commercial partnerships and associations if
their head office or principal place of business has been
located in the municipality for at least 12 months prior to

the election. Their vote is cast by an authorized representative.

In the case of persons seeking office the residence
requirement is three years.

McAllister notes the distinction between Northern Village
Municipalities (non-ethnic) and individual Inuit Community
Corporations which are made up of all Inuit affiliated with
each community. "The Community Qorporations are land-holding
bodies, holding title to Category I lands for Inuit commmnity
purposes including cammercial, industrial and other purposes.
Moreover, it is the pertinent Inuit Community Corporation
rather than the municipal council that determines whether
equivalent land or campensation will be provided when land is
expropriated for public purposes, and that grants oisdenies
permission for new development on Category I lands" .

Kativik Health and Social Services Council

The Kativik Health and Social Services Oounc% and the health
and social service establishments north of 55° are governed
by provincial legislation except as otherwise provided by the
Agreement

Its area of jurisdiction is the same as that of the Regional
Government. In fact, the Council of the Katavik Regional
Government exercises the powers given to the Katavik Health
and Social Services Council.

The region is split into two for service provision, the
Hudson Bay sector and the Ungava Bay Sector. Provisions
governing boards of directors for health and social service
establishments are similar to those for Cree facilities.

There is also provision for an annual public meeting at which
members of the board of directors of each establishment must
answer questions put to them respecting financial statements,
the services the board provides and the relations it has with
other establishments and with the Kativik Health and Social
Services Council.
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Kativik School Board 2

A single school municipality, dms Kativik School Board,

serves the territory north of 55 . It is governed by the .
Quebec Bducation Act and other aa\erally apolicable

legislation except as otherwise provided in the Agreement.

The School Board Grants Act (1964. SRQ c.237), for example,

does not apply. Rather, Quebec and Canada share funding

responsibility on a 75:25 ratio. This is a reversal of the

funding relationship for the Cree and an indication of

jurisdictional responsibility.

Membership on the Kativik School Board is similar to that for
the Cree School Board. Each municipality has one
representative on the Kativik School Board. In place of the
"Native Party" representative on the Cree Board, the Imit
havea representative of the Regional Council. The Kativik
Board is non-ethnic in its electoral requirements which are
the same as those for the village municipal councils.

It is interesting to note that the Inuit of Fort George
located south of 55 have the option to be under the
jurisdiction of the Kativik sd\ogl Board. The Cree cammunity
of Great Whale River north of 55, on the other hand is
obliged to be under the jurisdiction of the Cree School
Board.

A parents' comnittee is required in each municipality. Its
size is determined by the Kativik Board. The commissioner of
the municipality is an ex-officio member without the right
to vote or serve as chairman.

The principal and one or more teachers as determined by the
parent comittee shall also be members. They shall have
voting rights only if the parent committee so decides. The
parents committee is advisory except where responsibilities
are delegated to it by the Kativik School Board.

Duties of the Kativik School Board include the hiring of
teachers and, in consultation with the Minister, the
negotiation of working conditions of its employees except
basic salary, basic marginal benefits and basic workload
which are negotiated at the provincial level.

There are a number of provisions related to advancement of
the Inuit culture and the Inuit themselves.

Makivik Corporation

The Makivik Corporation is a non-profit ethnic association
established under Quebec legislation to receive, administor,
use and invest the campensation paid to the Inuit as a resi 1t
of the Agreement, the revenues therefrom and other funds
entrusted to it.

Other objectives are:

- to relieve poverty and promote the welfare and
advancement of education of the Inuit;




-  to develop and improve the Imit commnities and to
improve their means of action;

- to foater, pramta, protect, and assist in preserving
the Inuit way of life, values and traditions.

The Corporation may transfer funds to wholly-owned corporate
or non-corporate (with government approval) entities for the

following purposes:

- to assist in the creation, financing or development
of businesses, resources, properties and industries
belonging to the Imit;

- to [;rovide opportunities for Inuit participation in
econanic development;

- to invest in the securities of any corporation owning
property or carrying on business intended to relate
directly to the economic or other interests of the
Inuit;

-  to set aside funds to be used exclusively for
educational, community and other charitable activities
of the Imuit.

Investments may not be used as real security or alienated.
Assets must be used for the general benefit of the cammnity
and not for individual benefit.

A board of directors manages the Corporation. As is the case
with other legislation dealing with the Agreement, the Act
sets minimm and maximum numbers of members, 17 and 25 in
this case. Each Inuit commnity is represented by at least
one board member who must be affiliated (as defined in the
Act) with the community he represents. Included until 1985
(with a possible two-year extension) are two representatives
of the Quebec government and one appointed by DIAND. A
transitional board includes two representatives of the
Northern Quebec Inuit Association and four members appointed
by the Cooperatives Federation of New Quebec.

The act provides for an annual general meceting after which
newly-elected representatives take office. The term of
office is limited to three years for elected members and to
two years for Government representatives.

MAJOR ISSUES

Land Claim

Thg position of the native people in negotiating the claim
while development progressed has been compared to negotiating
under threat of expropriation.
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The adversarial nature of the negotiation process due to
conflicigng claims has continued into the implementation
process’ .

impiementation of the iand ciaims settlement has been
difficult to say the least, A federal joint committee of
Justice and Indian Affairs and Northern Development
Departmentg.notes a failure "in both spirit and letter” in
some cases” . The report further notes that none of the
eight Cree villages have received the promised essential
sanitation services,lgire protection or commnity centre due
to budget restraints— .

A memo from a senior federal official in 1980 warned that the
costs of implementation would be astronomical and beyond the
means of DIAND. It was suggested that either funds be
quaranteed at the outset or "both the Department the
Native People will face an intolerable situation"™~.

Provisions of the agreement were not accompanied by
appropriations legislation. Nor were there non-campliance

penalties.

No specific official was given responsibility for
implementation. There was difficulty determining who should
be doing what ., Jurisdiction was divided between departments
and even between governments who were not forced to
ocoordinate or even respond to each others' efforts.

In addition, implementation has been affected by26inancial
constraints. Energy sales, by contrast, continue“ .

The Agreement confirmed the province's right to develop. As a
result of the agreement, native people have been excluded
fram the benefits of resource development and fram the
decision-making role that accompanies ownership. Native
representatives are the minority on many of the environmental
review panels.

Inplementation of the agreement has resulted in a camplex
array of councils, corporations, boards, commissions and
committees. There appears to be a bias in favour of
administrative rather than political structures and
processes. McAllister traces this bias to the federal
government's refusal to deal with polit'ﬁal development in
the context of a land claims settlement®”.

A provincial spokesman makes the argument that the agreement
integrates native people into provincial structures for
educatior, health and cammunity services rather than leaving
theg.,dependent on the federal government and the Indian
Act“®. Given the difficulties which have arisen to date,
the full advantage of this situation appears yet to be
tealized.

The Issue of Ethnicity

Two factors, federal jurisdiction over Indian bands and the




ethnic raison d'etre of the land claim have resulted in an
ethnic orientation to many of the governmental and
non-governmental bodies created by the settlement.

Band councils providing municipal services in Cree
communities. tha Cras Ragional Antharity and the Cree School
Board are examples. Non-governmental native commnity
corporations established as a result of the Agreenent's land
regime or to manage campensation monies are others. Ethnic
corporations (established as a result of the Agreement) have
taken on a social and econamic develogment role.

The importance of ethnicity is further recognized by the
provision for exclusion from the systems of the region of
ethnic commnities located geographically within the
boundaries of the other ethnic group. The Inuit commnity of
Fort George is excluded from provisions of the settlement
related to the Cree even though it is within the Cree area;
the Cree community of Great Whale River is similarly excluded
from those provisions pertaining to the Inuit,

Ethnicity appears to &affect the environmental assessment
regime. In the Cree territory, the James Bay Advisory
Coamittee on the Environment has been established. It is
composed of 13 members; four are representatives of the Cree
Regional Authority, four represent the Government of Canada
and four the Government of Quebec. The Chairman of the Cree
Hunting, Fishing and Trapping Co-ordinating Committee is an
ex-officio member. This Committee is consultative in nature,
being linked to private and ethnic-based Cree organizations.

In contrast, north of 55° the Katijvik Regional Government
appears to be seen as a public non-ethnic government and is
considered publicly accountable. McAllister suggests that
this view accounts for the greater decision-making role for
the Egviromvental Quality Commission of which Kativik is a
part“’,

Development and Regional Government

Governmental organization for the Northern Quebec region was
precipitated by the magnitude of the province's development
proposals and the interaction with native peoples these
provoked. Predominance of development interests is
illustrated by the chronology of events - the James Bay Region
Development Act, including provision for the Municipality of
James Bay was passed in 1971. Only in 1975 did the land
claims settlement agreement deal with other structures for
government in the area.

Creation of the James Bay Municipality as an appendage of the
development corporation further illustrates this point. The
capacity of developers on Category III land to regulate or
modify river flow which affects downstream Category I and II
lands provides a practical example.
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CHAPTER 3. THE NORTH SLOPE BOROUGH OF ALASKA

INTRODUCTION

In 1959 Alaska became the 49th state of the United States of
America. The new state's constitution provided for a
‘borough' system of government., This system was a conscious
departure from the typical city and county style of
government in the lower 48 states. The borough system would
create areas bigger than a city but smaller than a state,
allowing for government on a regional basis. The factors
which led to the decision may be of some use when considering
the suitability of various structures for the Northwest
Territories.

The native peoples of Alaska are the largest minority group,
accounting for about 15 percent of the state's population.
The three major groups, Indian, Eskimo, and Aleut peoples,
although different from one another, have a common history of
subsistence living which in recent years has been disrupted
by the bureaucratic change resulting from the granting of
statehood and the economic and technical changes resulting
from the development of the oil and gas industries.

During the decades of territorial government, native Alaskans
participated very little in political activities. The diverse
native peoples were often isolated from one another, had
differing bases of organization and leadership, and were not
encouraged by federal or territorial agencies to participate
in any sort of political or organizational activity. As will
be seen, events in the post-statehood period altered this
situation considerably.

In 1972 the North Slope Borough was incorporated, thus
creating the first native, non-tribal regional government in
the U.S.A. This followed the signing of the Alaska Native
Claims Settlement Act (ANCSA).

This account traces the development of the Native land claims
and the North Slope Borough. It should be noted that recently
published source material has been somewhat limited.

This chapter is heavily indebted to the work of David Baker,
(Eastern Arctic Study Case Study Series: "The Alaska Native
Claims Settlement,” 1982), Thomas A. Morehouse and Linda
Leask, ("Alaska's North Slope Borough: Oil, Money and Eskimo
Self -Government" in Polar Record, Vol. 20, No.124, 1980 and
Gerald McBeath and Thomas A. Morehouse, (The Dynamics of
Alaska Native Self-Government, 1980).
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Historical Summary

Prior to the granting of statehood to Alaska there was little
local control of either government or resources and little
participation by natives at the territorial level or in
commnity programs. Over 200 different federal and
territorial agencies operated in the state with virtually all
the critical decisions being taken in Washington.

In general, Alaska had been treated much like a colony,
exporting raw products, importing finished products, and
experiencing up and down economic cycles. Alaska had been
purchased from Russia in 1868 but it was not until 1900 that
a Civil Code was granted to Alaska which allowed for the
establishment of municipal governments with limited powers.
Territorial Status came to Alaska in 1912 providing Alaska
with its own elected legislature. Self-government was
limited, however, by the fact that the legislature's actions
were subject to review by the courts and Congress. The
Governor was a presidential appointee and a large number of
the basic government functions and programs were undertaken
by federal agencies.

Before World War II economic activity was limited and seemed
unlikely to improve. Very little changed politically with
minimal participation by Alaskan natives in the critical
decision-making that affected the territory. Transportation
links at this time were mainly confined to water routes and
exploitation of natural resources was the order of the day,
there being little effort made to promote sustained econamic
growth in the territory.

The Second World War is regarded as a major turning point for
Alaska. The territory itself became a strategic area,
military and civilian personnel arrived to construct
highways, buildings and airfields, the railroad was
modernized, and the population increased dramatically.

During this decade there was increasing momentum for change
in status to statehood prompted by the belief that
territorial status promoted under-development and that
statehood would have the opposite effect.

The withdrawal of large tracts of land (by federal agencies)
for preservation purposes became a point of contention for
development~minded Alaskans and further fueled the desire
for more self-determination.

In 1959 Alaska was granted its statehood and although the
Statehood Act (1959) which included a land grant of 104
million acres was quite generous, the federal government
continued to play an important role. Ownership of the bulk
of the land, managed by a variety of federal agencies was a
prime method of maintaining the central government's control.
This included the outer continental shelf enabling the
federal government to maintain control over the best o0il
lands. As well, the Bureau of Indian Affairs and the
Department of Transport (which managed the operation of the
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Alaskan railroad) played important roles.

In addition to representation in the U.S. House of
Representatives, and Senate, which resulted fram statehood,
Alaska was granted 104 million acres which were to be
selected by the state by 1984. Substantial revenues (90
percent) from federal oil and mineral lease sales, rentals,
and royalties were to be paid to the state. This provision,
however, excluded the outer continental shelf which meant
that the federal government retained full control of this
important area.

It had been expected that there would be a period of strong
economic development following the granting of statehood.
This did not happen. Indeed, the state's finances were
strained to the point that some were advocating the return to
territorial status. However, the production of oil in the
1960s effected a successful turnaround in the state's
fortunes and the economy began to stabilize.

The North Slope was not an area that gained tremendous
benefits from these early post-war developments. In general
the inhabitants lacked adequate means for the maintenace of a
good standard of living. Privately owned homes lacked piped
water and sewer systems, and many were without electricity.
In the early 1970s Barrow, the largest native community on
the North Slope, had a high unemployment rate (11%) relative
to non-native centres, with the unemployment rate in many of
the smaller villages reaching extraordinary levels, sometimes
as high as 90 percent. This situation existed despite
efforts by federal agencies in the 1960s to wage war against
poverty and improve conditions generally.

THE LAND CLAIMS SETTLEMENT

The 1960s saw an increase in econamic activity in the new
state, and increased pressures for development. As well,
there was increasing dismay among the native population due
to the fact that the state had to power to select lands to be
withdrawn from the public domain. Because of the potential
disruption this selection could cause to native life, the
native land claims movement gained mamentum.

Native Political Activity

The history of native political activity in Alaska has been
uneven, with some areas and groups exhibiting more initiative
than others. Natives were permitted to participate in
politics as early as 1915. For a number of reasons, native
activity in this field was confined to the Indians in the
southeastern area. The first native to be elected to the
territorial legislature in 1924 came from this area. Native
peoples in other parts of Alaska played a minimal role, both
in their territorial government and at the local level. It
should be noted that they were not encouraged to participate



by the federal and territorial agencies who apparently played 29

the traditional paternalistic role.

Land Claims - The Setting

In general, the native land claims were based on aboriginal
use and occupancy. In Alaska there had been no history of
treaties made, reservations established, or conflicts
producing a ‘winner' or a ‘'loser'. The Alaska Organic Act of
1884 provided a firm basis for native land claims, stating
that Alaska "natives were to be undisturbed in the possession
of any lands actually in their use or occupation or now
claimed by them". The matter of title claim and how this
might be undertaken was left to future acts of Congress.

When Alaska achieved statehood same 75 years later, this
issue still had received no attention from Congress. The
1959 Statehood Act did, however, reaffirm native rights.
What was lacking was definition of those rights. Thus
conflict was assured by both granting to the state its right
to select lands and the reaffirmation of native rights to
traditional lands.

The process of state selection of lands was long and camplex
and required a number of steps such as notification,
adjudication of conflicting claims, surveys, approvals and
the issuing of ownership patents. The Statehood Act (1959)
had granted the state the right to select massive amounts of
land. Yet, for various reasons, including the lengthy
process required, by 1966, only a small proportion of the
potential area had been selected. These selections, however, were
enough to step up the assertions of native claims to lands. By
this time native claims to lands conflicted with about
one-quarter of the state-selected lands which by now totalled
approximately 17 million acres. Some of these native claims
affected state oil and gas leasing activities. Native
protests regarding the state-selected lands were sufficient
to prampt the Secretary of the Interior, Stewart Udall, to
place a moratorium on transfers of federal lands to state
jurisdiction pending the settlement of all native claims.

The state was thus hampered in its efforts to acquire lands
and generate econamic activity. Indeed the state's land
selection program came to a full stop in 1968 when Secretary
Udall expanded the land freeze.

Emerging Native Activity

In the 1960s several factors prompted the increase in native
political participation, the granting of statehood being one
obvious factor. During the 1960s, natives gained experience
through service in the armed forces, the Alaskan National
Guard, and were employed in oil-related enterprises and in

‘ the construction of the DEW line. Major threats were

- proposed to the native way of life such as a massive

| hydro-electric scheme and an underwater nuclear explosion to
create a harbour. Although these projects did not




materialize, they were sufficiently threatening to create
fears and tensions, and to mobilize new natlve activity.

Organizations began to be formed throughout Alaska involving
native groups that had been previously uninvolved
politically. Interestingly, the development of native
organizations was assisted by people and groups fram outside
Alaska. An important component of this 'outside' assistance
was financial backing for organizational meetings and a
state-wide native newspaper, Tundra Times. In 1963 an
important settlement (Tyonek) regarding aboriginal rights
transferred leasing rights from the Bureau of Indian Affairs
to the Tyonek reserve. This helped establish the validity of
native claims as well as effecting the transformation of the
Tyoneks from an impoverished group to a modern, affluent

people.

Also, as the 'outsiders' and the native groups were actively
pramoting nmative rights and involvement, the Bureau of Indian
Affairs, in the late 1960s, began to delegate authority and
to urge that village councils and advisory boards become more
involved in local affairs. During the 1960s, same dozen
regional native organizations were either formed or
reactivated. The Alaska Federation of Natives (AFN) was
formed in the late 1960s. This organization had the
difficult task of working to overcame regional rivalries and
presenting a united front in matters of critical importance
to the native cause, the most critical being that of native
land claims.

The Alaska Native Claims Settlement (1971)

The Alaska Native Claims Settlement Act (ANCSA) of 1971 was
the last in a series of bills proposing settlement which had
been presented to Congress between 1967 and 1971. The
Secretary of the Interior's freeze on land transfers had been
the encouraging factor in settling the land claims. The
claims submitted by the various native groups were extensive
and, in some instances, overlapping. Given the wording of
the Organic Act of 1884 which protected native rights to
subsistence activities, and the Statehood Act of 1959, the
case for aboriginal rights was formidable. The native leaders
were in a strong legal position to resist any attempts to
provide the native people with token campensation.
Considerable opposition to the first bills was based upon the
insufficient size of the land settlement, the amount of
proposed compensation, the proposed native share of income
from state and federal mineral leases, and the proposed
structures and authority relating to the administration of
lands and funds.

Both the state and the proponents of development were
dependent upon the continued development of resources. Delay
in settling the land claims was costly, both to the state
government, and to those involved in resource develpment. Of
particular importance was the delay in the building of a
pipeline to bring oil fram the North Slope to valdez.
Proposals for a land claims settlement came fram several




sources - the Department of the Interior, the Alaska
Padaration of Natives, and Senator Jackson, Chairman of the
Senate Committee on Interior and Insular Affairs.

The extensive native claims to land and a percentage of the
royalty revenues were both rejected vigorously by the
Government of Alaska. The state's stand initially was
supported by a variety of non-native, pro-development
interests. Native leaders, however, lobbied actively in
washington and were supported in their efforts by various
non-native interest groups.

Ultimately the oil companies recognized the necessity of
settling the native claims in order to allow them to proceed
with construction. In addition, native leaders were able to
enlist the support of the Nixon administration. On December
18, 1971, the President signed the Alaska Claims Native
Settlement Act (ACNSA).

The following summarizes the key items included in the bill.

The Alaska Native Claims Settlement

The Alaska Native Claims Settlement Act of 1971 is the
largest single claims settlement in the history of the United
States. The act is extremely complex and has been amended
several times since 1971. All persons with at least
one-quarter Alaskan Native blood and alive when the act
became law are eligible to participate in the settlement. In
essence, the act provides for the extinguishment of all
outstanding Native claims to land, and to compensation
arising from either previous treaties and statutes or
aboriginal title based on land use and occupancy, in exchange
for the following:

1) A total non-taxable grant of $962.5 million was to be
made to Alaska Natives, $462.5 million to came directly
from the federal treasury over an ll-year period, $500
million to come from a two percent royalty on state
and federal oil, gas and certain other mineral revenues.

2) A grant was to be made to native groups of unrestricted
title (fee simple) to 40 million acres to be selected
from the public domain and distributed among Native
regional corporations, village corporations, and
individual Natives. Land selections were to be campact
and continuous and largely from areas surrounding
existing villages. Land already in private ownership
or under mining claims, set aside for national parks,
defence or other federal purposes, or already selected
by the state but not yet patented to it could not be
selected by the Natives. In cases where this resulted
in insufficient land being available for selection
around villages, land was to be selected from deficiency
lands set aside for this purpose by the Secretary of the
Interior. Villages on existing reserves could obtain
full title to such reserves in exchange for the revoking
of reserve status and giving up all other benefits under
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3)

4)

BANCSA. Seven local corporations on five reserves voted 3z

to G0 this, Liereby galning title to 3.7 million acres
and bringing the total land accruing to Alaskan Natives
under ANCSA to almost 44 million acres.

Twelve Native regional profit corporations were created,
whose boundaries cover the entire state and as far as
possible include Natives of common heritage, plus a
thirteenth corporation which was to receive settlement
funds (but no land) for Natives not residing in any of
the 12 regions. The regional corporations control the
subsurface rights to all the land received under ANCSA
and have complete title to over 16 million of the 44
million acres. This land was to be selected with.a four
years. and divided among corporations according to a
complicated land loss formula which attempted to
compensate those regions with a large area but a small
number of Native enrolments. Money received under the
settlement was channelled directly to the regional
corporations on a per capita basis. For the first five
years the regional corporations were to distribute at
least 10 percent of the claims money directly to
individuals and at least 45 percent to the village
corporations, again on a per capita basis.
Subsequently, the regional corporations were to
distribute 50 percent of their income to the village
corporations. The regional corporations were to be set
up on the basic pattern of business corporations and
each Native in the region was to hold 100 shares. Hence
with the exception of Natives on certain revoked
reserves which voted to accept full ownership of their
former reserves and forfeit membership in ANCSA, all
Natives became stockholders in a regional corporation.
Natives cannot sell this stock or transfer any rights
to it until December 1991. For the first five years
after formation of the corporation, articles of
incorporation and by-laws required the approval of

the Secretary of the Interior, and financial reports
were to be furnished to the Secretary and Congress.

The regional corporations must share with other regional
corporations 70 percent of the (taxable) revenues they
receive from timber and subsurface resources, to be
distributed on the basis of per capita enrolment;
regional corporations must, in turn, redistribute 50
percent of all timber and subsurface receipts to village
corporations within their regions.

Over 200 village corporations were to be established to
receive and manage the surface estate of approximately
20 million acres of land. To be eligible for
incorporation under ANCSA, a village had to have a
Native population of at least 25 people, a population
that was at least one-half native, and a traditional
character unmarked by modern or urban features.
Eligible villages were to select their land within three
years of the settlement fram land around the villages
and elsewhere set aside by the Secretary of the
Interior. The number of acres to which a village was
entitled was determined by the size of Native enrolment
in the village. Some of the village land was to be
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transferred to individuals (for residences, businesses,
etc.) to such private organizations as churches, and to
federal, state and mnicipal governments. Villages pay

. no property taxes until 1992, except on profits from
land which is developed or leased. As stated above,
village corporations were to receive approximately half
of the cash settlement plus whatever resource revenues
are passed to them by their regional corporations, and
in turn part of this money was to be distributed to
individual Natives enrolled in the village corporation.
Certain natives living outside the boundaries of the
villages were designated 'at large' shareholders of
regional corporations and received a larger cash payment
since they did not participate in the benefits and land
generated by the activities of a village corporation.
Villages were to incorporate as either 'for profit' or
‘non-profit' organizations, and were to submit their
articles of incorporation and their first five annual
budgets to their regional corporation for approval.
Regional corporations were to assist the villages in
their land selections and until December 198l possess
the right to 'review and render advice' to village
corporations on 'all land sales, leases or other
transactions', Certain other provisions further
augmented the power of the regional corporation
vis-a-vis the village corporations: regional
corporations could withhold any or all funds to be
distributed to a village corporation until the latter
submitted a 'plan for the use of the money that is
satisfactory to the Regional Corporation'; regional
corporations may require village corporations to
undertake joint ventures with other villages; and
regional corporations may provide joint regional-village
financing of projects that they believe will be in the
general interest of the region.

5) A conservation section, 17 d(2), allowed the Secretary
of the Interior to select up to 80 million acres for
study to determine if these lands should be added to
existing national parks, forests, and wildlife refuges
and to make recommendations to Congress in this respect.
Such land was to be selected after the village
corporations had made their selections and before the
selections by the state and the regional corporations.
ANCSA also authorized another withdrawal of 60 million
acres by the Secretary of the Interior for study and
classification of all lands in Alaska not withdrawn for
other purposes or transferred to others (sec. 17 d(l)).
Finally, the Act also required that easements
be withdrawn by the Bureau of Land Management

| to assure rights of limited access for the public over

| Native lands. Under ANCSA a Joint Federal-State Land Use

| Planning Commission with federal, state and Native
| representation was established to provide information
» and to make recommendations to the governments of the
United States and Alaska with respect to land use in
Alaska. On the basis of these provisions, one writer

- concluded, 'the Act might more appropriately have the
title 'Alaska Conservation Act of 1971'‘.
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6) ANCSA removed the obstacle to pipeline construction 3

posed by the land freeze by prohibiting state or Native
land selections within a utility and transportation
corridor which the Act suggested the Secretary of the
Interior might want to withdraw.

Essentially, therefore, ANCSA consisted of a grant of money
to campensate Natives for lands lost and aboriginal rights
extinguished and a grant of land with which to protect their
lifestyle and build their future. By giving individuals land
ownership for their residences and businesses and by vesting
the rights to the remainder of Native land in Native
corporations, ANCSA instituted the concept of property
Oomerihip in the Native community of Alaska on a mass

scale™.

It is important to note that the Act did not provide
assurance of continued commnal use of lands, nor did it
provide for a continuanc of existing programs or rights. As
well, there were no provisions in the Act for subsistence
hunting on federal lands. Hunting and fishing regulations
apply to both native subsistence hunters and non-native sport
hunters.

Village Corpeorations

Most of the village corporations were incorporated as
profit-making organizations and subsequently invested in a
variety of projects, including such things as village stores,
hotels, and other small businesses. Of late, village
corporations have been experiencing significant problems,
principally because they are too small to be viable. Same
have suffered fram being underfunded by the 1971 settlement.
Many have merged with other village corporations and pooled
their various resources in an attempt to solve their
problems.

Although many of these profit corporations are facing
financial crises, on the whole, the benefits are seen to
outweigh the negative results. First, these corporations are
directed by natives who are the only persons able to be
directors and to hold shares. Second, substantial investment
has been made in village areas which has meant both jobs and
development at the village level. In his study, Baker noted
that many of the village corporations are experiencing severe
financial problems and many may soon be facing bankruptcy
indicating that, although the village corporations have had
many benefits there are still major problems to be solved.

Regional Corporations

The general role of regional corporations were set out in
ANCSA, and are described in the extract from Baker's study.




Regional corporations were a concept that was readily 3

acceptable to the native population who recognized that they
needed to equip themselves to deal with the changes resulting
fram the developing oil and gas industries.

Regional corporations are of two kinds, profit and
non-profit. The non-profit regional corporations had to be
established to operate the various social programs that had
been begun by native associations. The profit corporations
were established to carry out econamic activities and to
provide a vehicle to receive the assets and land selections
resulting from the ANCSA. In short, the native peoples, by
means of these profit corporations, became entrepreneurs, and
were able to participate in development activities on what
ocould be regarded as an equal footing with other development
interests. These regional corporations currently hold huge
assets in land and cash, and have invested substantially in
major projects throughout the state. Appendix B-l lists the
regional corporations as of 1980.

While not political in form or purpose these native
corporations have become bodies of political influence in
their regions. Many of the corporate officers were leaders
during the native land claims movement, and had thus acquired
experience which served them well in these new corporations.
The corporations also provided the opportunity to continue to
pursue same of the (native) community goals.

Perhaps the most important feature to bear in mind is that
the Act did not make provision for native political
organizations. The profit and non-profit corporations
provided for in the Act were not intended to replace existing
bodies of local organizations and governments. By the same
token, the new native regional corporations were not to
replace the existing regional structures, such as the Arctic
Slope Native Association, nor were they linked to the
existing structures in any way. They were simply vehicles
for social and cammercial undertakings.

GOVERNMENT ORGANIZATION AND ANCSA

At the time of the passing of ANCSA, the State of Alaska, as
provided for in the Statehood Act (1959), was organized into
a system of boroughs (see Figure 3-1). Prior to the passing
of the Act, local tax bases existed only in Fairbanks,
Anchorage, and their urban areas. Of the 40 cities, less
than half had populations numbering more than 1000. Powers
and duties were assigned to cities in accordance with their
‘class'. By the end of the 1950's, there were four classes
of cities as well as unincorporated native villages,
education and public utility districts, and wholly supported
rural settlements. Cognizant of the jurisdictional problems
among local government that existed in the lower 48 States,
the writers of Alaska's constitution chose to institute a
'borough' system of local goverment,

L al
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FIGURE 3-1 ALASKA BOROUGHS5, 1970
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Alaska's Borough System

At the time of statehood, cities were the only units of
general local government. When Alaska was preparing for
statehood the population was just under 200,000, almost half
of whom lived in the South-Central Region dominated by the
urban centre of Anchorage. Another 40,000 lived in the
Interior Region and the urbanized area of Fairbanks. Cities
at that time were classified, first to fourth class, with
each class having its own powers and responsibilities.

The Oonstitutional Convention which in 1955-1956 was debating
the question of local government established certain
quidelines to be used in formulating the first constitution.

- Provision should be made for subdividing all Alaska into
local units (boroughs), though not all need be organized;

- units should be large enough to prevent too many sub-
divisions in Alaska; they should be so designed as to
allow the provision of all local services within the
boundaries of a single unit, thus avbiding maltiplicity
of taxing jurisdictions and overlapping, independent
districts;

- the state should have power to create, consolidate,
subdivide, abolish, and otherwise change local units;

- creation of units should be compulsory, with provision
for local initiative;

- boundaries should be established at the state level and
must remain flexible;

- units should cover large geographic areas with common
economic, social, and political interests;

- local units should have the maximum amount of self-
government and have authority to draft and adopt
charters; organized units should have the authority to
perform any function, to adopt any administrative
organization, and to generally undertake any action that
is not specifically denied to them by the
legislature®.

These guidelines were established because the delegates were
anxious to avoid the problems they observed in the lower 48
states. It was also recognized that the Territory of Alaska
presented varying conditions which would require a flexible
system of local government., There was also a strong desire
to have a unified system of local government. A number of
proposals were presented and debated. One of the more
controversial aspects was the position of the education
function within the new state. Bducation had became the most
expensive public function at the local level. The Bureau of
Indian Affairs provided schools to serve the Native
population, and territorial schools served the white
population. District schools served everyone in the large
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urban areas, Basically, this system continued after the
Statehood Act of 1959.

Another focus of the constitution discussions was the role of
the Public Utility District {(RiDi. At U tims of statehccd,
seven of these existed for a variety of purposes ranging fram
warehouses to hospitals to dams.

The oconcept of local goverrscnt that was adopted in the
Constitution of the State of Alaska was that of a system of
boroughs. This was deamad to be the system which could
provide the flexibility needed as well as the powers and
finances to provide services.

Types of Boroughs

Two types of boroughs were provided for: organized boroughs,
which could be initiated by area residents and would provide
a number of services, and unorganized boroughs, which would
oconstitute the balance of the state and which would not be
self -governing units. The state would be reponsible for
services in the unorganized boroughs.

The PUDs that existed prior to statehood either were absorbed
into new boroughs as special service districts or became new
municipalities themselves., As boroughs were established,
existing cities in the area of the boroughs were required to
become part of the borough although they were permitted to
retain their identity as cities. As was the case before the
1959 granting of statehood, cities were classified by category
and functions. Appendix B-2 sets out this classification
system in summary form. In accordance with the constitution,
each borough was to establish the details of its own
functions. Boundaries would be able to be changed as
situations changed. The state legislature has the authority
to determine what services are to be offered in an
unorganized borough. Those who developed the constitution
envisioned boroughs of different sizes - some predominantly
urban, some regional - with differing powers and functions.
Figure 3-1 indicates that this is what occurred.

The role of the state in local government was maintained by
the Local Boundary Commission and the Local Affairs agency,
(earlier known as the Local Government Agency) each of which
exercises same control over local government. The Local
Boundary Commission has the responsibility to establish and
revise local government boundaries. This function includes
city boundaries. The legislature has veto power over the
boundary revisions. The Local Affairs Agency is the only
administrative agency that is specifically required under the
Constitution, chiefly due to the belief that an effective
state agency was required to ensure the success of local
government. The Local Affairs Agency functions as a general
purpose agency, providing technical and advisory services and
appears to have little statutory power. It should be noted,
however, that the review of recent literature revealed little
commentary on this topic.

In addition the Constitution decreed that the state
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legislature would play a continuing role, particularly in
unorganized boroughs as previously mentioned. Federal
agencies, particularly those with regulatory functions, also
perform a function at the local level.

It is important to note that most of rural Alaskans live in
the unorganized borough areas, with few services, and little
or no self-government. Native Alaskans constitute a large
percentage of the population ¢f these rural areas and are
therefore under-represented as recipients of services and
participants in local self-government.

The borough system proved to be more contentious than
anticipated primarily because of the new taxes and controls
that were created as well as the apparent threat a borough
would present to existing municipal structures and school
boards. Thus, almost 10 years after statehood, only 10
boroughs had been incorporated, leaving vast areas of Alaska
as unorganized and unserviced.

Part of the problem regarding borough formation was the fact
that the state had not clearly defined the relationship of
the boroughs to the overall political system, as the
Constitution had implied it would do. The borough system
also was an unfamiliar one which suggests another reason for
its slow development. Because a large portion of the native
population lived in rural areas and would thus be unaffected
by borough development, there was no particular support for
the system by native leaders. The borough system also did
not receive a great deal of support from the urbanized areas.
Of the 10 boroughs formed by 1968, eight had been the result
of the Mandatory Borough Act of 1963, rather than the outcome
of local initiatives. The Mandatory Borough Act required
incorporation of boroughs in eight areas which contained
public utility and independent school districts by January 1,
1964.

The North Slope Borough

The discovery of oil in the Kenai Peninsula in 1957 had been
one of the major factors for the movement towards statehood.
In much the same way the discovery of oil at Prudhoe Bay on
Alaska's North Slope in 1968 prampted the local leaders to
establish control by organizing a borough government.
Borough formation required more than the discovery of oil, of
course, and the North Slope area had been noted for its
political and community associations and their activities.
In particular, the city government of Barrow had built a
substantial reputation for its local government. Native
associations played a more vigorous role in cammnity life
than in other areas of the state. Thus a solid core of
political and cowmnity leadership had developed. The new

: oil and gas discoveries at Prudhoe Bay could therefore
provide the financial support for borough government.

i Local initiative to organize a borough was not unopposed. The
oil industry was opposed to the prospect of borough taxes on
company properties, and the state exhibited a reluctance to
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act upon the incorporation petition. At tha tims that tha
NorthSlopearumundergoi.mﬂ:epmeeuofbormxg
incorporation, the native land claims activity was in high
gear and drawing to a conclusion.

The proponents of the North Slope Bor te?uiredtoqo
through the lengthy process of borough corporat
involves five basic steps:

1) circulation of petitions;

2) investigation by the Local Affairs Committee;

3) one (or more) hearings by the Local Boundary Commission
(LBC);

4) decision meeting ! the LBC; and

5) area-wide election”.

The Arctic Slope Native Association (ASNA) was a major
participant in the borough formation process. The North Slope
area had been badly neglected by the state government, and
ill-used by the federal agencies and the private sector. The
living conditions of native people were often deplorable.
Clearly, there were several good reasons why more

self -determination was a goal. The native peoples were
supported in this goal by many of the white cammnity leaders
who also believed that with the potential revenues from oil
and gas taxes the area would be in a strong position to make
considerable improvements and finally bring some degree of
prosperity to the people.

Incorporation did not come immediately. The oil industry
took their objections to the courts in an effort to stave off
the taxation that would result. At one point the state
maintained that any tax revenues should accrue to the state
because taxes were a tax on resources, not on property. The
LBC was not impressed with the arguments of either the oil
industry or the state and gave its approval for the borough
formation process to go forward. This decision was appealed
for judicial review in the Anchorage Superior Court which
denied the review. This decision led to a further action in
the Superior Court which ultimately found for the borough and
the state. During this lengthy period of litigation the
North Slope Borough, which was incorporated in 1972, had been
operating without full legal sanction.

North Slope Borough - Structure and Powers

The governing body of a borough is the assembly. (See
Appendix B-3, Section 4) In 1972 the North Slope Borough
Assembly consisted of five elected members, the chairman
(later mayor), the clerk, and the secretary. With the
exception of a start-up grant of $25,000 from the Iocal
Government Agency, the North Slope Borough was without
immediate funds although substantial amounts were pramised by
outside sources. The borough had not been officially
certified or incorporated so that it lacked the normal
borough taxing powers. The early months were camplicated by
the ongoing litigation and disputes regarding the extent of

: e s N - - —————
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the borough powers.

The Alaska Constitution permits a "hame rule borough or city
to exercise all legislative powers not prohibited by law or
charter". In other words, a hame-rule borough's powers would
not be limited to those specifically delegated by the state.
The intention of the proponents of borough government for the
North Slope had been to acquire the status of a home-rule
borough. This was resisted by the LBC who decided to grant
only the mandatory borough powers: area-wide education,
planning and zoning, and assessment and taxes. North Slope
political and community leaders realized that these limited
borough powers provided few independent powers. The North
Slope, with its large land area (88,000 square miles), but
small population (approximately 4,300), and substantial
native population could easily have been dominated by state
and/or oil industry interests, had not the newly-formed
borough worked to acquire more extensive powers. A year
after the North Slope Borough had been formed the mayor and
the borough assembly moved to establish a home-rule charter
(see Appendix B-3, Section 9). One of the powers being
sought in the home-rule charter was the power to tax energy
resources. In addition, the hame rule charter would enable
the borough to enact ordinances that went beyond the
municipal code, and provide significant benefits to the
native population, (such as exempting all property valued
less than $20,000 from property taxation).

During the early 1970s there was considerable confrontation
involving the oil companies who opposed the move to 'hame rule’,
state officials, and the city of Barrow officials until a
settlement was finally reached. The end result was that the
borough obtained considerable taxing power, was able to

extend its borough powers to outer villages, begin a Capital
Improvements Program, and sell municipal bonds.

The eventual transfer of village powers to the borough
resulted in a centralization of powers, enabling the borough
to deal with the state and oil companies more effectively and
to provide services more efficiently. The North Slope
Borough has also been effective in pursuing native interests
in three areas: the right to subsistence hunting and fishing,
the development of capital improvements to improve living
conditions, and the enhancement of native cultural identity.

It is worthwhile noting that the North Slope Borough which is
by far the largest in Alaska includes two areas, the National
Petroleum Reserve and the Arctic National Wildlife Range,
which are under control of federal agencies, thus retaining a
federal presence. This is illustrated in Figure 3-2.

As a direct consequence of the Alaska Native Claims
Settlement Act new structures were introduced which have had
varying degrees of success and acceptance. These new
structures were the regional and village corporations which
are described in the extract taken from Baker's study.




Figure 3-2 North Slope Borough, showing Reserves
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The basic responsibility for services in organized boroughs
lies with the state. However, a significant departure fram
this generalization was the formation of the REAAs. Local
school boards were instituted as early as 1917. As well,
schools for Alaska natives were operated by the federal
government . Thus, the school system had developed along
native/non-native lines.

The state constitution provided for decentralization and tied
the focus of government in cities and boroughs to the
development of educational systems. Following statehood,
there was considerable pressure for community control of the
education for Alaska natives. In 1976, 21 REAAs were created
within the boundaries of the native regional corporations,
with some regions containing more than one RERA. The school
boards in these REAAs are responsible for budgetary,
curriculum and personnel decisions at the local level. These
REAAS are seen as an important early stage for unorganized
boroughs that will later move to an organized borough status,
and are considered to have had a significant role in the
development of native self-government.

Smnnm_:y

A decade has passed since the ANCSA was signed. In the North
Slope Borough in particular, which is the only borough to
have been established since 1971, substantial changes have
taken place. As mentioned earlier, the North Slope Borough
is the largest regional, native-controlled but non-tribal
government in the U.S.A. McBeath and Morehouse state that:

"the significance of borough formation on the North
Slope is that it has resulted in increased native
power at the regional level. And the regional
corporation, which participates in borough
government through membership in the borough assembly
and interlocking relationships with borough
administration, is a partner of the b014'ough in the
enterprise of Inupiat self-government"”.

At the time of incorporation most natives were located in
poor villages. The revenues from the Prudhoe Bay discovery
have brought tremendous wealth to the area so that the North
Slope Borough now has one of the richest local and regional
governments in any of the 50 states. On the strength of its
substantial tax base (about $20,000 per capita in 1980) the
North Slope Borough launched a multi-million dollar capital
improvements program. The Arctic Slope Native Association,
which had existed prior to incorporation has played a major
role in providing aggressive Native leadership at two
critical times: during the land claims negotiations, and
during the incorporation period when campeting forces
attempted to claim the revenue from the Prudhoe Bay
discovery. The native peoples' success in this latter
struggle was primarily because they were able to use
constitutionally authorized powers of self-government. The
end result could be characterized as an additional settlement
with significant economic, social, and political benefits on




a par with those which might be included in a claims
settlement .

Although the North Slope Borough has established itself as a
strong municipal government, it continued to be challenged,
in particular by the oil companies. In 1976, when the borough
levied a property tax to service debts on general obligation
bonds, the oil campanies took the matter to the courts,
maintaining that the borough was exceeding its authority. In
1978 the state Supreme Court found for the Borough.

The state, initially opposed to the formation of the North
Slope Borough, has continued to exert controls, principally
by restricting taxing powers. In spite of these difficulties
the North Slope Borough has grown rapidly in terms of wealth,
if not in population. In 1972 the newly incorporated borough
had a budget of $500,000. By 1978, the borough had a budget
of about $74 million and about 500 employees in school
districts and general government. The borough itself has
became by far the dominant employer, and has been able to
provide both seasonal and full-time jobs for a large number of
borough residents.

By the late 1970s the borough was moving to protect
subsistence rights without impeding exploration and
development . One method for this is to claim a share of
requlatory powers over federal and state lands and waters. To
date, this problem has not been resolved, nor has the borough
come to grips with the absence of a tax base that is
unrelated to oil and gas development. As yet there is no
economy which is based on non-oil and gas activity. During
the past decade, the state with its increasing affluence has
undertaken to redistribute wealth by providing generous
municipal grants.

Once the Prudhoe Bay resources are depleted, however, the
North Slope Borough may well be in the position of having to
depend on state grants. The apparent strength of the
borough's current position, namely, it raises significant tax
revenues and is able to influence the course of Arctic
petroleum development, may well be masking its actual
position of having to be dependent on Arctic petroleum
development and on state policies for its future health and
survival.
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This extract is reproduced from David Baker, The Alaska
Native Claims Settlement, Eastern Arctic Study Case
Study Series, Queen's University, Kingston, 1982,

Thomas A. Morehouse, Victor Fisher, Borough
Government in Alaska, p.38, University of Alaska,
Fairbanks, 1971.

Gerald A. McBeath, Thomas A. Morehouse, mgcs of
Native Self-Government, University Press of America,
Inc., London, M.D., 1980.

Ibid., p.106.
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CHAPTER 4. THE HIGHLANDS AND ISLANDS: SCOTLAND

INTRODUCTION

This chapter focuses on governmental development over the
last 20 years in a region of Scotland known as the Highlands
and Islands. This area is shown on the accompanying map
(Figure 4-1), The Highlands and Islands is relevant for study
because it has been subject to notable development pressures
as a result of North Sea oil. Accordingly, particular
structures have been put in place at the national, regional
and local levels to deal with oil development and protect
certain environmental and local socio-economic interests.

As will be seen, the Highlands and Islands are also subject
to certain general planning, econanic, and local govermment
legislation which is applicable to all of Scotland or, in
some cases, to the entire United Kingdom. Accordingly, a
description of these broader regimes is necessary before
dealing with measures specific to the area.

THE CONTEXT

Before describing the contemporary situation, it is
worthwhile to make brief reference to a few of the events
in the overall history of Scotland which relate to the
subject of regional development and government structures.

An obvious starting point is the Act of Union (1707) which
linked Scotland politically, econamically and
administratively with England. Certain institutions retained
separate identities, namely, the Scottish Presbyterian
Church, the legal system and the universities. One result of
this has been the necessity to enact the U.K. legislation
separately for Scotland, and the separate existence of laws,
courts and lawyers. These separate Scottish institutions
also meant that a separate Scottish administration existed.

Immediately following the Act of Union, the Offices of the
Secretary of State of Scotland and of the Lord Advocate were
set up to share the responsibility for Scottish
administration. However, in 1746, the former office was
abolished and the responsibility for administration fell to
the Lord Advocate.

By the mid-1800s, there had been a notable increase in local
government responsibilities and various bodies were
established to oversee these activities. In the latter part
of the 19th century, Scottish nationalist feelings emerged
and pressures increased to have direct Scottish control. In
1884, a bill was enacted which set up a Scottish Office and
established a Scottish Secretariat.

46




Fig. 4-1 Highlands & Islands
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Fig.4-2
SELECTED INDICATORS OF REGIONAL DISPARITY

4 Uul;wloymenl Activity “ Migration 'I’rmmul
Average Rates 1966 1951-66 Income per
Annual 3, (Mule & head
1960-6 Fenmale) 1964-5
as 3, of
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000s increase UK
United Kingdom 18 514 —_ - 100
Nurthern 36 53.3 -113 k1] 82
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Source: "Regional Policy in Britain”,
Gavin McCrone, 1969
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Fig. 4-~3

KRSONAL INCOME PER HEAD AS PLRCENTAGE OF UK AVERAGE

1949/50  1954/s5  1959/60  1964/65
Northern Region 90 9 87 82
North-West 100 102 98 9s
South-West 82 87 88 91
Wales 81 87 84 84
Scotland % 93 87 88
Northern Ireland 58 63 64 64

GROWTH OF PERSONAL INCAME
1954/55 =100

1949150 1954/55  1959/60  1964/65
Northern Region M4 100 134 174
North-West 74 100 135 182
South-West 68 100 139 204
Wales n 100 130 188
Scotland 3 100 134 182
Northern lreland 69 100 144 204
UK Vi) 100 139 194
Source: "Regional Policy inBritain

Gavin McCrone,

1969
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This new Scottish Office took over most of the Scottish 49

functions of the Hame Office as well as the responsibility
for adumtion. The Scottish Secretariat had to answer to
parliament for the areas under its jurisdiction and
eventually the various boards were transferred to departments
under its control. In addition, the Scottish Secretary of
State became a member of the Cabinet. In 1939, St. Andrew's
House, the headquarters of government administration in
Scotland was opened in BEdinburgh.

During the more than two centuries of union with England,
Scotland benefitted from the connection with a leading
industrialized country that was also a leading colonial
power. During this period Scotland had access to the English
markets and colonies and realized considerable econamic
growth. Scotland, however, always remained a region, both
economically and culturally, of the United Kingdom.

It is argued by many that Union has acted to Scotland's
disadvantage and that Sootland has chronically fared less
well than the U.K.in general. Some figures would appear to
bear this out, (Figures 4-2 and 4-3). The emergence of the
Soottish Nationalist Party began in the 1920s, with strong
demands for devolution. The later version of Scottish
nationalism that developed in the 19608 was demanding
independence and separation as the answer. Establishment of
a Soottish Assembly is still an issue,

Focussing on Scotland as a Region

Scotland is a highly urbanized and industrialized region.
Its land area is approximately one-third that of Britain
although its population of some five million represents only
about 9.4 percent of the national population. Agriculture
accounts for only about five percent of the working
population. Together, agriculture, fishing and forestry
account for less than six percent of the Scottish GNP.
Industrial growth has been clustered along a zone from
Glasgow to Edinburgh, leaving large areas

sparsely inhabited.

As evidenced by Figures 4-2 and 4-3 Scotland has had a higher
degree of unemployment and lower per capita incame than the
U.K. in total, although, relative to the rest of Western
Europe, its position improved substantially over what it had
been when the Act of Union came into force.

In the early 1930s there was recognition by the British
government that there were regions of the U.K. that were
well below the national level, principally in econamic terms,
which would require specific policies to assist their
development. In 1934, the Special Areas Act (amended in
1937) was passed which designated Sootland as a region to
which policies and activities should be directed to dealing
with its own unique set of problems. This Act provided a
system of loans and other financial inducements which were
formulated by the central government in an attempt to:




1. maintain a nation-wide control of industrial 50
Aevelacmant 3

2, direct growth from the congested areas to the
development areas;

3. provide financial assistance by means of loans
and grants;

4. establish non-profit state campanies to provide
factories and services, often in advance of clients.

In spite of these regionally-directed efforts, Scotland's
unemployment and outward migration persisted. The net
population of the country declined slowly but steadily, a
trend which had begun in the late 1800s.

These early attempts to deal with problems on a regional
basis were further augmented by a series of Acts and other
measures. The most significant of these up to 1960 can be
summarized as follows:

1945 Distribution of Industry Act

- Replaced pre-war legislation for Special Areas.

- Redefined development areas, added new areas
including the Highlands of Scotland as part of
a new British regional policy (i.e. England and
Scotland).

- Policy responsibil‘ty given to Board of Trade.
- Powers to build factories, make loans, provide
basic public services, reclaim derelict land.

- Power to control new factory development.
- Power to develop new urban areas (new towns).

1947 Town and Country Planning Act
(Amended 1962, 1968)

- All development subject to planning permission,
development plans required.

- Local authorities required to have development
policies, and exercise development control.

- Central government retained ultimate control.

1958 Distribution of Industry (Industry Finance) Act

- Loan and grant assistance extended.

1960 Local Employment Act

- Repealed Distribution of Industry Act.
- Development Districts replaced Development Areas.
- New building grants introduced.

L
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It should be noted that all of these msasures applied to most
of Creat Sritain, principally England aid Suoilaind, althdigh
separation of the two countries' legal systems meant that
separate pieces of legislation were passed by Parliament at
Westminster.

Recent Developments: The Highlands and Islands

Although this area, known for its superior beauty, has been a
concern in connection with resource development, the original
impetus for special consideration of the Highlands and
Islands area of Scotland was not offshore oil develogment,

The Highlands and Islands of Scotland represent a substantial
land area that is inhabited by well under 300,000 peocple,
which is considerably less than its peak population of the
mid-1800s of almost 400,000 people. Until very recently, most
people were employed in very traditional ways. The basic
characteristics of the region are:

- It is a remote region with few well-developed
transportation links to the main centres.

- It is an extensive land area.

- It has a small and scattered population.

- It has significant nonrenewable resources.

- It has higher than average unemployment levels and lower
than average income levels.

- It has little (non-oil) econamic activity.

Beginning in the 19308, central government in London initiated
certain legislation that applied to all of Great Britain, and
much later, some complementary legislation specifically
regarding the Highlands and Islands. This was done to develop
commercially viable industries and to stop the net outward
migration. These various regional strategies were developed
by central government because of the persistence of regional
economic and social problems, as well as the concern
regarding what was happening in the major urban centres,
namely, physical deterioration, acute social problems, and
local unemployment. Thus, the regional strategies developed
were an attempt to solve problems on two fronts: the
trouble-ridden urban centres, and the failing outer regions,
a category which included the Highlands and Islands.

buring the last half~-century, a large number of acts and
measures have been introduced by the central government
concerning regional development strategies. Not all of these
have had a significant impact on the area under study, but
some have been of particular importance. As well, a
succession of planning acts over the decades has
substantially expanded the role of the central government, and
of local authorities in land use planning, (see Appendix

c-1).

Three acts relating to econamic development in Scotland are
of particular significance to the Highlands and Islands
areas. These are: The Highlands and Islands Development
(Scotland) Act (1965), The Scottish Development Agency Act
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(1975), and The Offshore Petroleum (Scotland) Act (1975).

The Highlands and Islands Development Act of 1965 created the
first regional agency of government to cperate its own system
of loans and grants for general econamic development. The
Highlands and Islands area had been the subject of special
studies since 1947 when an Advisory Panel in the Highlands
and Islands was appointed. However, it was not until the
Scottish Plan was put forward in 1965 by the Scottish Office
that policy guidelines appeared for this area. The most
immadiate result was the establishment of the Highlands and
Islands Development Board which replaced the Advisory Panel.
This Panel had never been given the powers to initiate
economic activity.

This Act established a Board with a broad mandate and with
extensive powers of grants, loans, equity participation and
new factory building for a wide range of econamic activities
within the Board. The Board and its members are appointed by
the Scottish Secretary of State, (see Appendix C-2).
Accordingly, it is an agency of central government, not a
government in its own right. Also, it has no formal link
with local government, This board is assisted by a
Consultative Oouncil, appointed by the Secretary of State for
Scotland.

In general, the Highlands and Islands Development Board
(HIDB) has taken a multi-faceted approach to econamic
development and has attempted to diversify the econamic basis
of employment. It has therefore concerned itself with such
economic activities as tourism, agriculture, fishing,
extractive industries (including oil), light industry, etc. A
prime concern has been to stem the flow of outward migration
and to provide employment opportunities in the area,
particularly for the younger portion of the working
population. Another prime concern has been to develop a
strong economy with long-term benefits for the region.

The Scottish Development Agency Act (1975) established a
Scottish Development Agency and a Scottish Development
Advisory Board. These organizations, whose members were to be
appointed by the Sacretary of State for Scotland (see
Appendix C-3), were to further the development of Scotland's
econamy and improve its environment.

A third act, The Offshore Petroleum Development (Scotland)
Act, 1975, enabled the Secretary of State for Scotland to
acquire certain lands, and to carry out certain works to
facilitate the operations of exploration and exploitation,
and provided the Secretary of State with certain powers
regarding the planning procedures, (see Appendix C-4). The
most significant aspect of this act with respect to local
government was the fact that it gave the Secretary of State
for Scotland the power to circumvent normal planning
procedures” and to force acceleration of planning
procedures.

Two other forces have contributed to the current shape of
government in Scotland and, most particularly so in the
Highlands and Islands.




Figure 4-4

;\dmlnhmtln Authorities in Scotland (Local Government

[Scotland] Act, 1973)
. i Population  No. of Planning
Authority (1974)  Districts Functions
Regional councils: |
Central 267,029 3 Two-tier structure, }
Fife 337,690 3 planning functions divided |
Grampian 447,935 5  between region and districe |
Lothian 758,383 4
Strathclyde 2,527,129 19
Tayside 401,183 3

4739349 37
Borders - 99,105 4  Rcgions and general
Dumfries and Galloway 143,711 4  planning authorities;
Hightand 178,268 8  districts have no planning

@084 16 responsibility
Island authorities:
Otkney 17,462 No districts; single-tier
Shetland 18,445 administrative and
Western Isles 30,060 planning units

65,967

Source: I,R. Manners, North Sea 0il and
Environmental Planning
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The first of these is the local government reform movement
of the 1970s. This period can be characterized as one of
ferment and change in the local government system throughout
the United Kingdom. Separate royal commissions examined the
systems of local governemt in England and Wales as well as
in Sootland. From the perspective of the central government
which established these royal camissions, there was a desire
to change boundaries, reallocate responsibilities between
local government and central government, and generally
"modernize" the local government system in keeping with
modern economic, social and political realities.

The comission studying Scotland set out four major
objectives for reform with a somewhat populist ring:

- To give local government a more important role in
society.

- Effectiveness in the exercise of functions in the
interests of the people.

- Local democracy, leaving decision-making with an
elected council directly acoountable to the
electorate. 2

- Local involvement®.

By the time the reorganization of local government in
Scotland was campleted in 1975, 430 elected local authorities
had been consolidated into nine regional, 53 district, and
three island authorities, (Figure 4-4). It should be noted
that none of these newly-created administrative authorities
was co-terminus with the area known as the Highlands and
Islands. The functions of these authorities are described
subsequently in this chapter.

The final dominant influence on the system of governance in
the Highlands and Islands has, of course, been the
exploration for and development of North Sea oil since the
1970s.

Development came quickly and on a scale which saw local
authorities unprepared to deal adequately with the situations
that arose, particularly with respect to the review and
approval of development applications. Local authorities were
on the whole relatively unsophisticated and thus ill-equipped
when it came to dealing with large national and international
companies. They had neither the staff nor the experience to
function as equals in the negotiations that took place. They
also had the problem of trying to ensure that their local
interests were not totally overwhelmed by the national
interests of the day. In most instances, the local
camunities were overwhelmed by the developments that took
place as a result of the North Sea oil finds. Speculation
became a major problem for many communities, especially for
those who attempted to regain control by land purchases only
to find that the price of land had escalated almost beyond
their reach. One writer, in describing the fishing port of
Peterhead noted that, "geterhead was more a cammodity than a
camunity to its users"~. This is probably a very apt
description of those commnities who have discovered that
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their concerns do not merit much significance in the context
of the national reguirements for oil. Out of the pressure of
this situation emerged a number of policies and pieces of
legislation designed to deal variously with the perceived
need for central and local control over resource development,
These measures form the final component of the current system
of government in the Highlands and Islands.

THE CURRENT SYSTEM

Although early recognition of regional interests in the
United Kingdom was based on the desire for regional econamic
development, recent local government reforms and specific
initiatives related to the management of offshore oil are
equally, if not more prominent, when considering the
Highlands and Islands case. In addition, all three of these
concerns interrelate. For example, the earlier-mentioned
oOffshore Petroleum Development Act of 1975 which confers
certain powers on the Scottish Secretary of State concerning
land requirements related to offshore oil contains certain
provisions which relate explicitly to the Town and Country
Planning Act of 1972 and subsequent legislation. The concern
of local government with town and country planning is
reflected in the consolidation of this latter act with the
Local Government (Scotland) Act of 1973 to form the Local
Government Planning and Land Act in 1980. The
previously-mentioned Scottish Development Agency established
in 1975 and the Highlands and Islands Development Board,
established in 1965 oversee general concerns related to
regional economic development, Because the main focus of this
particular review is on regional government arrangements, the
current system will be described from the perspective of the
relevant local government arrangements in existence in the
Highlands and Islands and the relationship of the local
government system to offshore oil development and other
aspects of regional econamic development.

Local Goverrment in the Highlands and Islands

It is important to note that although the Highlands and
Islands has been designated as a region of Scotland, it is
not a single area of government. This regional designation
exists only for purposes of econamic activity. In fact, the
Highlands and Islands are composed of six counties and
several islands. The six counties make up one administrative
authority, known as a regional council, and the Islands are
in three separate groupings, each of which is a separate
local government known as an Island Authority. These local
authorities function within an overall structure which
includes England, Scotland and Wales, (Figure 4-5).

In general, local authorities in Scotland are now much larger
than formerly and are served by fewer councillors than under
the old system when there were three rather than one
councillor per ward. In one area, Strathclyde, which contains
over 47 percent of the Scottish population, the ratio of
representation is 1:24,000 whereas in the less populated
regions, the ratio is much smaller. In general, the regions
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Figure 4-5
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United Kingdom: Local Government Structure

Source: I.R. Manners, North Sea 0il and Environmental Planning

Figure 4-6
LOCAL GOVERNMENT FUNCTIONS IN SCOTLAND
Level Number  Planning Personal, H 8 Protecti Environmental Amenity
Sucial
Regions 9 Major planning,  Education, Fite, police, Recreation,
Islands 3 transport, wates  social woik consumer, coast culture
tourism works
Districts 53 Local planning, Housing Public health Recreation,
Islands 3 building control, and sanitation culre
tourism
Total 65

Source: D.C,Rowat (ed.,) International Handbook on Local Government
Reorganization
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and districts have been structured to correspond with genuine
comunities.

The regions, (see Figure 4-6) have responsibility for
education, police, water, sewerage, social work, roads, fire
and consumer protection services. Districts are responsible
for housing, refuse collection, libraries and museums,
environmental health and housing. Some powers are shared by
regions and districts such as parks and recreation, and
planning. Three exceptions to this are the regions of
Borders, Dumfries and Galloway, and Highland, where planning,
libraries and museums, building control, and parks and
recreation are regioral functions. The Island Authorities,
because of their isolation, are single, all-purpose
authorities. They must rely on regions, however, for police
and fire services. Most functions of local authorities are
the responsibility of the (Scottish) Secretary of State,
through the five departments: Bducation, Hame and Health,
Development, Economic Planning, and Agriculture and
Fisheries.

One of the important functions of the District Authorities
was to prepare schemes for the formation of Comunity
Councils which were to concern themselves with matters of
local interest. There are now well over 1000 of these. They
have no statutory powers and no guaranteed financing, but are
free to raise their own funding or seek grants.

Every region and every Islands Authority is divided into
electoral divisions; every district is divided into wards.
Each division and each ward returns one councillor every four
years. Elections take place every second year for regional
and district councils alternately.

Local authorities in Scotland rely on rating (property tax)
for income, as well as government grants, and other
miscellaneous receipts. Regional and Islands councils are
able to levy their own rates; however, distict councils are
not rating authorities and issue requisitions to regional
councils.

The Rate Support Grant (RSG) that is given by the Scottish
Office is based on three elements: needs, resources, and
domestic. The aggregate grant to authorities is first
established, and then the individual authorities' amounts
determined and then distributed in a three-stage process. It
is first distributed between islands and regions, then
between regions, and finally between regional and district
councils within the region.

Capital expenditure in local authorities is controlled by the
Secretary of State. In 1977-78, Scottish local authorities
were given block allocations of capital funds, thus acquiring
a greater degree of control. It is not yet known how
successful this system has been.

In ge{xeral, all local authorities are concerned with land use
planning. The potential conflict between local interests and
what are deemed national interests is reflected in the strong




Figure 4-7

Onshore Development: Land Use Planning in the United Kingdom
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residual powers of the Secretary of State for Scotland. 59

Earlier planning and local government legislation pertaining
to all of Scotland was consolidated in the previously
mentioned Local Government, Planning and Land Act of 1980,
This act was designed to relax controls over local and
certain other authorities, and to pramote greater efficiency
in local government. The local county or district (or
island) authority has the power to approve, disapprove, or to
approve with conditions, any application for development.
The 1980 Act modified approval procedures, allowing local
plans to be adopted in advance of the overall structure plans
for a broader area. The general nature of the planning
regime is outlined in Figure 4~7. A very important element
in the approval procedure is the ability of the Secretary of
State for Scotland to 'call in' applications which are deemed
to be in the national interest and in fact override the local
decision. 1In most cases, the 'call in' has had the effect of
overriding negative local decisions and the Secretary's
decisions have allowed development to go forward.

This dominant position of the Secretary of State in planning
with particular reference to offshore oil is reinforced in
the Offshore Petroleum Development (Scotland) Act of 1975
which empowers the Secretary of State to acquire by agreement
or expropriation any land in Scotland for any purpose
connected with the exploration for or exploitation of

of fshore petroleum. The Secretary of State is also empowered
to dispense with public enquiries into expropriations or
acquisitions under this Act.

The Zetland County Council: A Special Case

A notable special case in the Highlands and Islands area is
the Zetland County Council (later to become the Shetland
County Council). The Shetland Islands number almost 100 and
house a permanent population of scme 20,000 in several small
communities, There has been a long history of distinctive
cultural identity. Thus, the prospect of rapid development
was viewed with some misgivings because of the possible
disruption or even destruction of a highly valued lifestyle.
In the early 1970s, the Zetland County Council tock the
unusual step of promoting a Special Order, later to become an
Act of the British Parliament, to acquire additional planning
powers to supplement what it believed to be inadequate
authority in the face of development pressures related to
offshore oil.

The Zetland County Council Act of 1974 resulted from a
private member's bill and, accordingly, is not reproduced in
consolidated statutes. Unfortunately, secondary sources
reveal little information about its origins, the debate (if
any) concerning its provisions, and its implementation. It
appears, however, that this initiative was unique. Possibly
it was spearheaded by vigorous cammnity leaders with a
particularly aggressive attitude toward the oil industry. It
has also been suggested that Parliament's positive response
to the private member's bill stemmed from a desire to speed
up the process of North Sea oil production following the
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embargo and rise in oil prices in late 19734,

In any event, the Zetland County Council Act (1974) gave
extensive powers to this local authority such as: allowing it
to license works and dradging, to create a harbour authority
in the areas around such work, to acquire lands, to invest

in securities of bodies corporate, and to create a reserve
fund. It should be noted that the Zetland County Council
possesses powers over oil and gas development that are
unavailable to any other local authority. The Zetland County
Council was also authorized to collect a barrelage tax as
compensation to the Islanders for "disturbance and
inconvenience" caused by the oil industry. The Council's
direct revenues from oil then are from taxes, rent,
"disturbance payments", and joint-venture profits. These
revenues will be used to meet infrastructure needs and to
establish a regional development fund to diversify and
stabilize the Islands' economy and to protect traditional
industries. The overall goal is to ensure a smooth transition
to a non-oil future.

One source of revenue, a non-profit body with representatives
fram the council and the oil industry in equal numbers was
established to run the terminal built at Sullom Voe. The
Zetland Finance Company was created by the council to raise
funds for the construction of this terminal and to enter into
partnership to provide a variety of industry-related
services. It is suggested by Manners, in his book, North Sea
0il and Environmental Planning (1982) that the Zetland

model is unique in the powers regarding oil and gas
development and is unlikely to set a precedent for other
local authorities. The major benefit appears to be the fund
raising ability the council acquired by this act, both in
terms of front-end financing and ongoing revenues.

Local Govermment and Regional Economic Development

With the important exception of the Zetland County Council,
local government in the Highlands and Islands, and, for that
matter, in all of Scotland, plays a minor role in econamic
development. This is true in the case of dealing with
offshore 0il and in other areas of economic endeavour.

Offshore o0il development has been strongly controlled by
central govermment under legislation such as the Offshore
Petroleum Development (Scotland) Act of 1975. Aside from the
Zetland case, the role of local governments seems to be to
supply secondary infrastructure and social services required
as a result of oil development.

Other avenues for economic development appear to be
controlled from the centre. For example, the Highlands and
Islands Development Board consists of central government
appointees and acts as its agency. Since the advent of
offshore o0il, the HIDB has concentrated its efforts in other
areas of potential development such as crofting, fishing and
tourism.

In summary, the literature and legislation pertaining to
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Scotland in general and the Highlands and Islands in
particular records a variety of regional agencies and
initiatives, and local government structures and planning
regimes. The most dominant characteristic of these is that
they are virtually all centrally controlled. In addition, it
appears that central government decides if and when
initiatives will be coordinated. This indeed has happened, as
evidenced by the Local Government (Scotland) Act (1973), the
Offshore Petroleum Development (Scotland) Act (1975) and the
Local Government Planning and Land Act (1980), all of which
added to the central government's decision-making powers.

The exception to this seems to be the Shetland Islands.
Manners relates the course of the Shetland Islands Council's
acquisition of enhanced development control in considerable
detail. It appears that the Shetland Islanders saw early on
the inevitability of oil development and its potential threat
to their valued lifestyle. Their response was to try to
obtain control over development in order to minimize its
negative effects and to make the most of its potential for
providing revenues and infrastructure for the future.
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CHAPTER 5.
THE NAVAJO RESERVE

INTRODUCTION

This chapter deals with the emergence and evolution of tribal
government on the Navajo Reserve in the United States. As
can be seen on the accompanying map (Figure 5-1) the reserve
is spread over parts of three states, Arizona, New Mexico and
Utah, Its 25,000 square mile area makes the Navajo Reserve
the largest Indian reservation in the United States. 'l‘ht-z1
Navajo people on the reserve number approximately 137,000
and account for one of every six or seven of the U.S.Indian
population.

The reserve and its government are of particular interest as
an example of an ethnic government whose evolution has been
tied directly to resource development. Natural resources on
the reserve include: oil, natural gas, uranium, coal, rich
forest reserves and a 'visually magnificent' terrain with
tourist potential.

THE CONTEXT

Prior to the discovery of oil on the Navajo Reserve in 1922,
no single deliberative body existed to represent all Navajo.

The Navajo people or Dine belong to the Athabasca language
group which migrated from Asia and gradually moved into the
southwestern United States between A.D. 700-1000. Initially,
farming and hunting formed the basis of tribal existence. The
Navajo adopted Pueblo farming techniques but remained nomadic
because of the uncertainty of water supplies.

Contact with the Spaniards in the 17th century introduced
sheep to the Navajo economy. Sheep raising soon became the
mainstay of Navajo life and central to social and econamic
development. Today, livestock grazing is still the major
land use with over 90 pecent of Navajo land used for this
purpose co-existing in some cases with uses such as forestry,
recreation and homesites.

Navajo land was acquired by the United States in 1848 as a
result of victory over Mexico. An 1850 treaty with the Navajo
placed the tribe under exclusive control of the Government of
the United States, The period from 1850 to 1868 can be
described as one c¢f conflict between the Navajo, settlers in
the area and the US Armmy. Following an unsuccessful
relocation attempt a new treaty was signed between the United
States and the Navajo in 1868. In return for keeping the
peace between the Navajo and the United States the tribe was
granted a reserve of 3.5 million acres for their exclusive
use. An Indian agent (an employee of the federal Bureau of
Indian Affairs) was to oversee the tribe and implementation




Figure 5-1 Havajo Reservation
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of the treaty. Violators of the psace, whether "bad Indians®
or "bad whites" were to be turned over to the United States.
Oth-t provisions included an individual allotment of 160
acres to any family wishing to farm; campulsory attendance of
all children aged 6-16 in a "white-oriented" school; anmal
provision by the agent of goods which the Indians were unable
to manufacture themselves and a per capita cash allotment for
Indian benefit to be allocated lﬁudilc:etlonotun
agent. This treaty has been described as setting the pattern

for federal relations wlthztho Navajo, a position of

inferiority and dependency”.

The original allotment of reserve land represented about
one~fifth of the area previously required by the Navajo for
subsistence. Beginning in the 1880s, additional land was
granted to them by President Roosevelt (much of which was
returned to federal control by President Taft). This initial
period of expansion made the reserve too large to be
administered as a single unit by the Bureau of Indian
Affairs. Accordingly, by 1908 it had been split into six
federal jurisdictions or agencies.

The federal government bowed to pressure fram white settlers
in the area and announced that there would be no further
expansion of the reservation in 1918 without congressional
approval. The end of expansion created problems of
overgrazing which affected the growing livestock population
and, ultimately, the ability of the agriculture-reliant human
population on the reserve to survive.

Problems with stock reduction persist. However,
implementation of the first planned reduction coincident with
formation of the first Navajo Tribal Council caused distrust
not only of the Council but of sugsequent federal programs
aimed at improving Indian welfare~.

The event which prompted the development of the Navajo Tribal
Council was the discovery of oil on the reservation in 1922,
Prior to the discovery of oil on the Reserve, no single
deliberative body existed to represent all Navajo. Instead
Navajo organization was of matriarchal families or bands of
people. Leaders, called naat' annii or speechmakers, were
chosen by the group or clan and removed by the same process.
Decision making was a consensual process with discussion
continuing until all agreed.

The first formal tribal council, camposed of six delegates
was formed in 1923 at federal instigation to make possible
the negotiation of oil leases. Under the Treaty of 1868 no
part of the Navajo Reserve could be ceded without the consent
of three—quarters of the Tribe. According to legislation
passed in 1891, authority for the leasing of Indian mineral
lands could be exercised by "the council speaking for such
Indians". Business influence on the formation of local
government is illustrated by the terms "business councils"
and "chairman" which were used. Early oil activity centred
around the San Juan agency in New Mexico. The




superintendent, whose responsibility it was under the 1891 66 i

legislation to approve leases authorized by “the Council .
for such Indians® reportad no knowledge of any

ocouncil meeting in the previous 15 or more years. He .

requested advice and was informed that the general procedure

developed to deal with prospectors involved a request to the

OCommiss{oner of Indian Affalrs for a mtmq with the .

Council., 1If the request was approved the prospector then

applied to the local agent who set the date and called all

adult males to a meeting at the agency office. Onos the

request was heard the Oouncil disbanded and did not meet

again unless another request for a Council was approved.

Under this ad hoc arrangement, a number of requests for oil
leases were refused by a San Juan council in May 1921. Then
in August another council was called and a lease was granted
to the Midwest Company. It appears that those present at
this Cogncil wanted to know i{f oil really existed on the
reserve , Midwest was also willing to hire Navajo and pay
what appeared to be high wages. This approval brought
pressure fram other companies. The superintendent was
advisad by the Bureau to obtain a general delegation of
authority from the Indians either for himself or "certain
representative Indians” to authorize leases. This marked a
shift from the Bureau policy of lease by lease approval by
oouncils. The Indians, however, were unwilling to negotiate
further leases until it had been determined whether oil in
fact existed since oil discovery would increase the value of

subsequent leases, .
Pressures continued and in January 1923 the Secretary of the
Interior created the office of Commissioner to the Navajo .

responsible for the entire reservation. The Secretary also
formed a continuing council representing all Navajo. One
delegate and one alternate from each of the six jurisdictions
were to be elected for a four-year term on the

council within thirty days after the directive was made
public. If a jurisdiction failed to elect a delegate, one
would be appointed by the Secretary of the Interior. No
meeting of the Tribal Council was to be held without the
presence of the Commissioner. The Secretary of the Interior
reserved the right to remove any member of the council upon
proper cause being shown.

Fear that the San Juan Navajo, who were opposed to giving
o other jurisdictions a voice in the oil question, would
r boycott the council is the reason given for the Secretary's
' power to appoint delegates. A number of changes were made at
the suggestion of the new Commissioner, H.J. Hagerman,
before the regulations went into effect in April 1923:

- the numbers of delegates and alternates were increased to
12 to acconmodate scattered populations;

- provision was made for a quorum; ¢
- provision was made for interpreters;

- provision was made for a means of succession in the
event a vacancy occurred in the office of Chairman or




Vice Chairinan between elections;
- the Secretary's power to remove meambers was deleted,

Subsequently, the powers of the Camalssloner ware broadsnsd
to include responsibility for minerals, timber and the
developmant of underground watez as well as oil.

In summary, establishment of the Navajo Tribal Council from
which today's system of government on the reserve has
evolved, appears to have been instigated by the desire of the
US federal government to have a more predictable approval
system for oil development with more direct access to senior
federal officialdom through the Conmissioner. In the ensuing
years, various issues have emerged which have prompted
changes in this basic syatem of tribal government. As these
have occurred, it is interesting to ponder the relative
interest of the Navajo people themgelves, the federal
government, state governments and non-Indian private
interests in using or modifying the system to deal with these
issues.

THE CURRENT SYSTEM

The system of tribal government and the nature of tribal
endeavours have expanded since 1923, This section describes
the various elements of tribal activity which now exist. A
subsequent section deals with some of the issues related to
these activities. As will be seen, the issues which have
emerged often concern the relationship of the Navajo with the
federal and state governments., The particular status of the
Navajo in their relationship with these governments warrants
some general introductory remarks.

Navajo and State Governments

As indicated earlier, the Navajo reserve occupies part of
three US states. However, most Reserve Indians, including the
Navajo, occupy a unique position in the political structure
of the United States. In the view of the courts, Indian
tribes are separate nations within the US which, as a result
of conquest and treaties, have given up camplete independence
and the right to go to war in return for federal protection,
aid and grants of land. Based on this assumption, it is
further held that a State may only exercise such specific
powers over the Indians as have been expressly granted to it
by Congress. Under Title IV of the 1968 Civil Rights Act,
States may assume civil and criminal jurisdiction over
Indians only after the approval of a majority of Indians is
given in a special election. Indian tribes, therefore, are
not political subdivisions of the States nor are they local
governmegts within the meaning of most state and federal
statutes”.

Navajo and the United States Government

Created by the War Department in 1824 and subsequently
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transferred to the Department of the Interior in 1849, the 68
Bureau of Indian Affairs has been responsible on behalf of
the federal government for the ‘government-to-government'
dealings with Indian tribes. Its powers in this regard are
extremely broad. Federal law governing Indians is set out in
Title 25 of the U.S. Code and contains more than 2000
provisions. It has been suggested by one cbserver that repeal
by Congress of all but two of these would leave existing
tribal s intact and "eliminate most Bureau

functions"®. In any event, the Bureau of Indian Affairs

has itself been identified repeatedly by successive
Commissions investigating Indian affairs and by no less a
person than the President in 1970 as a major stumbling block
to native economic development and self-determination.

A major responsibility of the Bureau is the fulfillment and
execution of the federal government's trust obligation to
Indian tribes and Alaskan native groups. Over the years the
definition of the Indian tribe as a "dependent nation" was
expanded to imply federal guardianship or wardship on behalf
of native people. Under the crust relationship the Navajo
have "beneficial use" of the land including mineral resources
but legal title rests with the Government of the United
States. Land may not be sold without an authorizing act from
Congress. In the early days particularly, this provision
helped protect the Navajo fram dispossession by white
settlers and railroad interests. It has since come to
symbolize all that is wrong with the tribal-federal
relationship.

The special status of Indian tribes as separate nations has
some undesirable effects in intergovernmental dealings even
at the federal level when legislation does not specifically
refer to Indian tribes. As an exanple, access by the Navajo
Tribe to a road building allocation available to state and
county governments from the Federal Highway Administration
has been denied on these grounds. In another case, the tribe
was forced to pay a federal excise tax on the purchase of
police cars. State and county governments are exempt. This
anomaly also gives rise to 'buck passing' between state and
federal agencies regarding the provision of services to the
tribe with each claiming the other responsible. It means
also that the tribal government has been denied access to
such traditional sources of local government revenue as the
property tax, the ability to issue tax exempt municipal
bonds, and more recently to monies from state lotteries and
off-track betting. In 1975 hearings before the US
Camission on Civil Rights it was the testimony of a Bureau
of Indian Affairs expert that "there can be no significant
economic development for the Navajo Nation until the
politica], questions surrounding the tribe's legal status are
resolved .

The Development of Navajo Government Since 1923

As indicated earlier, a change in federal legislation in 1923
created the Navajo Tribal Council, consisting of one delegate
and one alternate elected from each of 12 electoral areas




covering the entire reserve. The main original purpose of the
Council was to approve oil leases. In carrying out its
deliberations, the Council was to relate to a single
Camnissioner to the Navajo, appointed by the Secretary of the
Interfior.

This new regime did not, however, mean the elimination of the
six agency jurisdictions set up within the reserve in the
early 1900s. These agencies continued to exist, and one of
these, the Leupp area, was the point of origin of the next
important governmental development. This was the formation
of comunity councils or chapters.

The Leupp area superintendent found contact with the Navajo
limited largely to their visits to the agency office. He
called a meeting of all adult Navajo in the Leupp
Jurisdiction in 1927 as a means of meeting on a broader basis
with the Navajo to explain government programs and also "to
find cut what the Navajo want". Approximately 150 attended
the first meeting and numbers rose at subsequent meetings.
These were judged too big and local groups were formed with
elected Navajo serving as president, vice-president and secretary.
By 1934, 530 chapters had been formed. The settling of
disputes and decision making on cammunity land use e
primary functions of the chapters when first formed™ . This
development can be seen as integrating the old Navajo process
of dispute-settling into a new governmental structure.

Requlations formulated in a reorganization in 1938
established the basis for present Navajo tribal goverrment.
Changes included enlargement of the Council to 72 and the
introduction of the secret ballot but did not set out council
jurisdiction or authority any more clearly than had been done
in the past.

The next major legislative initiative was the Navajo-Hopi
Long Range Rehabilitation Act of 1950. It aimed:

"to further the purposes of existing treaties
with the Navajo Indians, to provide facilities,
employment and services essential in combating
hunger, disease, poverty, and demoralization among
members of the Navajo and Hopi Tribes*, to make
available the resources of their reservations for
use in promoting a self-supporting econamy and
self -reliant commnities, and to lay a stable
foundation on which these Indians can engage in
diversified econamic activities and ultimately
attain standards of living comparable with those
enjoyed by other citizens."

The Act provided an appropriation of $88,570,000 to be spent
over.lo years on school construction, road improvement,
hospital and health facilities, irrigation construction and
improvement, soil conservation and resettlement of those
Navajo who chose voluntarily to leave the reserve. Also
included was a clause on Indian preference in hiring and

* ’{‘he Hopi Tribe is a smaller tribe with the joint use
reserve occuping part of the overall Navajo Reserve.
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on-the-job tralninq *In order to facilitate the fullest n
possible participation by the Navajo tribe" adoption of a
tribal constitut was authorized.

"Such annatitution my provide for tha mm!-
byﬁumvajotribootmymvuw

. tribe or any organ thesreof by existing toqaﬂut
with such additional powers as the mambers ot the
tribe may, with the approval of ms.creuryoftho
Interior, deem proper to include therein. Such
oconstitution shall be formulated by the Navajo Tribal
OCouncil at any regular meeting, distributed
printed form to the Navajo people for consideration,
and adopted by secret ballot of the adult members of
the Navajo Tribe in an election held under such
regulations as the Secretary may prescribe, at which
a mjority of the qualified votes cast favor such
adoption. The constitution shall authorize the fullest
possible participation of the Navajos in the
administration of their affairs as approved by the
Secretary of the Interior and shall become effective
when approved by the Secretary. The constitution may be
amended from time to time in the same manner as herein
provided for its adoption, and the Secrega.ry of the
Interior shall approve any amendment...",

The Act provided for consultation with the tribes on program
development and through agreements with the States of Utah,
Arizona and New Mexico, extended the benefits of Social
Security to the Navajo for the first time. Control over
tribal funds and future earnings from resource royalties

. deposited with the federal Treasury were given to the Tribal
Council, although subject to approval by the Secretary of the
Interior. The Indian Self-Determination and Education
Assistance Act of January, 1975, which provides for the
possibility of the federal government contracting out program
services to Tribal Councils has provided further impetus for
local self-government by the Navajo.

By 1962, the Tribal Council had broadened its interests and
activities considerably, as evidenced by the existence of
standing committees to deal specifically with:

Budget and Finance;
Health;
Resources;
Education;
Scholarship;
Youth;
Alcoholism;
Navajo Police;
Relocation;
Loans;
Trading;
Judiciary;
Welfare.
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The Council :itlso developed an Executive branch under the |
Tribal Council Chairman. This branch houses what is, in |
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essence, the Navajo civil service. The complexity of the
Exacutive branch's mandate is reflscted in the organization
chart which existed as early as 1965. This is shown in Pigure
5-2. In addition there was a Parks mlnhm, a Fair
Camnission and a Tribal Utilities authority .

As closely as can be determined, the standing committee
system remains essentially unchanged.

As of 1978, the Navajo Tribal Council consisted of 74
Councillors, representing specific chapters of the Tribe, 65
Councillors are elected from within the reserve; the
remainder represent members residing outside. The Chairman
and Vice Chairman are elected by popular ballot of all Navajo
voters. All serve four-year terms.

The Council meets in full four times per year., In addition to
the standing comittees listed above which deal with specific
functions, an 18-person Advisory Cammittee relates to the
Executive Branch and deals with day-to-day business. The
broad outline of the current system is shown in Figure 5-3.

The main source of revenue for the Navajo Tribal Oouncil is
resource development royalty payments. These amounted to
approximately §17 million in the late 1970s. An important
limitation on the ability of the tribe to expand its revenue
base, for example, through taxation of large businesses on
the reserve, has been the tendency for commercial interests
to challenge such levies in the courts. The tribal council
has also contended that the federal government has placed
overly striﬁ limits on tribal economic development
initiatives™.

The Courts

Navajo courts with Navajo judges were established as early as
1882. However, in their early days judges were selected by
the Bureau of Indian Affairs., Some lessening of control
occurred in 1951 when Indian judges became elected by popular
vote. In 1959, a further shift occurred in terms of the
relationship of the court system to the Navajo Tribal
Council. That year, the Navajo Tribal Council (with the
necessary approval of the US government) created its own
judicial branch. From that time, judges have been appointed
by the chairman of the Triﬁl OCouncil subject to approval by
a vote of the full Council™. Today the Navajo Courts of Indian
Offenses exercise broad criminal and civil jurisdiction,
including suits by outsiders against Indian defendants.

Econamic Development

Like municipalities and regions generally, the Navajo are
interested in attracting industry to their area. For
exanple, General Dynamics Corporation which has operated an
?gganbly plant on the Reserve since 1967 and in 1982 employed

Government incentives such as training funds are drying up
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under the Reagan administration and tribes are looking into
sources of private funding for industry, including charitable
foundations, and for loans to be paid back with dollars from
tribml lesmass on rescurces Unlike cownties and cities,
tribes have not had the ability to issue bonds or access to
property and incoms taxss in order to generate an econamic
infrastructure. There have, however, bsen sams interesting
exanples of econamic development initiative by the tribe.

Reorganization of the Navajo Porest Products Industries
(NFPL) provides one exanple of tribal economic development.
Navajo forestry development has had a long history, beginning
with a portable sawmill provided by the BIA Indian Service in
1880. The Navajo Reservation Branch of Forestry was created
by the Indian Service in 1929, and continued with assistance
from New Deal and measures and demands created by World War
II. A new master plan for forest management to deal with an
over-mature stock of trees was adopted by the Tribal Council
?\aiman and approved by the Commissioner of Indian Affairs

n 1953,

As a result of studies and development proposals by outside
consultants, revisions were approved in 1958-59 by the Tribal
Council and the NFPI was created to be run as nearly as
possible like other large profit-making corporations. A
management board composed of five non-Navajo with logging and
business experience and four Navajo was established.
Potential members were interviewed by a task force. Selection
of four Navajo and four non-Navajo was made by the Tribal
Oouncil Chairman and approved by the Tribal Advisory
Cammittee. These eight members selected the ninth member and
elected a chairman.

Preparation of ten-year management plans and revisions
undertaken by consultants and the BIA and approved by the
Tribal Council are a regular feature of the management
process. A new sawmill and development of a new townsite
were major initial components. A particle board plant was
added in 1977 and a furniture factory is planned.

The original $12.5 million for the new mill and housing came

from the Tribal General Fund, mainly, oil revenues.

Subsequent expansion at a similar cost came from retained

earnings with loan assistance from the Federal Econcmic

Development Administration (EDA) in the amount of $3.285

| million and a grant of $1.885 million. Assistance for

[ - housing was also received from Housing and Urban Development
(HUD). As approved by the Tribal Council, NFPI is

i responsible for operation of the residential and community
facilities of the new town of Navajo. By 1976 the assets of

l NFPI were listed at $26 million. An additional benefit of

this activity has been the construction and maintenance of
l | same 400 miles of roads.

Other tribally-owned industries are the Navajo Agricultural
Products Industry, the Navajo Irrigation Project and the
Navajo Tribal Utility Authority.

In 1980 the Tribe formed the Navajo Energy Authority to
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aoquire, own and cperate energy production interests on 78
behalf of the Tribs. As a resul?, the Tribe has begun

negotiations with the Tennessee \alley Authority for a

service contract under which TVA would help the Tribe mine
uranium and purchass the ore.

Of all Tribs-owned industries, only the NFPI is a regular
profit-maker. The tribe's priority seems to be not profit
{tself, hut the creation of native industry and jobs.

The Navajo Business Development Corporation gives technical
advice to small business and has pramoted a major management
training program at the Navajo Community College to overcame
another obstacle to development - lack of business management
skills. . It has turned recently to philanthropic
organizations in its search for "seed capital”.

ISSUES

The system of government within the Navajo Reserve appears to
have evolved in a way that responded to tribal needs and
interests. For example, it seems that the Navajo Tribal
OCouncil has taken considerable advantage of the Navajo-Hopi
Long Range Rehabilitation Act of 1950 and the more general
Indian Self-Determination and Bducation Assistance Act of
1975 to expand its activities into areas such as health,
education and economic development. As a result, Navajo
government has became more multi-faceted. The Tribal
Council, first established by the US government as a means
of facilitating oil leasing arrangements, seems to have
developed into a local-oriented endeavour whose main purpose
is to serve the varied needs of the Navajo Tribe.

The increasingly positive role of the Navajo Tribal Council
and its associated parts has not erased the existence of
certain fundamental problems. Any categorization of these is
arbitrary, but for the purposes of this report cutstanding
issues have been identified as:

- the legal status of Indian people in the United States
as it affects the Navajo;

- specific issues related to the Bureau of Indian Affairs;

- specific issues related to financing Navajo Tribal
Council initiatives;

- the relationship of econamic development activities to
social service activities.

Obviously, these are not mutually exclusive areas for
oconsideration. While each will be addressed below, it is
interesting to note that none of the issues identified
concerns the basic political organization or the internal
management of the Navajo Tribal Council. Relying on
secondary sources, these very important aspects of
governmental development seem to be well in hand, at least
from the perspective of the people themselves. Ongoing




issues related to ths relationship of Navajo government to 76
the Bureau of Indian Affairs suggest that the Bureau is
reluctant to acknowledge that a fully developed Navajo
government exists. Certain pressures for control remain. .

The Impact of the Legal Status of US Indians on the Navajo .

As indicated earlier, Unites States law regards Indian
tribes, in general, as separate nations which, as a result of
oonquest and treaties, have given up complete independence in
return for federal protection, aid and grants of land. Aside
from the particular nature of the relationship of tribes such
as the Navajo with the federal govermment which has resulted
from this.view (and which will be dealt with shortly),
profound implications result from the relationship of the
tribe with the three state governments whose land area is
occupied by the Navajo r . Basically, there seams to be
little, if any, relationship™~. This is despite the fact
that state governments are the immediate providers of certain
services, such as education, which are of considerable
importance to the tribe. Similarly, the tribe, by virtue of
its treaty agreements, has rights to certain resources, such
as water, which are of major importance to state and local
interests outside the reserve.

In fact, the absence of a direct tribe/state relationship has

had at least two effects on the Nevajo. First, as mentioned

previously, there has been a certain amount of buck-passing .
fram the state to the federal level over the provision of

state-type services to the tribe. Second, and perhaps more

important, has been the ability of local and state

governmments to deal directly with the federal government to

obtain resources and develop infrastructure using Navajo

resources without recourse to the tribe. Water is a case in

point.

Despite the quasi-sovereign status accorded Indian tribes by
law, the Navajo were not consulted or included in either the
inter-regional water allocation campact of 1922 or the
inter-state allocation of 1948. Water fram the Oolorado
River, for example, now serves such large urban areas beyond
its natural drainage system as Los Angeles, Denver, San Diego
and Salt Lake City. In contrast, many Navajo still travel
miles to community wells. Legal forces are being assembled as
the Navajo start to reclaim water ﬂlocations for
agricultural and other development™ .

The Relationship of the Navajo to the
US Federal Government

The evolution of Navajo government has occurred in the

oontext of a system of stringent federal government control.

Issues related to the style and administration of the Bureau

of Indian Affairs will be dealt with subsequently. But to

put the position of the tribe in a more general federal

context, it must be noted that developments in the .
political,legal, econamic and social life of tribe members

are, with the exception of health services, all subject to
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approval by the BIA in addition to various federal government
departments such as Health and Buman Services, Bducation,
Justice, and Energy. This situation appears to continue
despite the important legislation such as the Navajo-Hopi
Lony Range Rehabilitization Act of 1950 and the Indian
Seif-Determination and Education Assistance Act ot 1975
which allowed for greater local initiative.

Under the trust relationship established by treaty, the
Navajo have "beneficial use" of the land including mineral
resources (and the royalties derived from their development,
which are held in trust by the federal government), Despite
this important arrangement, which is the principal source
of Navajo Tribal Council revenue, legal title to all land on
the reserve rests with the Government of the United States.
Land may not be sold without an authorizing act from
Congress.

The Bureau of Indian Affairs

As mentioned previously, the main responsibility for the
"government to government” relationship between the United
States and Indian tribes rests with the Bureau of Indian
Affairs in the Department of the Interior (BIA).

The three-fold mission of the BIA can be summarized as
follows:

- to recognize and preserve the inherent rights of tribal
self-govertiment, to strengthen tribal capacity to govern
and to provide resources for tribal government
programs;

- to pursue and protect the sovereignty and rights of
Arerican Indian tribes and Alaskan Native groups in
dealing with other government entities and the private
sector;

- to fulfill and execute the Federal Government's trust
obligation to Indian tribes and Alaskan Native groups'*

The BIA has a significant power to appropriate federal funds
to carry out its role, Its legislative authority also includes
veto power over all relevant contracts involving tribes.

BIA program functions related to self-government cover a
broad area. Carried out through Indian Services programs
they include assistance in the development, adoption and
implementation of tribal codes or constitutions, enhancement
of tribal legislative processes, resolution of election
questions, institution of law enforcement capabilities and
maintenance of tribal judicial systems. Management of tribal
facilities and the administration of personnel operations
come also under its supervision. It is the Bureau's
responsibility to respond to Indian tribes through the grant

. ..Jw‘m.,;».c.'.larg4iA;L.Is.':.«"S-.i;'s;‘.’%iy{{h‘;k‘m* b A AR

A

77




and contract mechaniams of the Indian Self-Determination and
Bducation Act and to work closely with tribes in the
development of tribal budgets.

BIA program responsibilities in other areas are similarly
wide ranging. Bducational responsibilities include schooling
from kindergarten through post graduate, contributions to
local non-Indian public school systesms, adult and vocational
learning and the operation of boarding schools. Social
services and econcmic development coms under its umbrella;
also included are road construction and maintenance, housing
improvement, protection and development of natural resources,
real estate management, managemsnt of trust monies, watsr use
and the operation of revolving loans and loan guarantees for
business development. Under the Indian Self-Determination
and Bducation Assistance Act of 1975 tribes were given the
right to take over programs administered by the BIA by
oontract. Contracts entitle the tribe to reimbursement for
direct and indirect administrative expense and provide for
funding at the same level as the Bureau would receive. The
choice of program to be taken over is up to the tribe.
Similarly prograns, gay be returned to Bureau Administration
by tribal decision™".

How has this worked in practice? 1980 testimony by a
representative of the Navajo Area School Board Association
illustrates a major problem area in endeavours of this kind,
The law's requirement that the BIA develop a policy statement
on education was greeted favourably. However, the resulting
statement that "it is the responsibility, and goal of the
Federal government to provide camprehensive educational
programs and services for Indians...” and it is the "mission
of the BIA, Office of Indian BEducation Programs... to
provide quality educational opportunities fram early
childhood through life.." was termed so general as to be
meaningless. "The basic question of what the Federal
government's role in Indian education is has not been
answered because the policy requlations assert that its role
is to do everything." Further, the statement seemed to
contradict the unwritten policies of so many years under
which the Bureau was gradually turning over responsibility
for Indian education to the States. Additional confusion
exists between the law which refers to mandatory si’ndards
and the regulations under which they are voluntary .

Prior to enactment of the 1975 Self Determination legislation
the following were among recommendations made by the Navajo
chairman:

- creation of an Assistant Commissioner for self
determination responsible for developing and
implementing jointly with tribal officials plans
for affecting self-determination;

- full participation for tribes in the budget and
policy formation process;

- provision of mechanisms for BIA accountability under
the Act for review of BIA decisions and to ensure full
two-party negotiations in contracting.
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Navajo and the federal t. Despite all of the
acknowledged of the BIA, Navajo appear umwilling
to cut off the asanms oooplatals bacause, on 3 Sore positive

side, it can represent special tribal interests within the
federal system. It is feared that termination of the BIA
would result in the end of special status for Indians.
Accordingly, the modern relationship betwsen the tribe and
BIA ssems to be one of love-hate. In the face of immediate
pressures, the BIA can be sesn as a Navajo advocate within
the federal government. Over the long term, the Navajo seek
a reduction in BIA control and reform in its operation.

FINANCIAL ISSUES

The main source of revenus for the Navajo Tribal Oouncil is
royalty payments from various types of resource development,
For exanple, tribal income from uranium rose from $66,000 in
1950 to $650,000 in 1954. Oil royalties rose from $50,000 in
1955 to §9,750,000 in 1959. Natural gas and coal also found
markets. By 1960, gas and oil had contributed $100,000,000
to the tribal treasury.

Production has declined since 1967. In 1975, largely due to a
substantial increase in oil prices, tribal income from this
source was $12,860,000. A 1979 estimate places Navajo
reserves at 80 million barrels. Allowing for some new oil
discovery, the Tribal Office of Minerals Development
estimted that production would be down to 3 million barrels
a yeyr by 1985. This compares to 10.3 million barrels in
19757,

The apparent independence and richness of the tribe must be
measured against the extent of services offered and
activities undertaken by the Tribal Council. Its varied
involvements are perhaps more extensive than many US state
and local governments.

Beyond royalties, sources of Navajo revenue are limited,
subject to court decisions over tribal power to tax business
endeavours on reserves.

On the expenditure side, the control of the federal
government remains a powerful influence. This appears to be
particularly true in the case of new tribal initiatives.
Accordingly, many efforts to provide infrastructure for
economic development or Navajo commercial ventures are
subject to scrutiny. This can result in important delays, if
not in the elimination of such efforts. For example, the
Credit Committee of the tribe which is made up of five
council members has authority to approve housing loans for
$10,000 and other loans to $5,000 fram the Navajo Revolving
Credit Fund. The BIA Director must approve all others,
including loans under $5,000 to government employees and loans
for educational purposes.
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Social Service Needs versus Other Activities

As is evident, the Navajo Tribal Oouncil is engaged in a wide
range of activities. The scope of its efforts appears to have
been broadanad in raspnnse tn tha nasds of tha Navaio pannle

uttmmodlmin‘umudbyu-mmu.

An important area of concern has bsen the education and
health of the psople. By the early 19708 this was reflectad
in federal government and tribal spending and in Navajo
employment patterns. For example, the BIA budget for the
Navajo area was $108.9 million in 1972. Of this, 70.2 percent
was spent on education and welfare. The Indian Health Service
budget for the area was an additional $26 million. The §7.9
million budget of the Office of Navajo Economic Opportunity
was spent mainly on services such as pre-vocational training,
head start and alcohol problems. About one-third of the
tribal budget of $23.8 million was spent similarly on human
development and education.

There are also many jobs in the social service category such
as social service aide, legal aide, teacher aide. A 1967
study found that of 8,300 wage or salary Navajo earners 65.8
percent were employed in the government or service sector,
excluding tribal employees in activities such as the tribal
forest products industry. Figures campiled by Arizona in 1969
repeated the finding with a total of 68.3 percent - 32.9
percent in the federal service, 11,9 percent in state and
local government and 23.5 percent with tribal government.
Navajo tribal data for 1974 show 66 percent of those earning
salaries or wages employed in public services. Further
comparisons illustrate that this is not because the Navajo
are overserviced, for exanple, they have half as many doctors
per person as the pop.llatign generally, but because other
opportunities are lacking ”.

Several reasons have been suggested for this apparent
imbalance in spending and employment in favour of public
service activities. They include the above-mentioned tight
federal control over Navajo economic development initiatives,
the shortage of tribal funds after social and governmental
expenses have been met, and the influence of the prevailing
system both in providing jobs and providing role models. 1In
addition, it has been suggested that the BIA is subject to
pressure not to interfere with development of the natural
resources on the reserve by outside interests. Bureau
unwillingness to make full use of preferential hiring policy
has also been criticized.

It appears that there is a continuing need for a heavy
commitment to public service by the Navajo people. However,
the means to achieve an appropriate balance between social
service type activities and other endeavours necessary to
achieve a viable life for the people over the long term has
yet to be assured.
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CHAPTER 6. ONTARIO AND NORTHERN AUSTRALIA

Introduction

This chapter contains a summary review of regional government
arrangements in Ontario and in Northern Australia. As in thé
case of material presented in the previous chapters, these
summaries are based on secondary sources. However, it should
be noted that the authors, as residents of Ontario, are
sonewhat more familiar with the Ontario case than with the
Northern Australian experience.

Regional Governments in Ontario

The Context

Regional government has existed in Ontario (or Upper Canada)
since the Baldwin Act of 1849. That Act created a two-level or
tier system of local government with the upper tier or county
government designed to cover a broad area and exercise
jurisdiction over an extended territory.

The second generation of regional government development in
Ontario emerged in 1966 with the reform of certain counties
and cities to create regional municipalities. These regional
governments have attracted considerably more attention in
recent years than county governments.

The County System

The county system in Ontario has remained virtually unchanged
since 1849. Found predominantly in southern Ontario, the
county is an incorporated municipality just as are other
classifications of municipalities such as townships, villages
and towns. The county, however, is designed to be the upper
tier unit of government in a two-tier municipal system, Lower
tier units are all of the townships, villages and towns
within the broader county area. These lower units come under
the jurisdiction of the county for certain purposes.

Although county government does extend over certain built-up
areas, such as villages and towns within its boundaries,
there are notable exceptions to county jurisdiction. It is
particularly important to note that county jurisdiction does
not extend to any of the cities or certain designated
'separated towns' within county boundaries. The separation of
county government from city government was originally
intended to reflect what was seen as the distinct interest of
urban units of government (cities and separated towns) from
the more rural interest of townships and the smaller towns
and villages,

Within the county system itself, there is a division of
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powers between the upper tier (county) and lower tier units.
In ganeral, the county is assigned responsibility for
services which are deemed to extend beyond the interest of
individual local municipalities. These have come to include
ocounty roads which traverse municipalities, social services,

and planning.

The county is governed at the upper tier by a county council
which consists of representatives who have been elected to
specified positions within the oconstituent lower tier
municipalities. All reeves, and where the municipality is
entitled by virtue of its total number of electors,
deputy-reeves of the constituent townships, villages and
towns within a county make up the county council.

County revenues are derived from two sources. First, the
provincial government gives grants to ocounty governments to
carry out particular activities. The second form of revenue
is the property tax. County governments are not empowered to
levy property taxes directly. Instead, they place an annual
demand on their local municipalities (the townships, villages
and towns) for the funds required for county purposes. The
lower tier municipalities then add in the amount of the
county levy with their own needs to form the total local
property tax levy which is presented to residents.

Regional Municipalities

As indicated above, the second generation of regional
government in Ontario dates back to 1966. Regional
governments in Ontario have been established almost totally
on provincial government initiative. The provincial
government established these regional municipalities to
modernize the structure of local government over areas
experiencing rapid urban growth. Its objectives in
establishing these regions included:

1) the establishment of an area-wide goverment with an
adequate financial base;

2) the establishment of an area-wide government capable
of developing and operating the necessarv infrastructure
for a major urban or urbanizing area;

3) the development of a government capable of planning for
a major urban or urbanizing area.

As of today, there are 10 regional municipalities in the
Province of Ontario plus one regional district (the Regional
District of Muskoka), plus one restructured county (the
County of Oxford).

With the exception of the Regional District of Muskoka, all
regional minicipalities in the Province of Ontario contain a
mixture of large urban centres, suburban municipalities and
rural areas. The District of Muskoka contains no dominant
urban area. It was established in response to planning and
environmental concerns of the provincial government. Muskoka
contains extensive lake areas which were under severe
development pressure.
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Aside from Muskoka, the main distinction between regional
government and county government in Ontario is that regions
wontain cities as an integral part of Uweli governmental
structure. As such they recognize the increasing
interdependence of urban and rural areas and the impact of
- urban development on suburban and rural life.

With the exception of the Regional Municipality of Thunder
Bay, all regional governments consist of two levels of
government . The regional level has been made responsible for
those sarvices deamed to be of an area-wide nature while
lower tier or area municipalities have been assigned
responsibilities for particular services which are deemed by
the provincial government to be of more local interest. The
precise designation of service responsibility between upper
and lower tiers varies from region to region. A general
pattern which has evolved, however, is for the upper tier or
regional governments to be responsible for integrated water
supply and sewage disposal systems, police, capital borrowing
for all municipalities in the region, regional parks, and
public transportation. As is evident from this general list,
regional governments are samewhat stronger than county
governments in that they have more responsibilities assigned
to them.

Vestiges of the county system remain in terms of the systems
of representation and finance for regional governments. With
. same exceptions, regional councils are indirectly elected in
much the same fashion as county councillors. Regional
governments also do not levy taxes directly but instead place
. a tax demand on their lower tier municipalities who must
collect the revenue and pass it to the regional government.

Assessment

It is noteworthy that county government in its original form
was tho‘ight to be inappropriate and unnecessary in northern
Ontario”. It was thought that the sparse population of
northern Ontario and the distances between settlements made
it impracticable to establish a county system. This view
seems to have carried over into the second generation of
regional government. With the exception of the Regional
Municipality of Sudbury (which is based on the major urban
centre of Sudbury) and Thunder Bay (which is also based on an
urban centre) regianal governments in Ontario are generally
found in the south®.

| Northern Ontario continues to be divided into Territorial
Districts which are geographic areas used for the
administration of certain functions by the Ontario
government . Indeed, developments such as recent provincial
legislation enabling residents of a northern area to

- establish a very basic board to provide certain local
services (known as a Local Service Board), indicate that the
establishment of local government systems in northern Ontario
is still in its embryonic stage.
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Australia's Northern Territory

The Context

Australia is much like Canzda in that it is a federal system
with both states and territories. Although state and local
governments were well established in Australia several
decades ago, self-government was granted to the Northern
Territory only in 1978. Local government in the six states
has received considerable attention fram both state and
federal governments although until 1972 local government had
been a state responsibility. A change in government - a
Labour goveranment, replaced the Liberal Oountry Party -
resulted in a change in the relationship between the federal
and local governments.

The Labour government prompted the idea of regionalization
and created new departments and programs for delivery at the
regional level. This program of regionalization created
severe problems of coordination. It also was not
wholeheartedly accepted by all federal departments and
commissions.

These problems were particularly noticeable in the two
federal territories - the Australian Capital Territory, and
the Northern Territory. The federal government was committed
to bringing the Territories to same level of self-government,
yet many federal departments worked to create their own
strong individual presence in the Territories, These problems
notwithstanding, the Northern Territory, the traditional
homeland for some 30,000 Aborigines, was established as a
self-governing territory in 1978,

The Northern Territory is a large area (1.3 million square
kilometres) which was first colonized in the early 1800s. It
is believed to have been inhabited by the Aboriginal peoples
for some 40,000 years. A permanent white establishment dates
from the late 1860s. The Territory, which has a harsh climate
and is remote from Australia's major population centres, was
originally administered fram South Australia. As a result of
the Northern Territory (Administration) Act, 1910, the
Territory was administered by the Australia federal
government fram 1911 to 1978.

An amendment to this Act in 1947 created a Legislative
Council of seven officials and six elected members, with the
Territorial Administrator serving as President. Two other
later amendments altered the composition of the Council so
that by 1974 the Iegislative Assembly had 19 elected members.
Laws passed by the legislative Assembly were presented to the
Territorial Administrator for assent who, in turn, passed
laws on specific subjects to the Governor-General to refuse
or grant his assent.

Darwin, the capital, was governed by a district council from
1874 to 1915. A town council then governed the city until
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1929 when the mayor and council resigned over the issue of 87
adult sufferage. An appointed council managed the city's

affairs until 1937. After that year the federal government

provided services to the municipalities through its various

agencies. The Darwin Town Council was re-established in

1957.

As has been stated earlier, the Aborigines have inhabited
Australia for thousands of years. It is estimated that in
1788 there were some 300,000 Aborigines in Australia. They
lived by food gathering and hunting. Different groups of
Aborigines claimed identifiable land areas as their own. The
Aboriginal culture has been characterized by a strong
spiritual bond between the people and their land. During the
history of white settlement, many of the tribes were removed
from their lands.

The modern history of the Aborigines is not a happy story,
nor is it unique. Indigenous peoples in various parts of the
world have been treated similarly harshly. More recently,
however, the Australian government has comitted itself to
positive policies regarding the Aborigines, including the
policies of self-management, equality before the law, and the
granting of freehold rights to former reserve lands.

In 1973, a Land Comission was set up to report upon "the
appropriate means to recognize and establish the traditional
rights and interests of the Aborigines in and in relation to
the land, and to satisfy in other ways the reasonable
aspir§tions of the aborigines to rights or in relation to
land"’. To a large extent the Camission was couincerned
with the question of the land rights of Aborigines in the
Northern Territory. The Commission presented its second
(and final) report to the Govermnor-General in May, 1974.
This included an extensive list of drafting instuctions for
proposed legislation. The Commissioner noted in his report
that he had been unable to make recommendations on three
important areas: the ownership of minerals (in the land
claims areas), the extension of reserve boundaries from the
ocoastline to 12 miles out to sea, and the traditional
ownership of land subject to pastoral leases.

The System

The evolution of government in the Northern Territory is
perhaps best summarized by a review of significant acts of
Parliament. The Aboriginal Land Rights (Northern Territory)
Act 1976 provided statutory recognition to Aboriginal
customary law in relation to lands and made traditional
rights legally enforceable in the courts. It also gave
traditional Aboriginals inalienable freehold title to fomer
reserve lands in the Northern Territory, and provided a
procedure for claiming title to other areas of unalienated
Crown land. The Act is summarized in Appendix El.

By 1982, _ag:proximately 27 percent of the Northern Territory
was Aboriginal land or in the process of beccming Aboriginal
land, with an additional 18 percent still in dispute. Titles




to Aboriginal lands are held by Aboriginal Land Trusts, and
the lands are administered by the Aboriginal Land Councils.

minerais on aboriginal lands rwiain tiw property of the
Crown. However, mineral exploration can only be undertaken
with the approval of the appropriate land council, acting on
behalf of the Aboriginal owners, This veto power can be
overruled by the Governor-General if the matter is deemed to
be in the national interest. Royalties are paid into an
Aboriginal Benefits Trust Account and distributed to land
oouncils for administrative expenses, to commnities affected
by mining developments, and to other Aboriginal communities.

The Northern Territory (Self-Government) Act, 1978
provided for the transfer of most of the powers of the

Cammonwealth of Australia to the Government of the Northern
Territories, creating a government similar to that of the
Australian states.,

An Administrator is appointed by the Governor-General, and
is advised by an Executive Council comprised of all Northern
Territory Ministers. The legislature consists of 19 members
who are elected for four-year terms. The transferred powers
are administered through a number of departments and
authorities which are staffed by the Northern Territory
Public Service.

Major matters not transferred by the Act or later amendments
were the mining of uranium and other prescribed matters, and
Aboriginal land matters. The Northern Territory is
represented in the Parliaments of the Commonwealth by one
member in the House of Representatives and two Senators.

The Act also transferred responsibility for the provision of
major services to the Aborigines to the Northern Territory,
including such essential services as water and power supply,
health and education, and support for local government.
Housing remains the responsibility of the Commonwealth.

The Local Government Act 19824 provides for local

government and commnity councils. Local government exists in
Darwin and regional centres. Municipal councils are elected
by universal adult sufferage and are limited to areas
incorporated around the four major urban centres. Municipal
services to other areas are provided by either community
advisory councils, or the Northern Territory Government.

For the most part, the Aboriginal peoples live in the
non-urban areas of the Northern Territory. The traditional
forms of local government were considered to be unsuitable
for these people so a system of community councils was
established to provide a form of self-government.




The Act allows local government to provide most local
functions, witii the exception of planning, education, and
policing. The commnity councils are able to provide any of
13 functiona which ara liated in tha Act, including provision
for comunications, community amenities, and the undertaking
of commercial develogpment, Community councils also act as a
vehicle for delivery of programs to small communities of
mixed races. These councils are chosen by election, and are
influenced by traditional Aboriginal patterns of leadership.

A Department of Community Development has been established to
assist and supervise local governments, and to deliver works
programs to cammnity government councils and Aboriginal
communities. It also acts as an important source of funding
of various kinds and provides municipal services to
communities with no local government structure.

Because both the granting of self-government to the Northern
Territory, and the Local Government Act are relatively
recent, it is not yet possible to provide an analysis of what
is actually happening or how effective either or both of
these acts are. The most difficult problem has been to
acocommodate the values and needs of both the Aboriginal and
white Australians., More time is needed to determine the
success of these acts in meeting these needs.
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Same would argue that the District Municipality of
Muskoka is in northern Ontario. Howevr, its origins
are so unique and stem from southern-generated
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interest in this context.

Second Report, Aboriginal Land Rights Cammission,
mill 197" p.lo

This Act is not yet available in Queen's University
Law Library.
suggested reading, see:

R. Tindal, You and Your Local Government, Ontario
Municipal Management Development Board, Toronto, 1982.
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CHAPTER 7. OBSERVATIONS AND CONCLUSIONS

Basic information concerning the form, structure and powers
of the various arrangements reviewed has been set out in
previous chapters. Similarly, certain issues which have
arisen in the context of each regional arrangement have
already been discussed. This chapter offers same concluding
observations concerning the six jurisdictions studied. These
observations are best set out in relation to each particular
jurisdiction. By dealing with each jurisdiction separately,
it is hoped that readers of this report will be able to
better determine those aspects of each arrangement which
might be of further interest. In addition, some more general
conclusions have been reached by the researchers. These
broader considerations are set out at the end of this
chapter.

James Bay

The James Bay case is of particular interest because it
incorporates different forms of regional government which
co-exist with various other arrangements which have resulted
fram a land claim settlement. As indicated in chapter 2, the
James Bay settlement is the only comprehensive land claims
settlement in Canada to date and, accordingly, suggests same
important lessons about the positive and negative effects of
different structural arrangements.

The James Bay case is also relevant to the Northwest
Territories because of the fact that the terms of the James
Bay and Northern Quebec Agreement, as well as same of the
pre-existing regional structures in the area were stimulated,
at least in part, by the external pressure for development of
the James Bay hydro-electric project. As in the Territories,
resource development was an important issue.

As a result of the James Bay and Northern Quebec Agreement
and pre-existing arrangements such as the James Bay Region
Development Act of 1971, Imuit and Cree in northern Quebec
have a greater degree of control over land and administration
in areas outside of the James Bay hyd -electric development.
The extent to which Inuit and Cree have the ability to
control future development as the result of the arrangements
which have been concluded is open to question. This is
because the James Bay hydro-electric project seems to be the
only major development initiative in the area to date.

Inuit and Cree sit on various comissions and committees
dealing with environmental quality and social impacts of
development. However, these bodies appear to be more
advisory in nature with local residents occupying a minority
position. The extent to which this is really a hindrance to
the realization of interests of local residents might be the
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subject of further enquiry.

Another aspect of the James Bay case which deserves further
enquiry is the apparent proliferation of structures at the
regione]l and local level. As indicated in chapter 2, this
proliferation is due partly to the separation of arrangements
for Janes Bay Inuit and Cree as necessitated by the
particular relationship between the Cree people of James Bay
and the Government of Canada. The impact of the particular
status of Cree, under the Indian Act, on the separation of
structural arrangements which have emerged to deal with
public issues and to deal with issues which pertain only to
Indians is relevant in the western part of the Northwest
Territories. The relationship of band ocouncils to local
governments in the NWT and, more recently, the suggested
relationship between regional tribal councils and other
governments in the western part of the Territories have
emerged as important issues.

The approach taken in James Bay to separating public and
Indian concerns bears close attention. It would be
particularly important to pursue further the extent to which
the separation of public and Indian structures causes
problems of coordination and the extent to which it fosters
or hinders action.

Regardless of whether one considers the particular
arrangements established for the Cree of James Bay or for
Inuit people, the proliferation of structures as the result
of the James Bay and Northern Quebec Agreement is such as to
make governmental arrangments in the area difficult for
researchers trained in government research to understand.
The complexity of the system in James Bay must therefore be
considered in terms of the extent to which people in the area
| can understand the various arrangements which affect their

| daily lives. One of the lessons emanating from the James Bay
f experience might be how to balance the need for a regional
government system which is comprehensive with the need for a

government system which is capable of being understood by the
people it is intended to serve.

A further point relating to the James Bay case concerns the
importance of transition. The James Bay and Northern Quebec
1) Agreement came into effect on November 11, 1975. The
conprehensive nature of the agreement and the fact that it
| provided for somewhat different arrangements for two
‘ different peoples in the area and a different
intergovernmentzl role for the Governments of Quebec and
Canada have made the process of implementation a challenge.
| Without going into the specifics of the difficulties
encountered, it is appropriate to note by way of conclusion
that a period of transition seems to have been important for
all parties to the agreement. The Cree and Inuit people of
James Bay required a transitional period in order to
: establish the structures set out in the agreement and to
adjust to their role in those structures. The Governments of
Quebec and Canada also required a period of transition in
order to adjust their activities. The Quebec and federal
governments had to relate themselves to the new structures
established through the agreement and also deal with the

i
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transition of responsibility fram the Sovernment of Canada to 93
the Government of Quebec and from both governments to the
Inuit and Cree of northern Quebec., Recognition that
. transition and implementation activities are an integral part
of establishing any form of regional arrangement should be
e Of Lie lesssuits learnad from twe James Bay exper iains.

Alaska

As in the case of James Bay the settlement of native claims
in Alaska related, at least in part, to the need to reconcile
Native interests and rights with pressures for resource
development. The particular developments which occurred on
the North Slope were influenced by oil development which
occurred with similar intensity to oil development which
occurred in the North Sea. Accordingly, the Alaska case
provides an interesting bridge between the James Bay and
Scottish experience.
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Similar to the James Bay case, the Alaska Native Claims
Settlement is very important. It incorporates a similar
separation between claims-related structures and structures
of public government similar to that found in the James Bay
case, This seems to have led to a situation of considerable
complexity, particularly in the early days after the passage
of the Alaska Native Claims Settlement Act. However,

. problems of coordination, at least as they affect the Native
community in Alaska, seem to be less prominent with the
passage of time.

Perhaps the outstanding feature of regional government
arrangements in Alaska is the development of the borough
system, particularly in the North Slope area. It is
important to note that the borough system appears to have
been developed by Alaskans in response to what they view as
the particular needs of the State for regional government.
Accordingly, in contrast with more traditional local
government arrangements found in the United States and
elsewhere, there seems to be a general emphasis on
flexibility in determining the boundaries and powers of
boroughs. The extent to which this flexibility exists and
its impact might be explored further.

In addition, the process by which an area moves from becaming
an unorganized borough to becoming organized might be further
| investigated, It is apparent that this movement is to be
initiated by area residents. It seems that in the past,
however, residents have not been overly enthusiastic about
achieving organized borough status because of the prospect of
taxation which would result. It should be noted that this
reluctance, if it does exist, is not dissimilar to the
reluctance of residents in other parts of Canada to achieve
| greater organization at the local or regional level, For

example, outside the metropolitan area of St. John's,
Newfoundland and other built-up areas such as Cornerbrook,
the people of Newfoundland have consistently




been reluctant to embrace any system of local or regional

t. The process of achieving crganized borough status
in Alaska is of interest in the NWT context it there is a
perceived need in the Northwest Territories to implement
regional government arrangements in a flexible manner.

1f further enquiries are made about the borough system in
Alaska, the key distinction between the home rule status of
borough government in Alaska and the delegated powers of
local government in Canada should be kept in mind.

Initially under the British North America Act and,
subsequently, under the Constitution Act of 1982, Canadian
local governments can exercise only those powers specifically
delegated to them by their respective provincial government
or, in the case of the Territories, by the federal and
territorial governments. This is in basic contrast with the
home rule system of local government found in certain parts
of the United States, including Alaska. A home rule
government can basically seize the initiative to undertake
any activity. This accounts, in part, for the ability of the
North Slope Borough to initiate its taxation regime for oil
development and to undertake its massive endeavours in areas
such as health, ¢ jucation and housing. Despite this

important distinction between the delegate and hame rule
status of Canadian and American local governments, the
evolution of the North Slope Borough and its relations with
native corporatiuns set up under the Alaska Native Claims
Settlement Act and with resource development companies, might
be worthy of further enquiry.

Sootland

In general, the development of regional arrangements in
Scotland differs from the other cases. The Scottish
experience is that of a samewhat depressed area within the
United Kingdom being subject to efforts by the central
government in London to undertake regional development. By
and large, central government efforts have been oriented
toward regional econcmic development through the
establishment of agencies such as the Scottish Development
Agency. In this regard, certain central initiatives
pertaining to Scotland have been similar to regional econamic
initiatives for other parts of the United Kingdom,

Control by central government seems to be all-important in
the Scottish case. In the most general terms, this is
perhaps the result of the fact that the United Kingdom is
governed under a unitary system rather than as a federal
state. The importance of central government and the absence
of any sovereign state or provincial governments in the
United Kingdom has resulted in a centralist orientation. As
indicated in chapter 4, for example, regional development
agencies, such as the Scottish Development Agency and the
Highlands and Islands Development Board are agencies of the
central government rather than of local governments or other
local interests. In the other important area of land use
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planning, while provision i{s made for planning at the local
and county level, central government retains essential
control over the planning process. Its specific ability to
"call in" particular initiatives, determined to be of
national interest and override local planning is very
significant,

The Zetland or Shetlands area of Sootland appears to be
somewhat different from the general Scottish case. The
Zetland example suggests an effort by indigenous people to
protect a valued lifestyle in the face of significant
resource development, It would appear that people in the
Shetlands Islands recognized that development would proceed
so that the best approach would be to try to protect their
ervironment and gain for the future through the collection of
spe.cial revenues from North Sea ofl. Unfortunately, there is
virtually nothing on the public record about the particular
conditions which led to the passage of the Zetland County
Council Act. In addition, the Act itself is not available in
Canada. These two aspects of the Zetland case might be
pursued but this would require on-site investigation, The
Beaufort Sea Community Advisory Committee has visited the
Shetlands Islands. Accordingly, the BSCAC might have further
information on the Highlands and 1slands area.

The Navajo Tribal Council

As with the James Bay, Alaska, and Zetland County Council
examples, the development of the Navajo Tribal Council is
linked directly to resource development., 1t should be noted,
however, that in contrast with the Alaska case, the initial
impetus for establishment of the Navajo Tribal Council came
from central government., The United States government wanted
to promote oil and gas development and viewed the
establishment of a permanent Navajo Tribal (ouncil as a
method of speeding up the development process under existing
treaties. Accordingly, the establishment of the Navajo
Tribal Council can be seen to contrast with the more local
initiative to establish borough government in Alaska.

Despite the early objectives of the US government in
establishing the Navajo Tribal Council, the Council itself
has evolved over the years beyond its limited original
purpose to becane a camwprehensive government engaged in a
variety of service functions and economic initiatives. Its
ability to do this has been largely because of the royalties
received by the Navajo people fram resource development,

While the Navajo Tribal Council appears to be responding to
the needs of the Navajo people in a comprehensive way, a
number of outstanding issues remain which may limit its
effectiveness. These include:

1) the special status of Navajo people as Indians in the
United States. Their particular relationship with the
federal government has acted to limit the extent to
which the Navajo have participated in state and even
federal programs available to other citizens.




2)  Ongoing problems which have been experienced with the
Bureau of Indian Affairs. Basically, the BIA has been
consistently described as a burgeoning bureaucracy with
programs far less effective than they should be,

3) Despite the range of initiatives undertaken by the
Navajo people through the Navajo Tribal Council, there
appear to be important limitations on the extent to
which Navajo can undertake economic development
activities. Specifically, all aspects of economic
development are ultimately under the control of the
US federal government and the Bureau of Indian Affairs.
Further, lack of access to sources of income available to
state and local governments and consequent reliance on
royalties from diminishing resources for municipal
purposes limits investment capital. The more general
problems related to the Bureau of Indian Affairs
referred to above particularly apply in the case of
economic development.

Despite these limitations on Navajo initiative, the Navajo
Tribal Council has evolved almost continuously over the
years, taking on new functions and reorganizing. Accordingly,
the Council and its related organizations might most usefully
be considered in terms of their internal organization and how
the range of activities which are undertaken are managed.

It should be noted that at present little is known about the
relationship of the Navajo Tribal Council to chapters. The
only recent information available indicates that chapters
have evolved to became constituencies from which members are
elected to the Navajo Tribal Council. The particular role of
chapters might be probed further. Of particular interest
might be the role, if any, of local chapters in the economic
development process.

Ontario

Regional government arrangements in Ontario are not
particularly relevant to the Northwest Territories case. Even
within Ontario, county governments were deemed to be
inappropriate to the northern areas of the province. The more
recent generation of regional governments has been
established using urban centres as the anchor for
organization of regional municipalities. For its part, local
government in northern Ontario seems to be less well
developed at present than local government in the NWT.

Despite the apparent contrasts between the Ontario case and
the NWT two considerations emanating from the Ontario
experience might be of interest. Certain of the regional
governments established in Ontario since 1966 have one
dominant central city which overshadows other lower tier
municipalities in the region. The difficulties encountered
in these regions, such as Ottawa—Carleton and
Hamilton-Wentworth, have been significant. Basically,
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intense rivalry has emerged from time to time between the
dominant urban centre and other municipalities. This rivalry
has occasionally brought government in the region to a
virtual standstill. This experience suggests the importance
of balancing any regional arrangement so that one
municipality does not dominate.

The second point of interest about the Ontario case is that
regional governments, especially those established since
1966, are rly seen as an arm of the provincial
government rieffer than as agents of their member area
governments. This can be described as the popular perception
of regional governments in the province, This perception
exists despite the fact that, according to legislation
establishing them, regional governments theoretically enable
greater local autonomy in areas such as planning. The extent
of local understanding of and enthusiasm for regional
government in Ontario can therefore be described as limited.

Australia

The Northern Australia case is potentially of interest.
However, information on recent developments concerning

self government in the Northern Territory and the Local
Government Act of 1982 is very scarce in Canada. The most
basic observation which can be made about the relevance of
the Australian example is that developments seem to be
occurring quickly in the Northern Territory. Further, the
developments which have occurred seem to represent an attempt
to balance the national interest with the need to acknowledge
aboriginal rights., In this way, the Australian experience
might be quite similar to the Canadian. However, further
observations would require considerably more information.

General Conclusions

Although all of the material in this report has been
presented on a case-by-case basis, certain general themes
have emerged from the review, These are interesting in the
sense that they might represent some general lessons to be
learned from the experience of others.

Perhaps the most fundamental theme which emerges from the
material is the importance of achieving a balance between
central (federal and territory) and local interests in the
development of any regional structure. Central and local
interests can be defined in a variety of ways. For example,
in the Canadian context, we have the so-called national
interest in resource development which has certainly affected
the development of the NWI and its government. As is evident
from the other cases, the national interest is also a
prominent concern in countries such as the United Kingdom,
the United States and Australia. There is a so-called local
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interest, sometimes of indigenous or aboriginal paoples, 2
These interests are also important and, sometimes, differ
from what has been defined as the national interest. On the
most general level, it is, of course, this balance between
the national and local interest which is sought in most
jurisdictions. One result of an attempt to achieve a balance
between national and local interests can be the emergence of
regional arrangements or structures to try to mediate between
the two. If such regional arrangements are to be succesful,
they must be seen to have some relevance to local interests
and not simply be agents for central control.

Achieving the balance between local interest and central
control through the establishment of regional structures
appears to require the passage of time. Certainly, this is
evident in the case of the Navajo Tribal Council and, to some
extent, regional arrangements in Alaska. These examples plus
the James Bay case strongly suggest that a period of
implementation and transition, during which regional
arrangements are modified according to practical needs, is
almost as important, if not equally important, as undertaking
intense deliberations before establishing the arrangements.
More general experience suggests that very often governments,
particularly central governments, expend great effort in
planning to establish new structures, but pay scant attention
to implementation issues. A concerted effort in
implementation will be essential to the success of any
regional government arrangement which emerges in the NWT.

A final theme which emerges from the literature review but
which may not have surfaced campletely in the chapters
dealing with specific cases is the importance of leadership
to the success of any regional government initiative. The
James Bay, Alaska, and Scottish cases particularly indicate
that a strong local leadership with commitment to making the
regional arrangement relate to local interests is crucial for
the regional arrangement to be responsive to local interests,
In addition, strong local leadership and commitment is
important for the development of a positive relationship with
other levels of government, particularly with central
governments.,

The development of regional government arrangements is an
art, not a science. To be fully effective, any

regional arrangement must first reflect local conditions and
needs and relate them in a realistic way to the interests of
central governments. Each case is different.

Accordingly, it is suggested that the material

presented here and any subsequent research on other
jurisdictions be considered from the perspective of
approaches to particular problems and lessons to be learned
rather than from the perspective of how to transfer
particular arrangements to the Northwest Territories.
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Appendix A-1

MAJOR ELEMENTS OF THE JAMES BAY /N0 NORTHERN QUEBEC AGREEMENT

Note: Section numbers refer to sections in the James Bay and Northern Quebec
Agreement.

Compensation (Section 25) '

$225 million: $75 million to be paid over 10 years beginning March 31, 1976.
. Canada to pay $32.75 million of this, Quebec $42.25 million.

$75 million to be paid by Quebec as Hydro-Quebec royalties
beginning one year after first turbine-generator is in commer=-
cial operation, and until 1997,

§75 million to be paid by Quebec in the form of provincial
debentures over five years beginning in 1975,

Taxation (Section 25)

Principal payments to Cree and Inuit exempted from federal and provincial taxa-
tion, but revenues from them subject to general tax legislation.

Legal Entities (Sections 26 and 27)

Cree and Inuit corporations (to be incorporated by Quebec) to receive and admi-
nister compensation. Canada and Quebec to have minority positions on the boards
of directors for eight years for Inuit, ten years for Cree.

Administration of compensation to be subject to a 20-year period of control on
investments and expenditures, incuding a 25 percent limit on investments in na=-
tive business ventures, education, community and charitable purposes, with the
remainder to be placed in specified types of investments. No per capita distri-
bution to be permitted.

Land Regime, Cree (Section §5)

Category Ia lands: Cree to receive 1,274 square miles. Administration, man-
agement and control to be under Canada's jurisdiction, with
bare title being retained by Quebec.

Category 1b lands: Cree to receive 821 square miles. These lands are to be
owned outright by the Cree Community Corporations under
provincial jurisdiction. They can be sold only to Quebec.

Category 1 lands (a and b) total 2,095 square miles. Quebec will maintain
mjneral rights in this area, while the Cree will have exclusive use of forest
iesources. These lands are subject to public servitudes with compensation in
land or money.

Source: McAllister, A.B. James Bay Settlement, Eastern Arctic Study Case
Study Series, (Unpublished paper), ILG, 1982, p.46-50.

A




oA

Ctegory II lands: Cree to have exclusive hunting, fishing and trapping rights

) , over 25,130 square miles. Quebec will retain title to and
jurisdiction over these lands. They will be subject to pub-
lic servitudes without indemnity and may be taken for devel-
opment, subject to compensation or replacement.

¢

Land Regime, Inuit (Section 7)

Category I lands: Inuit to receive 3,250 square miles. Title is to be vested

outright in Inuit Community Corporations. They may be sold

o only to Quebec and Quebec will retain mineral rights over
them., They are subject to public servitudes with compensa~
tion in land or money.

Category Il lands: Inuit to have exclusive hunting, fishing and trapping rights
over 33,400 square niles. Quebec will retain title to and
jurisdiction over these lands. They may be taken for devel-
opment, subject to compensation in land or money.

Local Government, Cree (Sections 9, 10 and 1)

On the Cree Category la lands, the federal Department of Indian and Northern
Affairs will be negotiating the terms and conditions of local government, and
will be preparing legislation specifically for this purpose. This legislation
will provide for such items as incorporation for local government purposes;
increased powers for Band Councils, including those described in Section 28(2)
and all or most of Section 73 of the Indian Act; all other powers as may be
incidental to the effective exercise of local government .

Each local government authority shall be deemed to be a public corporation
under Quebec law for the purpose of ownership, management and administration of
Category Ib lands. Each corporation will have the powers of a municipality
under the Quebec Cities and Towns Act.

There will be a Cree Regional authority, composed of all corporations with
jurisdiction of Cree Ib lands. This Authority will be a corporation with full
powers within the meaning of the Quebec Civil Code, and may co-ordinate and
administer all programs on Category 1 lands if the bands so delegate.

There will be a Cree Zone Council composed equally of representatives appointed
by the Regional Authority and the James Bay Municipality. It will exercise the
powers of the James Bay Municipality over all Cree Category II lands within the
area covered by Bill 50.

Local Govermment, Inuit (Sections 12 and [3)
Local and regional municipal governments will be established under provincial
jurisdiction and by special acts for the area norch of the 55th parallel. They

111l not be ethnic in character. Each will have powers at least equal to those
of non-chartered municipalities in Quebec.




The Department of Indian and Northern Affairs will continue to bear responsibil-
ity for some program costs at existing or lower levels.

Eavironment and Puture Development, Creec (Section 22)

A James Bay Advisory Committee on the environment will be established which will
advise on the need for new and revised legislation and other protective mea-
sures. It will consist of four federal government representatives, four Quebec
representatives, four representatives from the Grand Council of the Cree, and
the chairman of the Hunting; Fishing and Trapping Coordinating Committee.

In addition, the Environment and Social Impact Review Committee (Provincial) and
the Environmental and Social Impact Panel (Federal) will carry out impact
assessments on all capital projects in the Territory. .

Eavironment and Future Development, North of 55 (Section 23)

An Environmental Quality Commission (EQC), to be composed of four regional gov-
ernment representatives (at least two of vhom will be Inuit) and four Quebec
representatives with an alternating chairman, will provide impact assessment for
all projects proposed by Quebec in the area.

An Lnvironmental and Social Impact Review Panel, to be composed of two Inuit and
three federal representatives, will provide impact assessments for all develop-
ment projects sponsored by Canada in the area.

An Environmental Advisory Committee, to be composed of three regional government
representatives, three federal representatives and three Quebec representatives,
will be a consultative body for all environmental matters affecting the terri-
tory.

Hunting, Pishing and Trapping (Section 24)

Nastive people will have exclusive hunting, fishing and trapping rights on Cate-
gory I and II lands. On Category III lands, native people will not be subject
to closed seasons and will have exlusive rights to certain species except for
migratory birds and marine mammals, but non-natives may hunt, fish or trap all
other species subject to closed seasons.

Native people will have the exclusive right to own outfitting operations on
Category I and 1lI lands, and will have the right of first refusal on Category
111 lands for 30 years.

A Hunting, Fishing and Trapping Coordinating Committee, to be composed of six
native and six government members, will advise both levels of government on the
legislation and its administration, and will oversee research done on native
harvesting during the 1973-79 period.
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Health Services, Cree (Section 14)

A Cree Regional Board, to be established under Quebec jurisdiction, will admin-
ister health and related social services on C.tegory I and II lands.

The Department of National Health and Welfare will transfer its fncil‘ttes io
the board during a transitional period ending in 1981. . ‘

Health Services, Iauit (Section 15) . e

.

" A council composed of representatives of the regional governments in the area

north of 55! will serve as the Kativik Health and Social Services Council. This
Council will be under Provincial jurisdiction to provide health and related
social services north of 55'.

The Department of National Health and Welfare will transfer its facilities to
the council during a transitional period ending in 1981.

Bducation, Cree (Section 16)

A Cree School Board, representing the eight Cree communities in the Territory
and the Grand Council of the Cree will be established for Category I areas and
for Cree in Category Il areas.

School board to be subject to the Quebec Education Act.

Cree and English or French to be the languages of instruction.

Canada and Quebec to transfer education facilities to the board over a three-

year transition period. .Staff to be transferred during 1978-79. Canada and
Quebec to pay operating and capital costs in a 75-25 ratio.

Bducation, Inuit (Section 17)

A Kativik School Board, representing each municipality and the regional govern-
ment in the area north of 55', will be established for that area. To be subject
to the Quebec Education Act.

Inuktituut and English or French to be the languages of instruction.

Canada to transfer education facilities to the board over a three-year transi-
tion period. Staff to be transferred during 1978-79. Canada and Quebec to pay
operating and capital costs in a 25-75 ratio. .
Mninistration of Justice, Cree (Section 18)

Special provisions for the administration of justice provide that:

- courts and tribunals may sit in Cree communities;
- the Judicial District of Abitibi be expanded and modified;




- the rules of procedure established by the Justices of the District are to be

set in consultation with the Cree;
~ there be written and oral translation of all proceedings into Cree on request;

- training programs for court functions be established;
- places of detention be established north of the 49th parallel.

. Mnioistration of Justice, Inuit (Section 20)
Special provisions for the administration of justice provide that:

~ courts and tribunals may sit in Inuit communities;

- a circuit court be established;

- Judicial District of Abitibi be expanded and modified;

- rules of procedure established by the Justices of the area take into account

Inuit customs and lifestyles;
- there be written and oral translation of into Inuktitut on request;
- training programs for court functions be established;
- places of detention be established north of the 49th parallel.

Police, Cree (Section 19)

Cree units of the Quebec Police Force to be composed of special constablishes,
to be established;

- Cree communities may also establish and operate their own police forces;
- Canada and Quebec to enter into a cost-sharing agreement to provide for the
direct costs of policing services provided by the Cree special constables.

Police, Inuit (Section 21)

Kativik Regional Government authorized to establish and maintain a police force
within its area or jurisdiction,

Constables to be hired and placed in Inuit communities on a 1 to 500 population
basis. Inuit not formally qualifying may be appointed as special constables.

Economic and Social Development, Cree (Section 28)

A James Bay Native Development Corporation to be established with Quebec funding
to promote native business ventures. Trapping, tourisms and crafts to be

} encouraged.,

: A Federal-Provincial-Cree Economic and Community Development Committee to be
| established with assessment and advisory roles vis 2 vis the corporation.

\

|

. Income Security for Cree Hunters and Trappers (Section 30)

(toyince and Cree to establish a Hunters and Trappers Income Security Board to
ggmlnxster an income security program. Benefits to be limited to families




of the family; $1000 for the spouse; $400 for each dependent; $10 per day per
adult while fishing, trapping or hunting to an annual maximum of $2400.

Economic and Social Development, Inuit (Section 29)

Quebec to pay $9000 to Inuit hunters to provide food for the aged and handi-
capped. ' '

[
There to be one hunter per community plus one percent of the total population.

Quebec to provide hunting, fishing and trapping equipment,

There to be two Federal-Provincial-Inuit Committees on Economic ‘and Social
Development and Manpower and Training.
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engaged peimacily in huniing, fahing or trapplag: $1000 par dnnuwe for the head




Appendix A-2

Selected Extracts from the Federal Indian At

28. (1) Subject to subsection (3), a deed,
lease, contract, instrument, document or
agreewaent of any kind whether written or
oral, by which a band or a member of a band
purports to permit & person other than a
member of that band to occupy or use a
reserve or to reside or otherwise exercise any
rights on a reserve ia void.

(2) The Minister may by permit in writing
authorise any person for a period not
exceeding one year, or with the consent of the
council of the band for any longer period, to
occupy or use & reserve or to reside or
otherwise exercise rights on a reserve. RS., c.
149, ». 28; 1956, c. 40, 5. 10.

Graas, ote. of
roserve lande
void

Misister may
fovue permite

By-lem

POWERS OF THE COUNCIL

81, The council of a band may make by-
laws not inconsistent with this Act or with
any regulation made by the Governor in
Council or the Minister, for any or all of the
following purposes, namely:

(a) to provide for the health of residents on
the reserve and to prevent the spreading of
contagious and infectious diseases;
(b) the regulation of traffic;
(¢) the observance of law and order;
(d) the prevention of disorderly conduct
and nuisances;
(¢) the protection against and prevention
of trespass by cattle and other domestic
animals, the establishment of pounds, the
appointment of pound-keepers, the regula-
tion of their duties and the provision for
fees and charges for their services;

() the construction and maintenance of

water courses, roads, bridges, ditches, fences

and other local works;

(9) the dividing of the reserve or a portion
thereof into zones and the prohibition of
the construction or maintenance of any
class of buildings or the carrying on of any
class of business, trade or calling in any
such zone;

(h) the regulation of the construction, repair
and use of buildings, whether owned by the
band or by individual members of the
band;

(9) the survey and allotment of reserve
lands among the members of the band and
the establishment of a register of Certificetes
of Possession and Certificates of Occupation
relating to allotments and the setting apart
of reserve lands forcommon use, if authority
therefor has been granted under section 60;

() the destruction and control of noxious
weeds;

(k) the regulation of bee-keeping and poul-
try raising;

() the construction and regulation of the
use of public wells, cisterns, reservoirs and
other water supplies;

(m) the control and prohibition of public
games, sports, races, athletic contests and
other amusements;

(n) the regulation of the conduct and
activities of hawkers, peddlers or others who
enter the reserve to buy, sell or otherwise
deal in wares or merchandise;

(o) the preservation, protection and man.
agement of fur-bearing animals, fish and
other game on the reserve;

(p) the removal and punishment of persons
trespassing upon the reserve or frequenting
the reserve for prescribed purposes;

() with respect to any matter arising out
of or ancillary to the exercise of powers
under this section; and

(n) the imposition on summary conviction
of a fine not exceeding one hundred dollars
or imprisonment for a term not exceeding
thirty days, or both, for violation of a by-
law made under this section. R.S., ¢. 149,

- s. 80.
Source: Statutes of Canada,
Ch. I-6
o N
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weylphvs 83, (1) Without prejudice to the powers

conferred by section 81, where the Governor
in Council declares that a band has reached
anadvanced stageof development, the council
of the band may, subject to the approval of
the Minister, make by-laws for sny or all of
the following purposes, namely
(o) the raising of money by
(i) the assessment and taxation of inter-
ests in land in the reserve of persons
lawfully in possession thereof, and
(ii) the licensing of businesses, callings,
trades and occupations;
(b) the appropriation and expenditure of
moneys of the band to defray band
expenses;
(c) the appointment of officials to conduct
the business of the council, prescribing their
duties and providing for their remuneration
out of any moneys saised pursuant to
paragraph (o);
(d) the payment of remuneration, in such
amount as may be approved by the Minister,
to chiefs and councillors, out of any moneys
taised pursuant to paragraph (0);
(¢) the imposition of a penalty for non-
payment of taxes imposed pursuant to this
section, recoverable on summary conviction,
not exceeding the amount of the tax or the
amount remaining unpaid;
() the raising of money from band members
to support band projects; and
{0) with respect to any matter arising out
of or ancillary to the exercise of powers

(2) No expenditure shall be made out of
moneys raised pursuant to paragraph (1Xe)
except under the authority of a by-law of the
council of the band. R.S,, c. 149, s. 82; 1956,
c. 40, . 21,

REGULATIONS

73. (1) The Governor in Council may make
regulations
(a) for the protection and preservation of
fur-bearing animals, fish and other game
on reserves; -
(8) for the destruction of noxijous weeds and
the prevention of the spreading or preva.
~ lence of insects, pests or diseases that may
destroy or injure vegetation on Indian
reserves;
() for the control of the speed, operation
and parking of vehicles on roads within
reserves; )
(d) for the taxation, control and destruction
of dogs and for the protection of sheep on
reserves;
(&) for the operation, supervision and con-
trol of pool rooms, dance halls and other
places of amusement on reserves;
() to prevent, mitigate and control the
spread of diseases on reserves, whether or
not the diseases are infectious or communi.
cable;
(0) toprovide medical treatment and health
services for Indians;
(M to provide compulsory hospitalization
and treatment for infectious diseasesamong
Indians;
(1) to provide for the inspection of premises
on reserves and the destruction, alteratijon
or renovation thereof ;
() to prevent overcrowding of premises on
reserves used as dwellings;
(k)' to provide for sanitary conditions in
private premises on reserves as well as in
public places on reserves;
(D for the construction and maintenance of
boundory fences; and
(m) for empowering and authorizing the
council of & band to borrow money for band
projects or housing purposes and providing
for the making of loans out of moneys so
borrowed to members of the band for
housing purposes.

(2) The Governor in Council may prescribe
the penalty, not exceeding a fine of one
hundred dollars or imprisonment for a term
not exceeding three months, or both, that
may be imposed on summary conviction for

violation of a regulation made under subsec-
tion (1).‘

L e e

“:h"‘,“‘ (3) The Governor in Council may make
B "EUES orders and regulations to carry out the
» purposes and provisions of this Act. RS, ¢.

! 149, 5. 72; 19586, ¢ 40, s. }9.




Appendix A-3
Cree School Board: Special Pouers

Section 16 Cree Education

16.0.9 The Cree School Board shall also have the following special powers,
subject only to annual budgetary approval:

a) tomake agreements with Canada for education and training programs not
provided by Québec, in accordance with the laws and fegulations relating
to such agreements;

b) to determine, in conjunction with the Québec Depariment of Education,
the school year and schoo! calendar limited only by the total number of
days per year required by law and regulations;

¢) to make agreements for post-secondary education for the persons speci-
fied in paragraph 16.0.6;

d) to acquire, build and maintain residential facilities for its teachers;

@) to determine, in conjunction with the Québec Dcpartment of Education,
. the number of Nalive persons and non-Native persons required as teach.
ers in @ach of its schools;

1) to arrange, with the Québec Department of Education, for the hiring of
Native persons as teachers notwithstanding that such persons might not
qualify as teachers in accordance with the standard qualifications prevail-
ing in the other areas of the province;

g) to select courses, textbooks and teaching materials appropriata for the
Native people and to arrange for their experimental use, evaluation and
eventual approval;

h) to develop courses, textbooks and materialg designed 1o preserve and
transmit the language and culture of the Native people;

i) to make agreements with universities, colleges, institutions or individuals
for the development of the courses, texibooks and materials for thé pro-
grams and services that it offers;

i) togive instruction and guidance 10 its teachers in the methods of teaching
its courses and in the use of the textbooks and teaching materials used
for such courses; :

k) to establish courses and training programs to qualify Native persons as
teachers;

|) toestablish courses and training programs for non-Native persons who will
teach in its schools;

i m) to make agreements with universities, colleges, institutions or individugls
to provide training for the Cree School Board's teachers and prospective
teachers.

' Source: Quebec. James Bay and Northern Quebec Agreement, 1976,

Section 16.0.9




ApPendix A-4

Loca) Municipal Powers

NORTHERN VILLAGES AND KATIVIK REGIONAL GOVERNMENT

By-laws of council.

Joint competence. -

Permit, certificate.

Agreements.

Agreements with Gowvt. of
Canada and public body
outside of Québce.

. Joint committee.

Third parties.

Interpretation,

CHAPTER 11

BY-LAWS WITHIN THE JURISDICTION OF THE
COUNCIL

DIVISION 1
GENERAL POWERS

16G. The council may make by-laws to secure the peace, order,
good government, health, general welfare and improvement of the
municipality, provided such by-laws are not contrary to the laws of
Canada and of Québec nor inconsistent with any special provision of
this act.

Such by-laws shalf not be contrary to the ordinances of the
Regional Government in matters of joint competence.

1978, c. 87, s. 166.

167. Where the application of a by-law contemplated in one of
scctions 173, 174, 176, 179, 188 to 198, 201 or 202 involves, to have
effect, that certain persons should hold a permit or a certificate, the
council may provide for the issuing of such permit or certificate,
against payment of certain fees of which it establishes the tariff.

1978, c. 87, s. 167.

1G8. Any municipal corporation may, by by-law of its council
previously approved by the Minister, make with the Regional
Government, any public body, a municipal corporation, however
constituted, a community, an association and a school board,
agreements respecting the exercise of its jurisdiction; it may then
carry out such agreements and excrcise the rights and privileges and
fulfil the obligations arising therefrom, even outside its territory.

It may also, by by-law of its council previously approved by the
Gouvernement, make similar agreements with the Government of
Canada, any body thercof, or any public body mentioned in the
foregoing paragraph and situated outside of Québec.

The council may provide in the agreement contemplated in the
first or second paragraph for the establishment of a joint committee
and may delegate to such committee all or part of its powers in
respect of the subject matter of such agreement.

Any agreement made in virtue of the present section shall be
without prejudice to third parties.

For the purposes of the first paragraph, the word “‘community”
and “association” include any group of persons formed for the
pursuit of a common object in Québec, but not having civil

1 NOVEMBER 1980

Source: Quebec. Morthern Villages and Kativik Regional Government
Act (amended) Ch V-6.1
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F et £ S is L e S

Agreement regarding the
establishment of municipal
service.

Powers.

Mutual agreement.

Expropriation.

Special notice.

personality nor being a partnership within the meaning of the Civil
Code.

Any municipal corporation may also, by by-law of its council
previously approved by the Minister, make an agreement with the
Regional Government for the delegation to the Regional
Government of the implantation of a municipal service the
establishment of which is decided by the corporation, the
administration of a municipal service established by the corporation
or the coordination of such a service with a service or programme of
the Regional Government or of another municipal corporation. Such
anagreement may be made for a period not exceeding two years, buy
it may be rencwed.

1978, c. 87, 5. 168; 1979, c. 25, s. 141,

169. The council may, by complying with the provisions of
sections 170 and 171 and the expropriation procedure established by
law,

(a) appropriate any immoveable property, any part thereof or any
servitude required for the execution of works ordered by it within its
jurisdiction;

(b) appropriate the whole or part of any road in the municipality
and belonging to persons, firms or private corporations;

(c) appropriate any immoveable property, any part thereof or any
servitude it may need for any municipal purpose.

The foregoing provisions of this section shall not be regarded as
restricting the right which the council may otherwise have to
acquire, by mutual agreement, immoveables for the same purposes.

1978, c. 87, s. 169.

170. The council may not, without the authorization of the
Government, expropriate the following properties:
(1) property belonging to Her Majesty, or held in trust for her use;
(2) property occupied by the Government of Canada or
Gouvernement du Québec;
(3) property held or occupied by railway companies, fabriques, or
religious, charitable or educational institutions or corporations;
(4) cemeteries, bishops' palaces, parsonages, and their
dependencies.

1978, c. 87, s. 170.

B171. A special notice of the petition to obtain the authorization
contemplated in section 170 must be served on cach owner
concerned and such notice shall state that after thirty days the
petition will be submitted to the Government and that any
opposition must be forwarded in writing to the Minister within such
delay.

1978, c. 87, s. 171.
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Census,

Birth, death certificate.

By-laws:
Inspection of property;

Classification of
immoveables;

Submission of plans;

Certificate prior to
occupation;

Building permit;

Abandoned buildings;

Overcrowding, of premises;

Protection of life and
! property;

Fire dcpartment;

172. The council may make by-laws to take a census of the
inhabitants of the municipality, for the purpose of ascertaining their
number, and of obtaining statistics regarding their social and
economic condition.

The council may also make by-laws to exact that, in all cases of
birth or death, a certificate be deposited in the office of the municipal

corporation.
1978, c. 87, s. 172.

" DIVISION II

PUBLIC SECURITY

173. The council may make by-laws:

(1) toauthorize an officer designated by it to visit and examine all
moveable and immoveable property, asalso the interior or exterior of
any house, building or edifice, to ascertain if the by-laws of the
council are executed or for the purpose of adopting any measure
deemed necessary for public security, and to require the occupants of
such property, buildings and edifices to admit such officers of the
municipal corporation;

(2) to classify, for purposes of regulation, dwellings, commercial
and industrial establishments and all other immoveables, including
public buildings;

(3) tocompel the prior submission of plans for the construction or
alteration of buildings and projects for changes of the destination or
use of an immoveable or for the moving of a building, to the council,
for security and sanitary purposes; :

(4) to provide that no immoveable newly erected or altered, or the
destination or use of which has been changed shall be occupied
before a certificate is issued by the municipal authority establishing
that this immoveable is in conformity with the by-laws of the
municipal corporation;

(5) to decree that no building permit shall be granted,

(@) unless the ground on which each proposed structure,
including its dependencies, is to be built forms a separate lot on the
official cadastral plan or on the subdivision plan made and deposited
in accordance with article 2175 of the Civil Code;

(b) unless the lot on which a structure is to be erected is adjacent
to a public street;

(6) to define what shall constitute abandoned, dilapidated or
decayed buildings or structures and regulate the restoration or
demolition of the same; the reconstruction or festoration of any
building or structure shall be carried out in accordance with the by-
laws in force at the time of such reconstruction or restoration;

(7) to adopt measures to prevent the overcrowding of premises
used as lodgings;

(8) to protect the life and property of the inhabitants and prevent
accidents such as may be caused by naturul catastrophe, fire,
mechanical defect or failure, or contamination from noxious
substances;

(9) to organize, maintain and regulate a fire department and fire
brigade; to appuint all officers and persons necessary for the

extinction and suppression of fires and for the protection of persons
and property from fire;
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Demolition;

Blasting and shooting;

Animals;
Pounds.

Motion to court,

By-laws:
Food;

Food;
Fuels;
Fuels;

Public and private
propenty;

Ice-houses, cold-storage;

Hides;

Cemeterics;

Y

(10) to authorize the demolition of buildings, houses and fences,
when deemed nelessary to arrest the progress of fire, and to empower
the mayor, the chief of the fire brigade or other officers to exercise
this power; if there is no by-law, the mayor may, during a fire,
exercise this power by giving special authority;

(11) to regulate or prohibit blasting, and shooting with guns, )

pistols or other fire-arms, or arms discharged by means of
compressed air or any other system;

(12) 1o regulate the keeping of animals or to prohibit the keeping
of certain species specified in the by-law;

(13) to establish pounds under the supervision and control of the
council, .

When the construction of a building is not or has not been made in
conformity with the by-laws adopted under this section or under
paragraph 2 of section 176, or when it is or has been done without
obtaining a permit or certificate required under those by-laws, a
judge of the Superior Court having jurisdiction in the ierritory may,
upon motion, order appropriate modifications or that the building be
demolished within such delays as he fixes, and order that on failure to
do so within such delay the municipal corporation may effect such
modifications or demolition at the expense of the owner of the
building.

1978, c. 87, s. 173.

DIVISION III
PUBLIC HEALTH AND HYGIENE

174, The council may make by-laws:

(1) to provide for the inspection of food and other products and
their containers, and for the seizure, confiscation and summary
destruction of any such products or containers as are unsound,
spoiled, or unwholesome; to prohibit the bringing into the
municipality of such products and the keeping or selling of such
products;

(2) to regulate the construction and maintenance of places where
food-stuff are prepared, stored or sold;

(3) to regulate the construction and maintenance of places where
fuels and noxious substances are stored or sold;

(4) 10 regulate or prohibit the storage or sale of fuels or noxious
substances; .

(5) to ensure the sanitary condition of public and private property
and regulate or prohibit unwholesome undertakings.and
establishments; .

(6) to inspect and regulate ice-houses and cold-storage
establishments;

(7) to regulate the location, construction, management and
cleansing of storing places for hides and, generally, all places or
establishments in which animal matter is dealt with;

(8) to regulate the establishment of cemeteries and burial sites and
the burial and disinterment of the dead;

A-4
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Pollution of waters;

Sewerage;
Waste;

Drumps;

Smoke;

Nuisance.

Auction.

Liability.

By-laws:
Master plan;

Zones;

(9) to prevent the pollution of the waters within or adjacent to the
municipality and to provide for the cleansing and purification of
municipal waters, and to compel the owner or occupant of any
building or ground to remove from the premises owned or occupied
by him all such offensive substances as the council may direct, and,
upon his default, to authorize the removal or destruction thereof at
the expense of such owner or occupant; ’

(10) to regulate the sewerage of the municipality and to maintain
and operate a sewage collection and disposal system;

. (11) to prevent the throwing out or depositing of waste and
provide for the collection, removal and disposal of the same;

(12) to construct, equip and operate plants for the elimination or
recycling of waste and to regulate or prohibit the use of places as
dumps;

(13) to regulate or prohibit the escapement of smoke, gas and
effluents from engines, factories or establishments;

(14) to define what shall constitute a nuisance and to regulate or
prohibit the same, including noise.

1978, c. 87, s. 174.

178. The municipal corporation may cause to be sold at auction,
by bailiff, without any judicial proceedings and after the notices
required for the sale of moveables under writ of execution, all
moveable effects in its possession which are unclaimed within six
months and which have been abandoned or are the proceeds of theft
or have been scized or confiscated.

If such property is claimed after the sale, the municipal
corporation shall be liable only for the proceeds of the sale, after
deducting the cost of the sale and other expenses which it may have
incurred. If they cannot be sold because they have no merchantable
value or by reason of the illegality of their possession or use, they
may be destroyed after publication of similar notices, and if they are
claimed after destruction, the municipal corporation shall not be
liable for the payment of any indemnity or compensation.

1978, c. 87, s. I75.

DIVISION 1V
TOWN PLANNING AND LAND DEVELOPMENT

E706. The council may make by-laws:

(1) to order the making of a master plan of the territory or of any
part of the territory of the municipal corporation specifying the
purposes for which each portion of the territory included in the plan
may be used, and to enact that such master plan shall become
obligatory; to oblige the owner of any land to submit beforehand to
the council any plan for the division or re-division of such land or of
any modification or cancellation in the book of reference of a
subdivision, and to obtain from the council a subdivision permit;

(2) subject to the master plan of the municipality, to divide the
municipality into zones of such number, shape and area as the
council deems suitable for the purpose of such by-law and, with
respect to each of such zones, to prescribe the architecture,

e A R AT MR ,
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Trades..
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Reservoirs.

By-laws:
Use of water;

Water-closets;

Pollution;

Compensation for water,
meters;

Other matters.

dimensions, symmetry, alignment, destination, materials and the
manner of assembling the same, of the structures which may be
erected therein, the use of any immoveable located therein, the area
and dimensions of lots, the proportion of lots which may be occupied
by structures, the space which must be left clear between structures
and the lines of lots, the space which, on such lots, must be reserved
and arranged for the parking of vehicles, and the manner of
arranging such space. Every such by-law must, before coming into
force, be approved by the affirmative vote of the majority of the
electors whose names appear on the electoral list in force, and who
have voted on such by-law;

(3) to regulate the carrying on of trades, businesses and industries
of all kinds within the municipality.

1978, c. 87, s. 176.

DIVISION V
PUBLIC SERVICES

§1.— Water Supply

177. The council may make by-laws to provide for the
eslablishment or acquiring, maintenance, management and
regulation of reservoirs and water delivery systems tosupply water to
the municipality, and to instal apparatus for filtering and purifying
water.

1978, c. 87, s. 177.

178. The council may, by-law, in order to meet the interest on,
and constitute a fund to reimburse the capital of, the sums expended
in the construction and maintenance of reservoirs and water delivery
systems, impose on all owners or occupants of immoveables in the
municipality, an annual tax at a rate to be fixed by it, based on the
area of each immoveable.

1978, c. 87, s. 178,

179. The council may make by-laws:

(1) to prohibit any occupant of a house or building supplied with
water from furnishing such water to others, or from using it
otherwise than for his own use, of from wasting it;

(2) to prescribe the size, quality, strength, and location of water-
closets, baths, and other similar apparatus;

(3) to prevent the pollution of the water in the reservoirs and the
practising of frauds upon the municipal corporation with regard to
the supply of water;

(4) to establish the compensation for water and provide for
payment thereof; to supply melters for buildings or establishments,
for measuring the quantity of water used therein and fix the amount
to be paid for the rent of meters;

(5) to provide for any other matter or thing of any nature or kind
whatsoever, having reference to water delivery systems, which it may
be necessary to regulate, determine or prohibit for its proper
working.

1978, c. 87, s. 179.




water.
1978, c. 87, s. 180.

council.
1978, c. 87, s."181.

thereof shall be given,

1978, c. 87, s. 182,

1978, c. 87, s. 183.

1978, c. 87, s. 184,

compensation for the
1978, c. 87, s. 185.

to any part of the munici

Inspection.  RB-4. The officers appointed for the mana
systems may enter into any house or building,
whether situated within or without the munici
of satisfying themselves that the water is not
laws relative to water are faithfully carried

Duty of owners. The owners or occupants of any such house,
shall allow the officers to make such visit or exa
of water may be discontinued to any person
officers, so long as such refusal continues.

use of the water.

v NORTHERN VILLAGES AND KATIVIK REGIONAL GOVERNMENT

Special agreement.  180. The municipal corporation may make a special agreement
with consumers for the supply of water in special cases, where it is
considered that there is more than the ordinary consumption of

Levying tax. B8 1. The tax levied under section 178, the compensation for water
services, as well as all other taxes due for water or for meters, shall be
* levied according to the rules and in the manner

Public notice. 182, Assoon as the municipal cororation is ready to furnish water
pality not already supplied, public notice
and, after such notice, all persons liable to the
payment of compensation for water services in such part of the
municipality, whether they consent or not to receive the water, shall |
pay the compensation fixed by the tariff, ;

Cutting off water.  183. If any person causes or allows any apparatus to be out of
repair, or to be so used that the water supplied from the water
delivery system is wasted, or unduly consumed, or if he refuses or
neglects to pay the compensation lawfully imposed for the water
supplied to him, for thirty days after the same is due and payable, the
municipal corporation may discontinue the supply so long as the
person is in default, which shall not, however, exempt such person
from the payment of such compensation

, as if the water had been
supplied to him without interruption. o

gement of water delivery
Or upon any preperty
pality, for the purpose
wasted and that the by-

out.

Quantity not guaranteed.  183. The municipal corporation shall not be bound to warrant the _
quantity of water to be supplied; and no person may refuse, on )
account of the insufficiency of the water-supply, to pay the ._/

prescribed by the

building or property
mination. The supply
refusing to admit the




Supplying outside
municipality.

Council’s rights
transferable.

By-laws.

Lighting system.

Extension, rencwal of
contract.

Tax.

By-laws:
Compensation, meters;

186. The council may also make special agreements for the supply
of water beyond the municipality, provided that the persons with
whom siich agreements are made comply with the by-laws respecting
the management of the water delivery system. ’

1978, c. 87,s. 186.

187. The council may, by by-law, transfer its rights and powers
respecting the water-supply to any person willing to undertake the
same, provided that such person does not exact, for the use of the
water, rates higher than those approved or determined by by-law of
the council.

1978, c. 87, s. 187.
§2.— Lighting

188. The council may make by-laws providing for the lighting of
the municipality by means of electric or other light furnished by any
person, and the municipal corporation may become a party to any
contract to that effect.

1978, c. 87, s. 188,

189. The council shall have all the necessary powers for the
establishment and management of a system of lighting by electricity
or otherwise, for the requirements of the public and of private
individuals or companies desiring to light their houses, buildings or
establishments.

1978, c. 87, s. 189.

190. At the expiration of the term mentioned in any contract
entered into between the council and any public utility company,
respecting the supplying of electricity for light, heat and power by
such company to the municipal corporation which itself distributes
the same to its ratepayers, the Régie de I'électricité et du gaz, on
petition to that effect, may order that the contract be extended or
renewed on such other or similar terms, prices and conditions as it
may determine.

1978, c. 87, s. 190.

191. The council may by by-law, in order to meet the interest on,
and constitute a fund to reimburse the capital of, the sums expended
in the establishment of lighting systems, impose on all owners.or
occupants of immoveable property in the municipality an annual tax
at the rate to be fixed by it, based on the area of each property.

1978, c. 87, s. 191

192. The council may make by-laws:
(1) if the lighting system belongs to the municipal corporation,
(a) to determine, in addition to the tax mentioned in section 191,
the compensation to be paid for light and for the rent of meters, and
for supplying meters to measure the quantity of light consumed;

- e ——— L o emmte et st o et A..fz'. a
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Penalties.

Levying tax.

Use of light optional.

Inspection.

Duty of owners.

Placing posts.

Hydro-Quebec.

Healing systems, power
development.

(b) to prevent fraud in connection with the quantity of light
supplied;

(c) to protect the wires, pipes, lamps, apparatus and other articles
serving for the distribution of light; .

(2) if the lighting system belongs to the municipal corporation or
to others, to impose penalties against persons extinguishing the
lamps without authority.

1978, c. 87, s. 192.

193. The iax and the compensation imposed under sections 191
and 192 shall be levied according to the rules and in the manner
prescribed by the council,

1978, c. 87, s. 193.

194. Any citizen may accept or refuse to use the light supplied by
the municipal corporation in any building, house or establishment
controlled by him.

1978, c. 87, s. 194,

195. The officers appointed to manage the lighting system of the
municipal corporation may enter any building, house or
establishment, and upon any property, for the purpose of
ascertaining whether the by-laws respecting lighting are faithfully
observed.

The owners or ‘occupants of all such buildings, houses
establishments or properties shall allow such officers to enter and
make such inspection or examination

1978, c. 87, s. 195,

19@. The owners or occupants of houses, buildings or lands in the
municipality shall, whether the lighting system belongs to. the
municipal corporation or to others, permit the pipes, wires, lamps
and posts necessary for the lighting for public purposes to be placed
on their houses, buildings or lands, subject to the payment of actual
damage, if any be occasioned thereby.

1978, c. 87, s. 196.

197. Nothing in this subdivision shall be construed as subjecting
Hydro-Québcc or its successors to any additional jurisdiction or
control than that found in the Hydro-Québec Act (chapter H-5) or
other provincial acts of general application.

1978, c. 87, s. 197.

§3.— Heating and power

198, The council shall have all the powers necessary for the
establishment and administration of any system of heating and
power development by means of electricity or otherwise for the use of
the public, or of private persons or corporations desiring to make use
thereof in their houses, buildings or establishments. Sections 188 to

197 shall apply, mutatis mutandis, 10 this section.

1978, c. 87. s. 198.
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By-laws:
Streets;

fotd

Naming of streets;

Preventing accidents in
winter.

Responsibility,

By-laws:
Public transportation;

Motor vehicles;
Noxious substances;
Noisy vehicles;

Diversion of traffic;

All-terrain vchicles;

Parking;

Trailers;

Airports;

Harbours.

§4.— Municipal roads

199. The council may make by-laws:

(1) subject to the master plan of the municipality, to order the
opening, closing, widening, extension, changing, imrovement,
maintaining or regulation of streets and roads and to regulate the
locating, constructing and maintaining of sidewalks and bridges;
however, the by-law ordering the closing of streets must provide for
an indemnity, if there i$ occasion therefor, and shall be subject to the
approval of the Commission municipale du Québec before coming
into force;

(2) to give names to, or change the names of, streets, lanes or
public places and regulate the numbering of houses and buildings;

(3) to prescribe the measures necessary to prevent accidents in
winter from the accumulation of snow or ice on the sidewalks and the
roofs of houses and other buildings; every person obliged by by-law
to care for any sidewalk or roof, shall be responsible towards the
municipal corporation for damages resulting from his neglect to
fulfill his obligations in this respect, and may be called in warranty in
any case instituted against the municipal corporation for damages.

1978, c. 87, s. 199,

200. The municipal corporation shall be responsible in damages
for the bad state’of streets, roads, sidewalks, bridges, public places
and municipal watercourses.

1978, c. 87, s. 200.
§5.— Traffic and transportation

201. The council may make by-laws:

(1) to establish and regulate public transportation services and
facilities; :

(2) to regulate the usc and speed of motor vehicles, both on land
and water;

(3) to regulate or prohibit the transportation of noxious and other
dangerous substances;

(4). to regulate or prohibit the use of noisy vehicles;

(5) to authorize the diversion of traffic in the streets of the
municipality for the performance of work thereon and for any other
reason of necessily or emergency; v

(6) to prescribe, maintain and regulate passageways for, and the
use of all-terrain vehicles, vehicles not following roads, and
hovercraft; to regulate the use of such vehicles in accordance with
any provincial regulations governing such vehicles;

(7) to establish, maintain and regulate parking places or buildings
for vehicles;

(8) to establish, maintain and regulate grounds for the parking of
trailers and mobile homes and to prohibit the parking and use of
trailers, mobile homes or other vehicles as dwellings or commercial
establishments outside such grounds;

(9) to establish, maintain and regulate airports or airstrips for
airplanes or other aircraft; and

(10) to establish, maintain and regulate harbours, wharves, dry-
docks and other landing places for ships, boats and other craft.

1978, . s.201.
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By-laws:
R:creational centres;

" Public baths, marina;

Community radio and
television acrials;

Public libraries.

Public works.

Public tenders.

Delay to tender.

Bases of tendering.

Opening of 1enders.

Tenderers.
Names read aloud.
Acceptance.

| Awarding contract.

Resolution.

DIVISION VI
RECREATION AND CULTURE

202. The council may make by-laws:

(1) to establish, equip, maintain and improve recreational centres,
playgrounds and parks;

(2) to establish and maintain public baths, privies and lavatories,
to regulate marinas in the waters comprised within its jurisdiction,
iand (o regulate public or private swimming pools or areas;

(3) to establish and administer a system of community radio and
television aerials for the needs of those wishing to make use thereof,
and to rcgulate the installation, maintenance, number and height of
television and radio aerials; the council, however, shall not acquire
by expropriation the existing systems in the municipality; and

(4) to establish and maintain free public libraries, library
associations, handicrafts institutes, reading-rooms and public
museums, exhibitions and fairs for historical, literary, artistic or
scientific purposes.

1978, c. 87, s. 202.

TITLE IX
PUBLIC WORKS OF THE CORPORATION

20:3. All public works of the municipal corporation are performed
at the expense of the municipal corporation which orders them by
contract awarded and passed according to the rules set forth in this
title.

1978, c. 87, s. 203.

204. (1) Unless it involves an expenditure of less than $10,000, no
contract for the execution of municipal works or the supply of
equipment or materials +hall be awarded except after a call for public
tenders specifying the work to be performed.

(2) The delay for the receipt of tenders shall not be less than
fifteen days.

(3) Tenders shall not be called for, nor shall the contracts
resulling therefrom be awarded except on one or the other of the
following bases:

(a) for a fixed price;

(b) at unit prices.

(4) All tenders must be opened publicly in the presence of at least
two witnesses, on the day and at the hour and place mentioned in the
call for tenders.

(5) All those who have tendered may be present at the opening of
the tenders.

(6) The names of the tenderers and their respective prices must be
mentioned aloud at the opening of the tenders.

(7) The council shall not be obliged to accept either the lowest or
any other tender.

(8) The municipal corporation shall not, without the previous
authorization of the Minister, award the contract to any person
Zx;:epl the one who made the lowest tender within the prescribed

elay.

(9) The contract shall be awarded by resolution.

1978, . R7. 5. 204,

: . . ¥ .
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Validity.

Making of contract.

Security.

205. No contract is valid or binding upon the municipal
corporation unless the by-law authorizing the work has provided for
the appropriation of the moneys required for paying the costs of the

same. .

1978, c. 87, s. 205.

206. The contract is made in the name of the municipal
corporation and accepted by the mayor or by a member of the
council specially authorized for that purpose.

1978, c. 87, s. 206.

207. The person to whom such work is awarded must give
security to the satisfaction of the council for the due performance
thereof and for the payment of all damages, interest and costs.

1978, c. 87, s. 207,
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APPENDIX B-l

Profit and Noaprofit Regional Corporations, 1980

Reglon . Profit Corporation
comlh- Abtag, loe,

Alsutlans Aleut Corpagation

Arctle Slope Arctle
Reglonal Coep.

Slope
Bering Stralts Bering Strakts
Native Corp.

Bristol Bay Bristol Bay Native
Corporstion

Southwest Calista Corporation

Prince William Chugach Natives,
Sound-Gulf of Ine,
Alaske

Cook Inlet Cot;: Inlet Region,
e

Interior ‘ Doyon, Ltd.

Kodiak Koniak, Ine.

Northwest NANA Regional
Corp.

Soutbeast Sealaska Corp.

Source: Gerald A. McBeath,

Noaprofit Corporation
Copper River Native Assoc.

Oom:u Basis Regional
Avthority

Inaupliat Community of the
Arctle

Aretic Slope
Howsine Authority

Bering Btraits Regional
d“n:u“:'m““’

" Bristol Bay Native Assoc.

Bristol Bay Ares Health Corp,
Bristol Bay Regional
Houwslng Authority

tion
Avmhnd Housing
Authority
Nunums Kitlutalst!

North Pacific Rim
North Pacific Rim Housing
Authority

Cook Inlet Native Assoc.

‘Tanana Chiefs Conference
Tanana Chiefs Housing
Authority

Kodiak Area Native Assoc,
Kodisk Area Regional
Housing Authority

Mauneluk Associstion
NANA Regional
Housing Authority

Tlingit-Haida Central Council

Southeast Alaska Regional
Health Corp.

Tlingit-Haida Regional
Houwsing Authority

Thomas A.

Morehouse, The Dynamics of Native Self-

Government,




APPENDIX B-2

MAJOR DIF FERENCES BETWEEN FIRST, SECOND, THIRD, AND
FOURTH CLASS CITIES IN ALASKA

(Prepared by Local Affairs Agency, State of Alasks)

The major differences between first, second, and third class cities in Alaska
are few. They share many of the same powers and duties and have similar
forms of municipal government. The major differences between the first
three classes and the fourth class are greater. The various major differences
between the several classes are as follows:

Incorporation

First Class:  Requires at least 400 permanent inhabitants;
at least 100 of the qualified voters sign an
incorporation petition. .

Second Class: Requires at least 50 permanent inhabitants; at
least 15 of the qualified voters sign an

incorporation petition.

Third Class: Requires at least 5 bona fide residents or
property owners for petition; area limited to
50 square miles; no actual population
requirement.

Fourth Class: Requires at least 25 permanent inhabitants 19
years of age or older within a 3-mile radius; at
least 20 qualified voters sign an incorporation
petition; size not limited by 3 mile radius.

Moz

. eesnmeme.
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APPENDIX B-3 ALASKA STATE CONSTITUTION
ARTICLE X LOCAL COVEANMENT

Purpose and SECTION 1. The purpose of this article is to provide for

Construction maximum local self-government with 8 minimum of local
government units, and to prevent duplication of tax-levying
jurisdictions. A liberal construction shall be given to the
powers of local government units.

Local SECTION 2. All local government powers shall be vested in
Government  boroughs and cities. The State may delegate taxing powers to
Powers organized boroughs and cities only.

Boroughs SECTION 3. The entire State shall be divided into boroughs,
organized or unorganized. They shall be established in a
manner and according to standards provided by law. The
standards shall include population, geography, economy,
transportation, and other factors. Each borough shall
embrace an area and population with common interests to
the maximum degree possible. The legislature shall classify
boroughs and prescribe their powers and functions. Methods
by which boroughs may be organized, incorporated, merged,
consolidated, reclassified, or dissolved shall be prescribed by
law,

Assembly SECTION 4. The governing body of the organized borough
shall be the assembly, and its composition shall be established
by law or charter. Each city of the first class, and each city of
any other class designated by law, shall be represented on the
assembly by one or more members of its council. The other
members of the assembly shall be elected from and by the
qualified voters resident outside such cities.

Service SECTION 5. Service areas to provide special services within
Areas an organized borough may be established, sltered, ' or
abolished by the assembly, subject to the provisions of law or
charter. A new service area shall not be established if,
consistent with the purposes of this article, the new service
can be provided by an existing service area, by incorporation
as a city, or by annexation to a city, The assembly may
1 authorize the levying of taxes, charges, or assessments within
| a service area to finance the special services.

Unorganized SECTION 6. The legislature shall provide for the
\ Boroughs performance of services it deems necessary or advisable in
| unorganized boroughs, allowing for minimum local
participation and responsibility. It may exercise any power of
function in an unorganized borough which the assembly may

exercise in an organized borough.

Cities SECTION 7. Cities shall be incorporated in a manner
prescribed by law, and shall be a part of the borough in
which they are locaied. Cities shall have the powers and
functions conferred by law or charter. They may be merged,

T T
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Home Rule
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consolidated, classified, reclassified, or dissolved in the
manner provided by law.

SECTION 8. The governing body of a city shall be the
council,

SECTION 9. The qualified voters of any borough of the first
class or city of the first class may adopt, amend, or repeal a
home rule charter in a manner provided by law. In the
absence of such legislation, the governing body of a borough
or city of the first class shall provide the procedure for the
preparation and adoption or rejection of the charter. All
charters, or parts or amendments of charters, shall be
submitted to the qualified voters of the borough or city, and
shall become effective if approved by a majority of those
who vote on the specific question.

SECTION 10. The legislature may extend home rule to other
boroughs and cities.

SECTION 11. A home rule borough or city may exercise all
legislative powers not prohibited by law or by charter.

SECTION 12. A local boundary commission or board shall
be established by law in the executive branch of the state
government, The commission or board may consider any
proposed local government boundary change. It may present
proposed changes to the legislature during the first ten days
of any regular session. The change shall become effective
forty-five days after presentation or at the end of the session,
whichever is earlier, unless disapproved by a resolution
concurred in by a majority of the members of each house.
The commission or board, subject to law, may establish
procedures whereby boundaries may be adjusted by local
action.

SECTION 13. Agreements, including those for cooperative
or joint administration of any functions or powers, may be
made by any local government with any other local
government, with the State, or with the United States, unless
otherwise provided by law or charter. A city may transfer to
the borough in which it is located any of its powers or
functions unless prohibited by law or charter, and may in like
manner revoke the transfer,

SECTION 14. An agency shall be established by law in the
executive branch of the state government to advise and assist
local governments. It shall review their activities, collect and
publish local government information, and perform other
duties prescribed by law.

SECTION 15. Special service districts existing at the time a
borough is organized shall be integrated with the government
of the borough as provided by law.
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APPENDIX C-1

United Kingdom: Land Use Planning Legislation

Date Act Major Provisions
1875 Public Health Act  Created sanitary districts; authorized local
suthorities to cnact building codes
1890 Working Classes Authorized slum clearance and construction
Dwellings Act of public housing
1909 Housing, Town Empowered local authoritics to prepare town
Planning, Etc., Act  planning schemes intended to secure
. proper sanitary conditions, amenity, and
convenicnce in use of land
1919 Housing and Town  Madc preparations of town planning
Planning Act schemes obligatory
1932 Town and Country  Scope of planning extended to rural arcas
Planning Act and all types of land usc
1940 Barlow Rcport Report on the causcs of the distribution of
the industrial population, including consid-
cration of the social, economic, and stratcgic
disadvantages of industrial concentration,
and appropriate remedial mcasures; formed
basis for postwar planning policy
1947 Town and Country  Brought all development under control by
Planning Act making it subject to planning permission;
required preparation of development plans
1962 Town and Country  Consolidated planning legislation, including
Planning Act provisions of a serics of acts during 1950s
restoring owners’ rights to development
valuc and market compensation for com-
pulsory purchase
1968 Town and Country  Development plans replaced by structure
Planning Act plans and local plans: the former, dealing
with broad policy and strategic issus, subject
to ministcrial approval; the lateer, dealing
with day-to-day tactical issues, not requiring
ministerial approval
1969 Town and Country  Appropriate legislation for Scotland
Planning (Scot-
land) Act
1971 Town and Country  Consolidated provisions of previous act
Planning Act
1972 Town and Country  Consolidated provisions of previous act
Planning {Scot-
land) Act
1972 Local Government  Reorganization of local government establish-
Act ing two-tier system of countics and districts
throughout England and Wales
1973 Local Government  Reorganization of Jocal government in Scot-

{Scotland! Act

land providing tor a two-tier system of
regions and districts except in the Western
[sles, Orkney, and Shetland; modification of
planning procedures to allow regional
reports rather than structure plans




APPENDIX C-2
NOTES taken from the current Scottish Law Statutes, 1965

THE HIGHLANDS AND ISLANDS DEVELOPMENT (SCOTLAND) ACT, 1965.

An Act to make further provision for the economic and social development of
the Highlands and Islands of Scotland and for purposes connected herewith:

General Note

The Act provides for the establishment of a Highlands and Islands Development
Board to concert, promote, assist, and undertake measures for the economic
and social development of the Highlands and Islands. The area of the Board
is the Counties of Argyll, Caithness, Inverness, Orkney, Ross & Cromarty,
Sutherland & Zetland, but the area may be extended. The Board will consist
of the Chairman and not more than six members, all of whom will be appointed
by the Secretary of State. Directions and advice may be given to the Board
by the Secretary of State and by the Highlands and lslands Development
Consultative Council to be set up. The Board has power to acquire land
(which is defined to include salmon fishings), by agreement or compulsorily,
to dispose of land. The Board can erect buildings and carry out other
operations on land, provide equipment and services, and hold, manage,
maintain, hire, let, or otherwise dispose of works, equipment or services.

These powers may be exercised in relation to land not belonging to the
Board on such terms as may be agreed with the owners. Any such agreement
may be recorded in a Register of Sasines and, if so recorded, will be
enforceable against persons deriving title to the land, the person

who entered into the agreement. The Industrial Estates Management
Corporation may act as agent for the Board.

The Board may carry out any business which they feel will contribute to

the economic or social development of Highlands and Islands and they may
provide advisory training, management, technical, accountancy, or other
services. The persons engaged in business in the Highlands and Islands

can promote publicity, they may give grants or loans to persons carrying

on, or proposing to carry on, any industrial, commercial, or other undertaking.
They can make charges for their services except gifts for the purposes

of any of their functions and promote research. They have the power of entry
to land and to obtain information subject to the usual safeguards as to
confidentiality.

Before granting approval to any development, the Secretary of State has to
consult the local planning authority and he has to be supplied with copies
of the Board's accounts.

The Constitution,meetings and proceedings?nghe staffing of the Board, are
regulated by the first schedule and the Constitution of the Highlands

and Islands Development Consultative Council by the second schedule. The
Act came into operation on August 5, 1965.

The Highlands and Islands Development Consultative Council shall consist
of a Chairman and other such members as the Secretary of State may appoint.
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Highlands & Islands Dev. Act

The Council shall include members representative of local authority
interests and such other interests as the Secretary of State may

see fit and in appointing members representative of local authority
interests, the Secretary of State shall satisfy himself that there

is appropriate representation of the different parts of the Highlands
and Islands including, in particular, the Orkney Islands, the Shetland
Islands, the Outer Hebrides, and the Inner Hebrides.

Before appointing to Council a member representative of a particular
interest the Secretary of State shall consult such bodies or body

as it appears to him to be appropriate. Every member of the council
shall hold and vacate office in accordance with the terms of

the instrument by which he is appointed but not withstanding any

thing in such an instrument, any member of the Council may resign

his office by a notice given under his hand to the Secretary of State
and a member of the Council who ceases to hold office shall be eligible
for re-appointment to the Council.

There shall be paid to Council Members and persons attending meetings
at the request of the Council such allowances as the Secretary of
State may determine in respect of loss of earnings and travel and
subsistence expenses; this to be done in consultation and with the

approval of the Treasurer.




¢ APPENDIX C-3

NOTES on the SCOTTISH DEVELOPMENT AGENCY ACT OF 1975.

This Act establishes a Scottish development agency; it provides for
the appointment of a Secretary of State for the Scottish Development
Advisory Board; it makes provisions for assistance in connection with
air services serving the Highlands and Islands.

S.1 establishes the Séottish Development Agency and sets out the
membership of the same;

S.2 enumerates the general purposes and functions of the agency;
S.3 lays down the auxi]iéry powers of the agency;
S.3 empowers the Secretary of State to give directions to the agency;

S.5 relates to the exercise by the agency of powers to give selected
financial assistance under the Industry Act, 1972;

5.6 deals with provision of sites and premises for industry;

. S.7 relates to the submission of proposals by the agency to the
Secretary of State for the development and improvement of the environ-
ment;

S.8 relates to derelict land;

5.9 deals with the acquisition and disposal of land;

S.10 contains powers of entry;

S.11 empowers the Secretary of State to obtain information;
S.12 relates to the financial duties of the agency;

S.13 relates to the finaoces of the agency;

S.14 imposes other limits to the transfer of property rights and liability
of certain bodies to the agency;

$.5.15&16 relate to the transfer of publicly-owned property to the agency;

S.17 deals with assistance from local authorities and development corporations
in carrying out certain functions;

$.18 establishes the Scottish Industrial Development Advisory Board to advise
) the Secretary of State with respect to the exercise of his functions under
the Industry Act of 1972, S.7;

S.19 deals with assistance to persons providing air service to serving
the Highlands andlslands;

J_&“th»nmm-.,..,: -




§.20 deals with service of documents;

§.21 reiates to expenses;

S.22 deals with the application_of the Act to the Crown; .
S.23 contains definitions;

S.24 deals with order and regulations;

S.25 contains consequential amendmentg;

$.26 contains the short title and extent.

The Act réceived the Royal assent on Nov. 12, 1975.

For Parliamentary Debates, see House of Lords, Vol, 359, col. 1188,

Vol. 360, col. 845, Vol. 361, cols. 121, 497, 1002 and 1277,

gggse of Commons Vol. 894, cols. 462 and 593, Vol. 898, cols. 255 and

<} AR




APPERDIX C-4

NOTES RE OFFSHORE PETROLEUM DEVELOPMENT (SCOTLAND) ACT, 1975

taken from the Scottish Current Law Statutes, Vol. 1, 1975.

This is an Act to provide for the acquisition by the Secretary

of State of land in Scotland for purposes relating to exploration for,
and exploitation of, offshore petroleum; to enable the Secretary of
State to carry out work to facilitate operations for those purposes;
to regulate such operations in certain sea areas; to provide for

the reinstatement of land used for these purposes; and for purposes
connected with thcse matters.

General Note

The background to the Act is the relatively new situation and problems
of the exploitation of North Sea oil and gas reserves. On January 31,
1974, the Secretary of State for Scotland announced the government's
intention "to introduce into Parliament as soon as possible a Bill

which would enable the government to acquire using an accelerated
procedure if necessary, land which is urgently needed for certain
projects related to the production of offshore oil and gas...Accelerated
procedures would apply also to planning permission...it is intended

that these powers should be used sparingly and only for a limited

range of cases..." (Hansard, HC Vol. 868, Cols. 625-638).

Following a change of government on August 12, 1974, the Secretary
of State for Energy issued a statement on the need for sites for oil
production platform construction in Scotland and the Secretary of
State announced the government's intention to introduce legislation
conferring power to take sites into public ownership. The Act goes
further than these announcements of August 12, 1974.

S.1 of the Act is the main provision. It empowers the Secretary of

State to acquire by agreement or compulsory any land in Scotland

for any purpose connected with the exploration for, or expioitation of,
offshore petroleum. It also makes provision for an accelerated acquisition
procedure by means of an "expedited acquisition order" in which a public
inquiry may be dispensed with. The procedure will be exerciseable where
such acquisition is required as a matter of urgency for any of a number

of specified purposes. Such an order is subject to affirmative resolution
by each House of Parliament and may also be referred to the Special Orders
Committee of the House of Lords during a period of twenty-eight days from
the laying of the Draft Statutory Instrument in Parliament. It is made
clear that these powers do not abrogate any provisions of the Town and
Country Planning (Scotland) Act, 1972 relating to planning permission.

S.2 applies certain provisions of the Town and Country Planning (Scotland)
Act, 1972 regarding the extinguishment of rights over land to acquisitions
made under the Act and confers the power on:the Secretary of State to
extinguish by order certain public rights.

S.s 307 confer new powers on the Secretary of State; they deal with
the designation for certain purposes of areas of the sea within which
certain relevant operations may take place. The Secretary of State has



.

the power to designate by order sea areas within which control of works™

and operations relating to offshore petroleum exploration or exploitation

may be exercised; to grant licences for such operations; to make regulations

for the protection and control of operations in navigapion of such areas .
ana to delegate to any harbour authority, local authority, or other.,

body or person, his power to execute and enforce regulations.

A licence under the Act is necessary before any relevant operations .
are executed in a designated sea area and the execution of such

operations without a licence, or in contravention of a licence . condition,

is an offense, as is any other contravention of a licence condition.

Schedule 3 details the requirements for the making and revocation
of sea designation orders.

S.8 related to the reinstatement of land once the purpose for which

it was acquired under the Act has been served. The duty is laid on

the Secretary of State to reinstate such land when reasonably practic-
able or to adapt it to a different use.

S.9 relates to the reinstatement of other (privately-owned) land
developed for purposes connected with offshore petroleum. 1t provides
for a requirement for the availability of funds to meet the cost of
reinstatement in such land when planning permission has been granted
subject to a condition requiring reinstatement. This section,
therefore, supplements s.27 of the Town and Country Planning
(Scotland) Act, 1972. The Secretary of State is given powers

of special and general direction in relation to the exercise of these
requirements for the planning authority.

S.10-14 deal with miscellaneous and general matters. -
S.10 and 11 empower the Secretary of State with the approval of the

Treasury to carry out works on land held under the Act or in a

designated sea area and to defray or contribute to the cost thereof.

It also empowers the Scottish Industrial Estates Corporation and any

local authority to act as agents for the Secretary of State in the

carrying out of works under this Section or in 5.8 and to provide

other services in relation to any function of the Secretary of State

under the Act.

S.12 applies certain provisions of existing land acquisition legislation
to the acquisition of land by agreement under the Act and provides

for the appropriation of land for purposes of the Act. It also makes

it clear that inalienable land may be the subject of an Expedited
Acquisition Order.

5.13 excludes actions for nuisance in respect of relevant operations
when they are treated as public works for the purposes of compensation
for depreciation in the value of adjoining land.

S.s. 14-16 are technical provisions dealing with the Secretary of

State's powers to acquire certain information to be provided, rights
of entry to land to affix notices, etc., and application of the Act
to Crown land. -

T




The remaining provisions, (S.s 17-20) are in common form relating

to finance, the making of orders, regulations, etc. Provisions

regarding savings ? for existing acts and the interpretation of

phrases. The Act received the royal assent on Mar. 13, 1975 and

came into operation that day. ( For Parliamentary Debates, see

House of Commons, Vol. 880, col. 1259, Vol. 881, cols. 1108-1244,

Vol. 883, cols. 244-250, Vol. 883, col. 369-450, Vol. 884, cols.

217-328, Vol. 887, cols. 637-660. House of Lords, Vol. 990, cols. 378-451,
Vol. 922, col. 1077-1202, Yol. 923, col. 215-270, Vol. 924, cols. 647-665,

Vol. 925, cols. 1195-1203.)
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D-1

Thé Navajo-Hopi Long Range Rehabilitation Act

PUBLIC LAWS ~CII8. 8, 92—APR, 17, 19, 1950 {04 81a7.

[CHAPTER 92)
AN ACT

182041, T'o promote the rehahititation of the Navajo and Hopl Triles of I lians and o
TPublic Law 4%1) o v jo } of Ing )

Apirapriations aus

thoiized,

Source:

better utilization of the resonrees of the Navnjo aud Hopl Tndian Reservations,
and for other purposes.

Be it enacted by the Scnote and House of Representatires of the

rae W W United States of America in Congrexs ussendiled, "Ihat in order to
Rehnbilitation, ¢te,

further the purposes of existing treaties with the Navajo Indinn, to
wovide facilities, employment, and services essentinl in combating
wmger, disease, povert y. and demoralization among the members o
the Nuvajo and Hopi Tribes, to make uvailable the resourees of their
reservations for use .in promoting a self-supporting economy anmd
self-relinnt comnmnities, and to fay u stable foundation on which
these Indinns can engage in diversifivd cconomic etivities and ultj-
mately attain standards of living comparable with those enjoyed by
other citizens, the Secretary of the Interior is hereby authorized aml
directed to undertake, within the liusits of the funds from time w
time approprinted pursuant to this Aet, n program of lasic improve-
ments for the conservation and development of the resources of the
Nuvajo and Hopi Indians, the more productive employment of their
manpowery and the supplying of means to be used in their rehabilita-
tion, whether on or off the Navajo and Hopi Indiun Reservations,
Sueh progran shall include the following projects for which capital
expenditures in the smount shown nfter ench project listed in the

US Statutes, Vol.64
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64 Brar) 8lst CONQ., 20 BESS.—CIL. D2—ADR. 19, 10

following subsections and totaling §88,570,000 are hercby authorized

to bo appropriated: )
1) Soil and water conservation and range improvement work,

‘l ’(m m‘ . s a0 P .

(2) bompletion and extension of existing irrigntion [)rqjects, and
completion of tho investigation to determine the feusibility of the
progosod San Juan-Shiprock irrigation project, §9,000.000,

(3) Survoys and studies of timber, coal, mineral, and other physical
and human resources, §00,000,

4) Development of industrial and business enterprises, $1,000,000).

§5 Development of opportunities for off-reservation employment
and resettlement and nssistance in adjustments related theeto,
$,500,000. . -
(6) Relocation and resettlement of Navajo and Hopi Indians
(Colorado River Indian Reservation), $5,750,000,

7) Ronds and trails, $20,000,000,

8) Telephone nnd radio communication systems, $250,000.

9) Agency, institutional, and domestic water supply, §2,600,000,

1 tablishment of a revolving loan fund, $5,000,000. .

11) Hospital buildings and equipment, and other health conserva
tion meusures, $4,750,000.

(12 f&%\owowuildings and equipment, and other eduentional meas-
urcs, $24,000,000.

msl,s Housing und necessary facilities and equipinent, $620,000,
14) Common service facilities, $500,000,

unds so appropriated shall be available for andministration, inves.
tigations, plans, cunstruction, and all other objects necessury for or
appropriato to the carrying out of the provisions of this Act, Such
further sums as may bo necessary for or appropriate to the annual
operation and mmintenance of the projects herein enumerated are
hereby also authorized to be appropriated. Funds appropriated under
theso authorizations shall be in m‘(lilion to funds made available for
use on the Navijo and IHopi Reservations, or with respect to Indians
of the Navajo Tribes, out of appropriations heretofore or herenfter
gronted for tho benefit, cure, or assistance of Indians in general, or
mude pursuant to other authorizations now in effect.

Sec. 2. The foregoing program shall be sdministered in accordance
with the provisions of this Act and existing laws relating to Indian
affoirs, shall include such facilities and services as are requisite for
or incidental to the effectuation of the projects hercin enumerated,
shull nm)ly sustained-yield ‘)rinciplos to the administration of all
renewable Tesources, amd shall be prosecuted in o nunner which will
provide for cotn{:k-non of the program, so far as practicable, within
ten years from the date of the enactment. of this Aet. An account of
the progress being had in the rehabilitation of the Navajo and Hopi
Indians, and of the use made of the funds appropriated to that end
under this Act, shall be included in cach annual report of the work
of the Department. of the Tnterior submitted to the Congress during
the period covered by the foregoing program.

skc. 3. Navajo and Hopi Indians shall be given, whenever practi-
cable, prefercn.cc inemployment on all projects undertaken pursuant to
this Act, and, in furtherance of this policy, may be given employment
on such projects without regard to the provisions of the civil-service
and classification laws. To the fulleat extent possible, Indian workers
on sich projects shall receive on-the-job trnining in order to enable
them to become qualified for more skilled employment,

Sec. 4. The Secretary of the Interior is authorized, under such regu-
lations as he may prescribe, to make loans from the Joan fund author-
jzed by section 1 lw{-uof tothe Navajo I'ribe, or any member or associa-
t.un of members thercof, or to the Hopi Iribe, or any member or

A:ldl.clloul sums an-

thorieed.

Adminisitation,

Cotmpletion dute,

Regort to Congress,

Employment of 1o-

dian workers,

loans,

. JRSS
L domhimer




PUBLIC LAWS—CH. 02—APR, 10, 1050 {C4 Brar.

association of members thereof, for such productive purposes as, in his
fudgment, will tend to promate the better ntilization of the manpower
and resources of the Nuvajo or Hopi Indinns.  Sums collected in re-
payment of such louns and sums collected as interest or other charges
thereon shall be eredited to the loan fund, and shall be availuble for the
purposs fur which the fund was established.
lgs of romricied T 5pe 5, Any restricted Indian lands owned by the Navajo Tribe
members thereof, or associutions of such members, or by the IHo X]
T'ribe, members thereof, or associations of such members, may
leased by the Indinn owners, with the approval of the Secretury of
the Interior, for public, religious, educational, recreat ional, or business
rurposes, including the development or utilization of natural resources
n connection with operntions under such lenses, Al leases so granted
shull be for u termi of not to exceed twenty-five {enrs. but may include
provisions authorizing their renewnl for an additional term of not to
exceed twenty-five years, und shall lee mude under such regulations as
mui’ be prescribed by the Secretury. Restricted allotments of deceased
Indiuns may be leased under this section, for the benefit of their heirs
or devisees, in the circimstances and by the persons prescribed in the
Act of July 8, 1940 (64 Stat, 745; 25 Ui, 5. C,, 1946 cdition, sec. 380).
Nothing contained in this section shnll be construed to repeal or nffect
any authority to lease restricted Indian lands conferved by or pursuunt
touny other provision of law, ) L
uvaoutbatoonstt: S, 6, In order to facilitute the fullest possible anllclputlon by the
Navajo Tribe in the program authovized by this Act, the members of .
the tribe shall have the pight to adopt n” tribul constitution in the .
manner hevein pnwrilmd.ﬁguch constitution may provide for the exer-
cise by the Navajo Tribe oFnny powers vested in the tribe or any organ
thereof by existing law, togeflier with such additionnl powers as the
members of the tribe may, with the approval of the Secretary of the -
Interior, deem proper to inelude therein.  Such constitution shall be
formulated by the Navajo ‘Trilnl Council at any regular meeting, dis-
tributed in printed form to the Navajo people for consideration, and
adopted by seeret hallot of the adult wembers of the Navajo Tribe in
an r\o(-liou held under suelt regulations as the Secretary may preseribe,
at which a majority of the qualified votes cast favor such adoption,
The constitution shinll authorize the fullest possible participation of
the Navajos in the administration of their a h':lil'ﬁ as approved by the
Secretary of the Interior and shall Lecome effective when approved by
the Secretary. The constitution may he amended from time to timeo
in the same manner as hevein provided for its adoption, and the Secre-
tary of the Tmerior shall approve any amendment Which in the opinion
of the Sceretary of the Lm-riur acdvances-thrUevelopment of the
Nuvajo people toward the fullest vealization and exercise of the vights,
privileges, dnties, aud vesponsibilities of Mueriean citizenship.
yhvubtny ot Nav - Sye, 7. Notwithstanding any othier provision of existing law, the
B tribal funds now on depozit or Lhereafter placed to the eredit of the
Navajo Tribe of Indians in the United States Treasury shall be
available for such purposes as may be designated by the Navajo ‘Tribal
Couneil and approved by the Secvetary of the Interior,
o Jritt el ree-~ gc. 8, The ‘Trilal Couneils of the Navajo and Hopi Tribes and the
AR Indian communities aflfected shall be kept informed and aflorded
opportunity to consider from their inception plans pertaining to the
program authorized by this Act. In the administration of the pro-
gram, the Sccretary of the Tuterior shall consider the recommenda-
tions of the tribal conneils and shall follow such recommendations
\;'honm'cr hie deems them feasible and consistent with the objectives of .
this Act.
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Sec. 0, Beginning with the quarter commencing July 1, 1050, the Fereoes s S
Secretary of the 'I’u{cusury shall puy quarterly to each State (from hare foclel frewrity
sums made available for making payments to the States under sections
3 (:3 403 (a), and 1003 (a) o? the Sociu) Security Act) un smount,  SEbg I
in addition to the smounts prescribed to be paid to such State under §3 sy, ai, 134
such sections, equal to 50 per centum of the total nmounts of contribu- Yoow, 1. 818, 538,
tions by the State toward expenditures during the l»rcccdin quarter ¥
by the State, under the State plans approved under the Socinl Security
Act for old age nssistance, aid to de vendent children, and aid to the
needy blind, to Navajo and Hopi Indinns residing within the bounda-
ries of the Btate on reservations or on allotted or trust lands, with
respoct to whom payments are made to the State by the United States
under scctions 3 (u), 403 (a), and 1003 (), respectively, of the
Social Security Act, not counting so much of such expenditure to an
individus] for any month ns exceeds the limitat jons prescribed in suc
soctions.

Sec. 10. (a) There is hereby established a joint congressional com- Jolut Commitirs an
mittee to be known as the Jo'!nt Committee jnu Nu\'u)es-l{opi Indian I
Administration (hereinafter referred to as the “committec™), to be
composed of three members of the Commiittee on Interior and Insular
Affuirs of the Senate to be appointed by the President of the Seuvate,
not moro than two of whom shall be from the same wlitieal party, und
three members of the Committee on Publie I.um‘s of the House of
Representatives to be appointed by the Speaker of the Touse of
Represeutatives, not more than two of whom shall be from the same

wlitical purty. A vacaney in the membership of the committee shall
filled in the same manner as the original wlwliun. The committee
ghiall elect u chairman from nmony its members,

. (b) It shall be the function of the committee to make a continnous
study of the programs for the administration and rehabilitation of
the Navajo and lopi Indinns, and to review the progress achieved
in the exceution of suich progrums. Upon request, the commities shall
aid the several standing committees of the Congeress having legistative
jurisdiction over any part of such programs, and shall make a report
{o the Senate and the House of Representatives, from time to time,
concerning the results of its studies, together with suel recommenda-
tions as it may deem desirable. The Cominissioner of Indian Aairs
at the request of the committee, shall consult with the committee from
time to time with respect to his activities under this Act,

(c) The committee, or nny duly nuthorized subcommittee thereof, is
authorized to hold such heurings, to sit and act at such times and
places, to require by subpena or otherwise the attendance of such wit-
nesses and the production of such books, papers, und documents, to
administer such oaths, to take such testimony, to procure such print-
ing and binding, and to make such expenditures as it deems advizable,
The cost of stenographic services to report such hearings shall not be
in excess of 25 cents per hundred words. The provisions of sections
102 to 104, inclusive, of the Revised Statutes <hall apply in case of any
failure of any witness to comply with any subpena or to testify when
summoned under authority of this subsection.

(d) The committee is authorized to ap oint and, without regard to B e o
the Classification Act of 1023, as amended, fix the compensation of O s
such experts, consultants, technicians, and organizations thereof, and v2, ya
clerical iund stenographic assistants as it deem.s necessary and advisable, "’.A:'."n?-i: Sap. 11

Past, pp 12 202,

(e) There are hereby authorized to be appropriated such sums as

]
r
:

Function.

Powers.

20 R, (L §192-100.

. may be necessary to carry out the provisions of thix section. to be | Aviropiation au
. . Q . J0riod,
dishursed by the Seeretary of the Senate on vouchers signed by the ™
chairman.

Approved April 19, 1950.
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Hopend The Indian Self-Determintion and Education

Assistance Act

(Selected Sectfons)
PUIRLIC L.AN 93.638-JAN. |, 1975

e Luw Yie0H

AN ACT Juvuary 4, 1474
e sl fudian partielpstion in the Goverament and odpeation - S.001%

o hudlan gavgde; to pronide for the Cull geortiebeetion of Dndian tridas o
peranin a0l serviees ctieted by e Foderad Goveenmens for lintians wis
pewvmiruge the developanent of hutun cesourees of (e (oding puesgedes; qor
dich & gorogram of wesintanee 1o apgeade tndian eelisitbionn 3 Qoo sttgopuory g
A2t of Dietlam cltivens 1o conteol their own edueitiongl wetivithes ; aid for
St T nK.

Y it enmscted by the Senate apd Houx of Lepoescalatieos of the
,"'l Ntates "/ dawevien in /'un_l/u'n'u wssenhled, Tlhint this et may e

" Nelle

oo el : . Determinatomn .
eted ax the =Doddian Self-Determination ad Feueation Assistanee Poerinatem and

it
v e

{ CONGEERSTON AL 1INDINGS

eenmentt s historical aned wpecind begal velationship with, nid resuli -
repumsibilitios 10, Nmeviean Indian preople, finds that—-

) the prolongeed. Federal domination of Indian rervice pro-
grams has served 1o vetaed eather than enbinnee the wogress of
Duian people und their commmmities by depriving lm‘i':ms of the
fall opportuminy ta develap leadershige hills erneial (o she venliza.
tiun of el f-government, wod has denied 1o the fudian jeaple an
dective voiee i the planninge and implementation of progeams
¢ the benefit of Dndians which aye responsive to e true needs
oo Indize empmnnitios: and

) the Indian |u'u|l’|' will never suretemder their desire 1o cane-
Yool their relationships bl among themselves and with pon-
fhdan govermments, arganizations, aiml [
¢ Fhe Congress further finds

b tewe selfedetermination in Any saciety of people is dopend-
caupun aneducational process which will iisore e developnient
Squalitied peaple 1o fultill weaning ful leadership roles;

12) the Federal vesponsibility for amed aseistanee to edueation
o Pdizon ehildven bas ot efected the desired level of edueational
shievement o eveated the diverse appuortanitios and personal
wiisfaction which edueation can and shanhl provide: and

) parental and community control of the edueat ional pProcess
pol crucial importanee to 1l Indian preople,

Solis,

PLOLARATION o gungey

United States to vespondd to the strong expression of the fnduan [ pe
for self-determination by asouving maximum Indian participati% R
e direction of cduentional as well ns ather Federal services to Il
communities so as to render suel services nore sesponsive to the
anddesivesof these commnit jes,

(h) The Congress declares its commitment to the nuaintenane
the Federal Government's unigne and continuing relationship €
and vesponsibility to the Tndian preople through the establishmerd
waneaningful Indian self-determimarion poliey whicl will pern.2 Sty
orderly transition from Federal domination of programs for

serviees to Indians to effeetive amd meaningful participation be e

Tndian prople in the planning, conduct, and administration of e
programs and services, .

_te) The Congress declares that u ma jor national goal of the 1 ‘d
States is to provide the quantity and :'umlit\' of edueationa] «rod
and opportunitios whicl will permit Tndian children to compvte s3 2
excel in the life areas of their chojee and to aclieve the nweassre £
self-determination essential to their ancial aml ccoronsie well-leg,

&

US Statues, Vol. 88
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o Anninte
e

SN 4sy

. 2 (0) The Comgressy alier careful roview of the Federal < USC v,

24 (a) The Congrress hereliy recagrtiizes the obligation of tle <5 95 4o,
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28 USC 4400,

Recontkecping,
28 USC 4500,

' ]

PUBLIC LAW 93-638-JAN. 4, 1978

. any of their duly suthorized vepresentatives, shall, until the expira.

| gusilable to the Indian people served or represented by such recipient

0-2

DEFINITIONS

See 4 For the purposes of this Aet, the term-- L
(1) “ludinn™ menns o peeson who iz g toemler of an Iwhll.
tribe: ) '
thy *Indinn tribe wweans wny Dndinn trile, i, natioa. &
ather organived group or conununity, including any Al y
Native village or wegrional or villigse corporution as detined ine
extnblistod puurenant to the Maska Native Clains Settlenwst A
(53 Stat, tiss) which is recognized as eligible for the sueeial e
grnms aned services providd by the United States to Julisce
Iecnuse of their status as Linlinns: .
Rl K3 B R CT TR 2TE ST RS At .'---n.’h."o«l;'uwmuu:’"".'
of any Indian tribe; any legally established organization ©
ludinns which is controlfed, sanétioned, or chartersd by ge
goverting ey or which is democratically sloeted by the adid
membens of the ndinn commumity to be seeved by suel organiz:
tion and which jucludes the wasitum pacticipation of Tndiansie
all phases of its avctivities: Peoeided, That i any ense where d
contract is ket or geant e to an arganization to pesform gervee
benelitting more than ane Tadinn eibe, the approval of each sw
Inddinn trilee shal) e a prevequisite to the letting or making o
such contraet or grant .
(o) =Sevretary™, unless otherwise designated, menns the Sere
ey of the Interior:
(£) State eduention ngeney™ means the State honed of edws:
tion or other ageney orofficer primarily responsible for supervis
by the State of public elementary atd secondary sehouls, or. if .
tiere is no suel ofticer or ageney, an oflicer or ageney designate
by the Governor or by State law,

P

REPORTING AND AUDT LEQUIREMENTS

Sees o () Baeh vecipient of Federal fimneial assistance from the
Seervtury of Interior or the Scerctary of Tealth, Education, an
Welfare, under this Aet, shall keep sueh records as the appropriste
NSeeretary shall preseribe, ineluding recards which fully disclose t
amonnt and disposition by such wecipiont of the proceeds of sud
ussistanee, the cost of the project or andertaking in connection wit
whieh sueh assistance is given or usel. the amount of that portion of
the cost of the project or undertaking suppdied by other sources, se
awch other vecords as will facilitate an eflective audit.

h) The Comptroller General amd the appropriate Seeretary. or

fon of three yenrs after completion of the project or andertakinge
seferred 1o in the precedime subzection of this seetion. have access (fuT'
e purpose of audit and examination) to any hooks, documents

pers, and records of sueh recipients which in the opinion of the
Emlplrulh'l' General or the appropriate Seeretary may he related or
rertinent to the geants, contracts, subcontrnets, 'snl»;_v;-unls. or other
srngenents referved to in the preceding subsection,

{¢) Bach rvecipient of Federal financial assistance referred to in
aleection (a) of thix section shall make sueh reports and information

s and in a0 manner: determined to be adequate by the appropriate
Sevretary. ’

d) Any funds puid to a financial assistance recipient veferred to
a2 subsection (n) of this seetion and not expended or used for the
zrposes for which paid shall be repaid to the Treasury of the United
sales,

PENALTIES

See, 6. Whoever, beimge an oflicer, director, agent, or employee of, 7 U3 1ot
;n_mnccu-d moany capacity with, any r(-ci]}iont of a contract, sub-
aatract, grant, or subgrant pursiant to this Aet or the Aet of
dpril 160 1934 (48 Seat, 396) as anended, embezzles, willfully mis- 4> vse asa




PURLIC 1LAR 93-638-JAN. 4, 1975

diex, steals, or obtaing by fraud any of the money, funds; axsets, or
rty which are the subject of such a gram. sulygrant, cottract, or
glontracty shall be fined not more than S1.000 or imprisoned for
st more than two years, or both, but if the amount s embezzdd,
sigpplicd, stolen, or obtained by fraud does not exceed $100, he shall
§2 inedd mot more than £L,000 or imprisoned not niore than one vear,

‘lll'l.
WAGE AND LABOR 8TANDALDN

See 7 (1) Al Inborers and mechanies employed by contractors of
s usc aste. | ontractors in the construction, alteration, or repair, inchuding
wintingg or decorating of buildings or other facilities in connection
s1h contracts or grrants entered into prrsuant to this Act, shall be

id wagvs nt not less than thase prevailing on ximilay constraction
athe locality, ns determined by the Seevetury of Lubor in accordanee
i the Davis-Bncon et of March & 1831 (46 Stat, 1491), nx
gended. With respeet to construction. alteration, or repuir work to
awuse atew b the Aet of Mareh 3, 1921 is applicable under the tevms of this
e ptivn. the Seeretary of Labor shall have the antharity aned functions
o forth in Reorgamization Plan Numbeved 1 of 1950 (15 F.R. 3176:
wstat, 1269) and seetion 2 of the Aet of June 13, 190 (18 Stat, 918,
§ USE apopss 10 r l-'s_(" ._.:gk-).

A Any conteaet, suleontenet, geant. or subgeeant pursuant (o this
p.the Set of Npril 16,1931 (18 Stat. 596), as winended, or any other
psuseas2 b uthorizing Federal conteacts with or grants to Indian organiza-
ees of for the benefit of Indians, shall requive that to the grentest
et feasible—

() preferences and opportunities for training and employ-
ment in_ conneetion with the adiministeation of such conlenets or
greants shall be griven to Tndians s and

(2) preference in the awined of subicontiaets and subgerants in
conneetion with the administration of such conteacts or grants
Juall e given to Indian organizations and to Indian-owned eco-

) nomic enterprises as defined in seetion 3 of the ndian Finanein
Actof 1974 (KR8 Stat, 77).

114
~

2 usc s, b c — —
CABRYOVER 0F 1UNDS

28 USC L, Sees & The provisions of any other laws to the eontrary notwit
standing. uny funds appropriatd pursuant to the Aet of Novemler
B2E (12 Stat. 2080, for any fiseal vear which are not oldigated 78
expended priov to the beginning of (he fiseal vear suceeeding the f<3
year for which suele frnds were apprapriated <hatl venuain availt?
for abligation and expenditnre doging <ueh sueceeding fiseal year.

TUTLE 1 OINDIAN SELF-DETERMINAVTION ACT

25 USC 1Y, A,

vl tat e, Q ORI . N . B .
et Seey W00 This titke may be eited as the “Tndinn Self-Determinat-
\el™

Aet,

CONTRACTS WY THE SLCEETARY OF THE INTERIOR
SRR Seec 102 () The Seeretary of the Dnterior s divected, upon '
veqtiest of any Indian tvibe, to enter into a contract or contracts Wit
any tribal organizaton of any such Indian trilie to Plan. conduet. 8
'S USC 482 tllllnun.fh'r.prugr:uns. ar portions thereof, provided for in the .’\‘-
SRURCAR T af Apeil 16, 1931 (I8 Stat. 396), as amended hy this Aet, any otd
progeam or portion thereof which the Seeretary of the Interior #
authorized to administer for the benefit of Indians under the A
of November 2, 1921 (12 Stat, 205), and any Aot subsequent therto:
Lrocided, howe rer, That the Seerctary may initially deeline to onte?
thto any contract requested by an Tndian tribe if he finds that: G
the serviee to e vendered to the Indian heneliciaries of the paiti
Progeam or function to e contracted will not he satisfactony:
advquate protection of 1eust resomiees is nof assueed, or Gt
posed projeet or Fanetion to e contraetel for cannat be properly e
pleted o maintained by the proposed contyaet s Procided font's

25080 13, S,

/ TG, T
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"That in arviving at his finding, the Seertnry shall conxider whetta!

the trile or tribnl organizmtion woubl be deficient in ‘M‘l‘f""‘““!"'

under the contrnet with tespect to (A) euipment, (18) bookkeepies

and aeeonnting procedures, (C) substantive knowledge of the pr

gramn to e contracted for, (1)) community support for the contras.

(1) adequately tenined personnel, or (1) ather necessary components |
of contrnet perfortmance,

(1) Whenever the Seeretary declines to enter into a conteaet or ot
traets puesuant to sabseetion () of this seetion, e shall (1) stste his
alsjestions in writmg to the teilie withio sisty days, (2) provide tothe
extent practivable assistanee to the tribwe or teiba] organization to aver:
come his statel objections, and (3) provide the trilwe with 2 heating.
unsder sueh rules nnd regralations as he way promulgate, and the oppor:
ity for appeal an the objections rised, )

(ey The Secretury i authorized to vequive any trile vequesting that
he enter into w conteaet puesiant to the pravisions of this (e to oldaim
adecuate linbility insueance: Provided, howerer, That encly such polict
of insurance shall contain a provision that the insurance earrier sha
waive any right it may have to raise ax a defense the tribe'’s sovereig?
immunity from suit, but that sueh waiver shall extend only to claims
the amount and nature of which are within the covernge and limitsof
the poliey and shall not anthorize or empower such insuranee enraiet
to waive or otherwise limit the trile’s sovercign inmmnity outside of
Teyond the covernge and limits of the policy of insuranee,

CONTRACTS WY THE SECRETARY 0F HEAMLTH, EDUCATION, AND WELFARE

s . Sees 1w, G The Seeretary of Hendth, Fadueation, and Welfare is

direeted, upon the 1equest of any Indian trile, to enter inteo a eontrat

ar eenteaets with any trilal ovganization of any suely Indian trile o

envey ont any or all of his functions, anthorities, and responsibilities
rlie Aet of August 5, 1058 (68 Star, GT4), 08 wmended : P2 rovided,
42 UISC oo, eovr, That the Seeretary may initinlly decline to enter into any
Tgetract revquested by an Indian tribe if he finds that : (1) the service

Pb renddered to the Indian beneficiavies of the partienlar program

lgg funetion to e contracted 'fnr will not be satisfactory; (2) adeguate {
eptection of (rust resonrees is not assieed 5 or (3) the proposid project
@ function to be contracted for ennnot he })rnporly completed or main-
wired by the waposed contract : Lrovided further, That the Seeretary
o Health, Edueation, n}ll(l \\'vl.f:u'c, in arriving at his limlin;.', shall
ecsider whether the tribe or tribal organization would be deficient in

eformanee under the contract with wespect to (\) equipment, (1)
tr'ik-"‘l‘i“#-' and acconnting procedures, (C) substantive know ledwee
e proggiam to be contracted for, (D) commaity support for the
getracty (1) adequately teained personnel, or (1) other necessary
,‘,l-un-nhnfrnnlr:lrl |u-rfurnmn¢‘t'.

) Whenever the Seerctary of Health, Edueation, and Welfare
@fes toenter into s eonteaet or contracts pursiant to subsection (i)
dthis section, he shall (1) state his objections in writing to the tribe
ehin sixty dayss (2) provide, to the extent practicable, assistanee
wthe tribe or tribal organization to overcome his stated objections:
gl ) provide the tribe with a hearving, under suel rales and regnla-
gesas he shall prowulgare, and the opportuity for appeal on the
petions raised,

Cratatus meage i) The Seeretary of THealth, Education, and Welfare is authorized
ey prpire any lrxln-. requestimge that he enter into a contract purswant

.pthe provisions ul'l.lus title to obtain adequate liability insuranec:
il howreeer That each sueh poliey of insurance shall contain
by pavision that the insnvanee earrier shall waive any vight it may

e to ratise as a4 defense the fribe’s sovercign immunity from suit,
Mg that_sueh waiver shall extend only to chims the amount and
Ftare of which are within the coverage and limits of the poliey il
1 &a'l not :ulull_ml'lm' or cmpower sueh insuranee earvier to walte or
gzerwi=e Timit the trile’s sovercien immunity outside or hevomd the
urge and limits of the poliey of insuranee, )

Hearing,

.._...m..'«',_\r..,{h%* i
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GRANTS 10 INDLAN TRIBAY, ORUGANILATIONS

vt tonny teilml organization for—

PesOUICeS ) §

oporation under xuch u contract or contraets

*2) above: /

tribw) nequive sueh land in teust for the triles ov

() the planning, desizning, wonitoring, and evaluating d
Federal Jrograms serving the trilw, .
(h) The Seeretary of Health, Edueation, and Wellare mas. 3
actordanee with wgulations adopted parsuant to seetion 108 of tte
ety niake geants to any Indinn tribe o trilal organization for=
(1) the development, constrnetion, operation, provision, £

the trainig of persomel for such work, from Pl apprort
to the hadian 'l ealth Serviee for Indian health serviees or Inn
headth favilities: or

to improve the eapacity of a tribal organization to eater s
contret or conteacts piesiant o seetion 1005 of this Act.

e available to n tribad ofganization under grants puesaant to -4
section may e used as matehing shaves for any other Federal g7

tais section are mide,
PERSUNNEL

o, Mk, () Section 33712) of ehapter 33 of title 5, United S48
Caode, is amended (1) by deleting the word “and™ immediately ol
the semicolon in clanse (A); (2) by deleting the period at the eads

cand™ s and (3) by adding at the end thereof the following new claee?
| (") any Indian teile, band, nation, or other ul';::miﬂ'll ans}

or community. inchuding any Maska Native village as d(‘ﬁl:nl.'-}
‘ the Alaska Native Claims Settlement et (83 Stat, 658). \\’gi”-
| is recogmized as eligible for the speeial programs and s
| provided by the United States to Indians becanse of their stsi=
| as Indians and includes any trilal organization as defined in s
| tion 4(v) of the Indian” Self-Determination and Educitid
L Assistanee et

(h) ‘The Aet of August 5, 1954 (68 Stat. 674), as amended, is for
ther amended by adding a new section § after section 7 of the &
us follows: —_

mnintenanee of adequate health facilities or seevices inrlll-(-:j

(2) planning, training, evaluation or other activities dv.-_lf""’ ;

clause (B) and inserting in lien thereof a semicolon and the w¢=

sy 108, (8 The Seeretnry of the Intevior is unthurived, apon the
et of any Inddinn tribe (fom funds approprinted for the Tenedit
& fudians purstmnt to the Aet of November 2 1021 (42 Stat, 208),
iany Aot mlm-qm-m thereto) to conteact with or make a gvant or

(1) the strengzthening or improvement of tribml government
(ineluding, It not Jimited to, the development, improvement.
amd acdministeation of planning, Gvcinl managenent, or merit
ersomned systems: the improvement of teilally funded progenms
or uetivitios; or the developnient, construction, improvenent,
maintenance, preservation, or opeeation of tribal fucilities or

)
|
i (@) the planning, training, evalution of other nctivities
I designed to improve the eapacity of w trilul organization to
l enter into n contrnet or contraets pursiuant to seetion 102 of this
{0 et and the additionn] costs associnted with the initinl yenrs of

! (3) the ncc}uisiﬁou of lund in connection with items (1) and
rorided, That in the ease of land within veserva-

. tion boundaries or which adjoing on at least two sides Jnnds held
" in trust by the United Statex for the teile or for individial
Indians, the Seerctary of Tuterior may (upon vequest. of the

3

4

L3

H

(e} The provisions of any other Aet notwithstanding, any fird |

programs which contribute to the purposes for which grants ursel

14
M
<

1
.
[
"

’
1

;
1
-

a6 IR 180,

SSUNC 1S, Sdu,

A4 USEC 1
note,

Antey py 2204,

42 USC 004y,
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e 2000 4Spe & Tn necordance with sulscetion (d) of metion 214 of Ue
ausc 15 publie Health Service At (58 Stat, 690), ns amended, upon the req
aof nny Tnding teibe, hand, gronp, or communit v, commissioned L
of the Service nuy be assigned by the Seeretary for the purpo® %
ussisting such Indinn tribe, group, hand, or community in catryied
out the provisions of contracts with, or tmmts to, tribn] organizstues .
santes v 2300, pursnsnt to section 102, 108, or 104 of the Indinn S(‘lf-l)clmnm:ttﬂ;
o and Education Assistance et .
) (e) Parngraph (22) of subseetion (n) af wection 6 of the .\Inlm{,"
U e Rpleetive Service Act of 1067 (8 Stat, 10),ns amended, is amendedtS )
" inserting after the words =JEnvironmental Science Services Admisir ¢
fration” the words “or wha are assigned to wssist Indinn tribes, l'!l“_“f”'i
tmds. or communitios pursiant to the et of August &, 1054 (U5 Stk
12 UNC 20m, “7”. nx mm-mlml". -
43 URC 4102, () Section M2 of the Intergovernmentnl Personnel Act of 190 (¥,
Stut, 100, 19125) ik mmended—
(1) by deleting the word *and™ after prrngraph (3) §
(2) by deleting the perviod aftes pnmgrswh (4) nnd insert
liew thetvof a semicolon and the word “and”; and K
(3) by adding at the end thereof the following new puncﬂ?".l
«(5) Notwithstanding the population requirements of sectidh
o URC 4734, 203(n) and 03(c) of this Act, a ‘local government! and 8 lﬁ:
- erul loen] government® alko mean the vecognized governing D%
of an Indinn tribe, band, pueblo, or uther organized group of cor |
munity, including any_ Alaska Native village, a5 defined in the

ing s,

43USC 101 Alaskn Native f‘lnlillns Settlement Aet (85 Stut. 668), which per-
"a2'usc e, forms substantinl governmental functions. ‘The requirements of
i, sections 203(c) mld 303(d) of this Aet, relating lo reviews by the

Governor of u State, do not apply to grant applications from the

verning body of an Indian tribe, although nothing in this et
% intended to discourage or prohibit voluntary commumicntion
and couperntion between  Indian tribes and State and local

wovernments,”
":-'-‘::;r'-.:v':lml o) Notwithstanding uny other law, execntive order, or aduinistra-
o o 3 . . y . .
enployees, vovers |26 n-gulnuon, an cployee serving under an appointinent not limited

e sty gue i’cnr or less who leaves Federal employment to be employed by
28 USC 4500, yinbal orgunization on or before | Jocember 31, 1ISH, in conpection
b governmental or other activities which are or lave been pere
gemed by employees in or for ludian communities is entitled, if the
eployee and the tribal organization so elect, to the following:
Work tnjuries, (1) To retain covernge, vights, and benefits under subehapter |
Fomprasalion, of vhapter 81 (*Compensation for Work  Injuries™) of title 5,
5 usc AL, United States Code, and for this purpose his employment with
the tribal organization shall be decmed employment by the United
states. However, if an injured cmployee, or his dependents in
e of his death, receives from the tribal organization any pay-
went (ineluding an allowanee, geatuity, payment under an inswe-
anee poliey for which the preminm s wholly paid by the trilal
ormanization, or other benefit of any Kind) on aceount of the samne
©jnqury or death, the amount of that payment shall be eredited
against any benefit payable under subchapter 1 of chapter 81 of
title 3 United States Code, as follows:

(A) payments on account of injury or disability shall be
eredited agninst dizability compensation payable to the
injured employee s and

. (1) payinents on aceount of deatl shall be eredited against
death campensation payable 1o dependents of the deceased
employee.

e
TR

i e T
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T retain covernge, rights, und_ocnefits ander chinpter 83
1~=z~’(i:vt mt”) of ml’:- B, ’iYuiml Sl'nlu. Code, il mwvnsary
employee deductions and ageney contributions in payment for
coverngee, vights, and benefits for the peviod of emplovment with
the tribm] organization are curvently depemited in the € ivil Service
fetirement and Disabitity, Fuid (setion KHE of title 5 United
states Code) : and the period during which covernge, rights, andl
(enefits nre wvinined wnder this parn sruph is deemedd eredituble
arvico under section 8332 of title 5. United States Cade, Duysof
ane] sick leave to the credit of an c~m|»lm_~ou wnder a fornml
wave system at the time the employee leaves lu_wlc-ml cmployment
10 be employed by o tribal organivation venmin to his evedit for
pireient  purposes during covered service with the teibnl

anization, .

13) To retain covernge, vights, nnd benefits under chupter #9
{~Health Insurunee™) of title 5, United States Conle, il neeesary
employee deductions and agener contributions in payment for
the coverngze, rights, und henefits for the peviod of employment

, with the teibal organization are enrvently deposited in the
' pmployee’s Mealth Benefit Fund (section K8 of title 5, United
states Code) s and the peviod during which coverage, vights, nd
benefits are retained under this paragraph is deemed serviee as
an employee under chapter 89 of title 5, United States Code,

(4) To retain covernge, vights, and benefits under chapter 87

(“Life Tnsurance”) of title 5, Vnited States Cade, if necessary

employee deduetions ane. ageney contribmtions in payment {r
the coverage, rights, and benefits for the period of employmes!
with the trilal organizations are envvently deposited i 2
Employee’s Life Insurnnee Fund (seetion 8714 of title 5. Unitd
States Code) : and the peviod during whicl coverngee, rights.at
benelits are vetnined wnder this paragraph is decmed sorviee
an_employee muler chapter A of title &, United States Coe.

(f) During the period an employee is entitled to the covend:
vights, and benefits pursuant (o the preceding subseetion, te (ot
ovganization employing such employee shall deposit eurvrentsy inthe
appropriate fumds (e employee deduetions and ageney contrilmtes
required by paragraphs (2), (3). and (1) of such preceding subsectie®

() Anemployee who is employed by o 'l'i":ll organization uml?
subsection (¢) of this section and such tribal ovganization shall wat?
the eleetion to retain the covernges, vights, and henefits in parageap-2
(1), (=), (). and (4) of such subseetion (¢) before the date of h':
employment by a trilal organization. An employee wha is emplaye
by a tribal organization under snbseetion (¢) of this seetion shall e
tine (0 be entitled to the henefits of sl subseetion if e is emplo?
by another tribal onganization (o perform service in activities of &
typre deseribed insuel subsection,

(h) For the purposes of subseetions (¢, (£), and () of this e
tion, the term “emplovee™ means an employee as defined in seetied
2105 of title i, United States Code,

(i) The President may preseribe regmlations necessary to carsy s
the provisions of subsections (¢). (7). (). and (h) of this secti@
and to proteet and assure the compensation, retirement, insurane
leave, reemployment vights, and sueh other similar civil serc?
employment rightsashe finds appropriate,

(3) Anything in seetions 205 and 207 of title 18, United States Co¥
to the conteary notwithstanding, officers amd employees of the 1 nited
States ened to an Indian tribe as anthovized under seetion 3502
of tithe 5 United States Cade, or seetion 2072 of the Revised Statute
(25 U500 48) and former officers and employees of the United State
employed by Indian tribes may act as agents or attorneys for orapps?
on helial £ of suel tribes in connection wil any mattey pending befor
any department. ageney, court. or conmission, ineluding any matief
in whiel the United States is a party or has o diveet and substantis
interest s Provided  That cach such oflicer or employee or former offe?

Retierawrm,
§ UNC si01,

Heahih insute

unce,
§ USC #9010,

Lite insurunce,
$ USC 8701,

.

S USC N7,

Cplovee,t

Regulations,

0-2
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.
or emplayee must ndvie in writing the head of the department. s
‘ umr!.lnr commission with which he is dealing or appearing on 'hh:g

of the tribe of any personal and substantial involvement he tay wid ¢
hael os an ofticer or cmplayes of the United States in connection *49 4

) the mntter invobved, oo
i

ADMINITRATIVE FROVIKIONK {

1 UKC 50,0 See, 100, (0) Contracts with tribal organizations pursusnt to #€ |

tions 102 and 303 of this At shall be in necordance with all Foe ol
contracting Inws and regulations exeept that. in the |l|s.t'n'l;0"_§ i
) appropriste Kccretary, such contracts may be ny;_mtmm| w .
advertising and need not_confarm with the provisions of llu' .
40USC 210u. Auguat 20, 1935 (40 Stat, T03) . ax nmended 2 vorided, That the s !
priate Seeretary may waive any provisions of such contmeting ate
or regulations which he determines are not appuvpriate I'ur‘.ll.';hl’
poses of the contract involved or incongistent with the provis
this Act. st
(h) Payments of any grants or under any econtracts purst
section 102, 103, or 101 of this Aet way be made in ndvance or b¥ KR
of reimbursement and in sueh installinents and on sueh conditions 8
’.. propriate Secretary deems necessary to carey ont the purposes

guis title. The transfer of funds shall lie scheduled consistent with
m requirements and applicable Trensury vegulations, so as to
=mize the time elapsing between the teansfer of sueh funds from
g Unitedd States Treasury and the dishursement thereof by the teital
sization, Whether suel disburscment ocens prior w or stberuent
pach transfer of funds, ‘Tribal organizations shall not Ine held
gointable for interest enrned on suel funds, peanding their dishurse-
Comentng term,  §ogt by such organization, )
< ) :\l!_\' contenet vequested by a teilne puesiant to sections 102 and
po“l_ns .\}:l shall be for aterm not to exceed one vear unless the
gopriate Secretary determines that a Jonger term wonld e advis-
"':}'Nl'llll'll, That sneh term may not execed theee vears and shall b
@t 1o the availability of appropristions: 2eeidd, foether, That
pamounts of such contracts may be renegotinted annually to reflect
yors. inchudings but not limited to cost increnses beyand fhe control
4o tribal organization,

& Notwithstanding any provision of law to the contrary. the
gepriate Secvetary may, nt the request or consent of 4 trilu) uryn-
apion, vevise or amemd any contract or grant made by hin pursaant
v ation 102, 103, or Jo4 of this Net with sueh organization s neees-
arcarty out the purposes of this titke: Pracided, howecer, That
wprewet Al Indian tribe voquests vetrocession of the appropriate
wotary for any contract entered into pursuant to this Aet, such
wesvsstont shall hecome elfective upon a date specifiod by the appro-

te Seeretary not more than ane hundred and twenty days from the
o of the request by the teilie or at sueh later date as ney be muta-
L ageed to by the appropriate Seeretaey amd the tribe,

‘o hneconneetion with any conteaet or grant made prsuant to see-

I W, o 104 of this Aet, the appropriate Seeretary nmy permit
hal orgranization to atilize, in carrying out such contiaet op wrant.,
<t school buildings, hospitals, aind other aeilities aned all equip-
£ therein or appertaining thereto and otler personal property
sy the Government within his Juriseliection uuder suels ters and
<t 45 AN e sgrveed npon for their use and maintenance,
£ Tl eontracts anthorized under sections 102 and 103 of this Aet

* (A grands PRSI o section 104 of this Aet may inelide provisions

v perfornance of personal services which would atherwise he

Loed by Federal employees including, I in no way limited 1o,

‘ . Seans sich as lll'll.'l‘lllill:ll!nll al eligibility of applicants for assist-
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28 UKC 480k,

Pubthication an
Federat Regaster,

Putdication i
Federal Keginter,

28 USC 9%0/,
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. lewelits, oF services, and the extent op Sount of suct asuita e,
sefss, o srvives 0 b ravided nig the provisions of sueh HENINt -
 tenefits, or services, all in nccordnpes with the terms of the con.
g ot grunt and mpplicalile yules ang regulations of the uppropriate
ary s l'vovided, That the Seerctury shall not make any contract,
A would impaie hixnhility 1o sl his ¢ rumt responsibilities 1o
Budian trilae or individunfy, .
.41 Contructs and krants with tribnl organizations Pursuant (0 pee-

el 1k and 104 of this At and e rylox and vegulntions wdopted|
@ Seereturies of the nterior g Health, Edvention, und Wolfare

st o section 107 of this Act shall include proviions to awsiere
Sir snd uniform provision by sueh il organizations of ¢le
v and assistunce they provide 1o Indians undor sucly cont rets
grants. .
31 The amount of funds provided wder the terms of contrnets
{ into Pursunnt to sections o gy 108 shall not e fens tlan the
riate Secretury wonld have otherwise provided for his direet.
1o of the progeams or portions llwmn}, for the period covered
contruct: PProvided, That uny suvings in operation under sueh
contruets shall be atilizmt 1o provide additonn] services or be
under the conteaet,

PROMULGATION 0F RULES AND REGULATIONS

Sec 107, (1) The Seevetaries of (he Interior and of Health, Edue
tion, and Welfare nre each authorized to perform any and all @
und o mnke stieh rnles nind regulations as may be yeevssary sl propef]

or the puvposes of careying ont (he provisions of thix title. -

(b) (1) Within six manthe (rom the date of enactment of this A
the Secretary of the Tnterior ui the Seeretary of Nealth, Edueat
el Welfure shall vacl to the extent practicable, consnlt with natioost
aned vegrionnl Tndinn orsanizations (o conzidder and formulate e
Priate vulex aned vessulatjons 1o implement the provisions of this ]

(2) Within seven months frem the date of ennctinent of this At
the Scevetury of the Interior and the Sceretary of Health, Edueatios
and Welfare shall each present the rroposed rules and regrulations 8,
the Committees on Interior and Lisular APairs of the United S
Senate and Honse of Representatives, Lt

(3) Within eiglt wonths from the date of enactinent of this At
the Seervtary of the Interior and the Seerctary of Health, 25 8
tion, and Welfuve shall publish proposed rules and vegulations 9
the Federd Register for (he purpose of receiving comments fr\ﬂj
interested partioes, K |

(4) Within ten mouths from the date of enactment of this Ay
the Seevetary of the Intevior and the Seeretiary of Health, Edueties
ad Welfare shall pronadgate rules and regtlations to implement ti¢-
provisions of this title, w !

(e) The Sceretary of the Interior and (he Seeretary of "N-;L'
Edueation, and WelTare are authorized to revise and amend any i
ar regalations promulgated parsaant to this section : Procided,
prior ta any revision or amendment to suely ryles op N',v_'ul:mnns__lh
respect jve Seeretary ar Seeretapios shall present the Projuosed reviee ¢
o amendment to the Committees on Intevior and Insular Affires
the United States Senge and House of Representatives and Shi_“-.
the extent practicalile, consult with appropriate national or reg
Indian oveanizitions amd shall pnlrli.«'l any propased revisions in
Federal Register not Joss than sixty days prior to the effective I
of such rules and vegrulations in order to provide adequate notice
anid receive compents from. other interested parties,

REFONTS

Skc. 108, For each fiseal Year during whiclh an Indian tribal of
zation receives or expends funds pursuant 1oy conteact or grant
this title. the Indian trihe which requested suel cont ract of grantd
submit to the Apprapriate Seerotary a report including, but not limite
to, an - accounting of the amounts and purposes for which Fedes
funds were expended. information on the copduet of the progran@
serviee involved, and suely ot her information as (he ap) opriate ’«q
tuy may request, H

T Nt
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*
REARKUMPTION OF PROGRAMA

15 USC afom, Ser, 100, Eanch contruet or geant agreement enterwd into pursssst

wetions 102, 105, and 104 of this Act shall provide that in say

where the approprinte Secretury determines (hat the tribal o

tio's performmnee under xieh contrnet or grant agevement in

(1) the violation of the vights or endnngerment of the health, o

or welfare of nny persons: or (2) g negligence or misnsng, y

s the handling or use of funds provided to the triba) orgunization

rsusnt to such contraet or grant agreement, auch Sceretary may,
i tice ond hesrs | glir pegulutions preseribed by him and after providing notice und
* baring to such tribal organization, rescind such conteuct or grant

yreement and assume or resume control or operation of the program,
ativity, or servics involved if he determines that the trilial organiza-
[m bas not taken corrective uction us prescribed by him: Procided,
That the appropriate Seeretury nuy, upon notice to a tribal organiz-
|0, immediately rescind a_contract or £rant and reswine control or
1 gperstion of a program, activit Yy or service if he finds that there is an
{ pmediate threat to safct ,\ und, in such cases, he shall hold u heaving on

ach action within ten days thereof. Such Secretary mny decline to

 gterinto a new contract or grant agreement and retuin control of such

[ rogram, activity, or service until such time as he is sutisfied that the

mom of rights or endangerment of health, safety, or welfare

shich necessitated the rescission has been corrveted, Nothing in this

jon slull bo construed ns contravening the ( Jeeupational Safety

o Health Act of 1070 (84 Stat. 1590), ax nmended (29 U8, 651 ).

EFFECT ON EXISTING RUETS

38 USC 450n. e, 110, Nothing in this Act shall be construed ng—
(1) uffecting, modifying, diminishing, or otherwise impairing
the sovereign inmunity from suit enjoyed by an Indian tribe; or
(2) authorizing or requiring the termination of any existing
- . L trust responsibility of the United States with wespeet to the Indian

people.
mLE H=THE INDIAN EDUCATION ASSISTANCE ACT
35 Den ol e, [ $ie. 201 This title may bo cited as the *Indian Edueation Assistance

note, h .
Panr A—Evucation oF INpraxs iy Pemac Settoonns

8 USC 452, Sor. 202. The Act of April 16, 1934 (48 Stat. 296), ns amended, is
 geaher amended by adding at the end thereof the following new
: getionss
LR ass, -:Su'. 1. The Secretary of the Interior shall not enter into any con-
.t for the education of Indians unless the prospective contractor
“'gs submitted to, and has had approved by the Seeretary of the Inte-
1 =z, an education plan, which plan, in the determination of the See-
gurv. contains eduentional objectives which adequately address the
éystional needs of the Indian students who are to be beneficiaries of
gr contruct and assures that the contract is eapable of meeting such
wectives: I"rnrl':kd, That where students other than Indian students
ieipate in sich programs, money expended under sueh cont raet
2211 be prorated to cover the pa tticipation of only the Indian students.
8 USC 4se, <%te. 5. (n) Whenever o school dist rict affected by u contract or con-
55 for the education-of Indians pursuant to this Aet has a local
ol board nat composed of a majority of Indians, the parents of
e Iadian childeen enrolled in the sehool or schoals affected by such
L-_ma or contracts shall clect a local committee from amany their
er. Such committee shall fully participate in the development
12d shall have the authority to approve or disapprove programs
2 % conducted under such contruct or contracts, and shall curry out
A aher duties, and be so structured, as the Secretary of the Interior
 521by mg\ll{ltlon provide: Provided, howerver, That, whenevera laeal
committee ar committees established pursuant to section 303
031 (B) (i) of the Act of June 23, 1972 (R6 Stat. 235) or an Indian
grory sehool board or boards established pursuant to this et prior
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to the date of enactment of this section exists in such school disteid:
wnch committee or hoard may, in the diseretion of the nffected trikd
governing body or hdiex, be utilizedd for the purposes of this anctios
“(b) ‘The Seervtary of the Interior may, in his dimﬂiou,'m‘d'
any contract if the contractor fails to permit a local committee u

pwrform its duties pusuant fo sulwection (n). '
* I URC 8T, “Spe, 6, Any school district educating Indian students who
members of reeagnized Tndinn tribes, who do not normally reside ¥
the State in which sueh sehool distriet is loeated, and who ate residing
in Federn! boarding fcilities for the purposes of attending publx
sehools within sueh district may, in the dikeretion of the Seerctar?
of the Intevior, be reimbured by him for the full per capita costs of

a1

edueating sueh Tndian stidents.”
L gl Swa, 208, After eonferring with persons competent in the field o
reese Indian cduention, the Secretary, in consultation with the Secretd
| 33 UKC 487 of Mealth, Education, and Welfure, shall prepare and submit to'!
notes Committeonon Interior and Insulur Afnirs of the United States

and Touse of Representatives not Inter than October 1, 1975, 8 r¢|
which shall include: ‘
(1) a comprchensivo analysis of the Act of April 16, 1004 (1

1 UKC 48 Stat. 596), as amended, inv\mlin‘(-— .
(A) factars determining the alloration of funds for b

specinl or supplemental educational programs of In
| students and enrrent operating expenditures: o
(1) the relationship of the Aet of April 16, 1934 (18 St

| 106), as amended, to—
(i) title I of the Aet of September 30, 1950 (64 St

acsandiiiinl

e Mt

200N i, 1100), as amended: and
Gy the At of April 11, 1963 (7 Stat, 200,
_deuse e amended: and
- @iii) title 1V of the Act of June 2, 1972 (86 Sut
L TN o35y s and 1
(iv) the Aot of September 21, 1950 (72 Stat. 56).9
10 USC oM, amended.

(2) u specific program to meet the special eduentional !lﬂ‘l’ai

Ludlian childeen whee attend public schools. Such program -‘h’.“
inehiude. bt need not be limited to, the following:
(A) a plan for the equitable distribution of fundsto nsh
the special or supplemental edueational needs of Indisn e
dreen and, where neeessary, to provide general opersting o
peaditures to sehools and school districts edueating Tndss

ehildren: al
(18) an estimate of the cost of such program: 1
(3) detailed legislative recommendations (o implement the P"i;

ot genm prepared pusiant to clause (2) 2 and ) 4
ity (4) n specifie progeam, tagether with detailed ll‘;_’l's‘lll\:( ]
calleges. ommendations, to assist the development and administratiod €2

Tndian-controlled community colleges,
Par B—Scnoor, CoNsTRUCTION

Comract authers - Sge, AN (1) “I'hie Secretary is anthorized to enter inton qonlnﬁ‘
25 USC 48w, contracts with any State education agency or school district for | '
purpose of assisting such agency or district in the ncqnisition ?s:
for. or the constrnetion, acyuisition, or renovation of facilities (190%
ing all necessary cquipmient) in school districts on or adjacent foer
close proximity to any Indian reservation or other lands held inf
by the United States for Indians, if such facilities are necess
the education of Indians residing on any such reservation or

]
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* : _ (b) The Secretary may expend nit less than 70 per ceutum of such
, s arc authorized and appropriated pursusnt to this pait §8 on
toss projocts which meet the eligibility sequirements under submec. .
tions (8) and (h) of section 14 of the Aet of September &3, 195
(13 Stat. 548), as amonded, Such funds shall be ullocated on the basia 3¢ US€ 844
of existing funding priovities, if any, ertablished by the United States
Comminsioner of Eduention under stbmoctions (a) and (b) of setion
fiof the Act of September 23, 1950, ns asucnded, The United States
Comminsioner of Kducation is dirveted to submit o the Secretary,
o the beginning of each fisea| year, conmmencing with the fimt full
fucat year eftor the date of ennctiment of this Act, u list of those proj-
«ls cl)i ible for funding under sulsscetions (a) and (b) of section 1
o the Net of September 23, 1950, ua amended.
(¢) ‘The Secretary may expend not more than 25 per contum of
ach funds as nay be authorized and approprinted pusuant to this
prt B on any school eligible to rvcelve funds under section 208 of
this Act.
(d) Any contruct entered into by the Secretary pursuant to this see-
gion shull contain provisions repuiving the relevant State educational
gency to— . . -

(1) provide Tndian stwdents attending any such facilities con-
structed, acquired, or renovated, in whole or in part, from funds
made u\'uiluljle pursuant to this scction with standards of educa-
tion not less than those provided non- Indian students in the school
district in which the facilitics are situated; and

(2) meet, with respect to such fucilities, the requirements of
the State and local building codes, and other building standards
set by the State educational agency or school district for other

ublic school facilities under its jurisdiction or control or by the
,:;cnl government in the juvisdiction within which the facilities
are situnted.

{¢) The Secretary shall consult with the entity designated pursuant
wiection 5 of the Act of April 16, 1934 (48 Stat, 596), as nmended by
dis Act, and with the governing bady of any Indian trile or triles  Antes w2204,
e educational opportunity for the members of which will be signifi-
antly affected by any contract entered into pursuant to this section.
soch consultation shall be advisory only, but shall ocenr prior to the
euring into of any such contract. ‘e foregoing provisions of this
ghsection shall not be applicable where the application for a contract
ont to this section 1s submitted by an elected school board of
stich 8 majority of its members are Indians,
() Within ninety days following the expiration of the three year
~riod following the date of the cnactment of this Act. the Seeretary
Il evaluate the effectivencss of the program pursuant ta this section
wdtransmit & report of such evaluation to the Congress, Such report
¢l Include— .

(1) an analysis of constenction costs and the fmpact on such
costs of the rrm'lslons of subsection (f) of this section and the
Act of Mareh 31921 (46 Stat. 1491), as amended ;

(2) n deseription of the working relationship botween the
Department of the Interior and the Department of Tealth, Fdu-
ation, and Welfure including any memorandum of unlerstanding
in connection with the acquisition of data pursuant to subscetion
{b) of this section;

(3) projcctions of the Sceretary of future construction needs
of the public schools serving Indian children residing on or adja-
cent to Indian reservations;

- — A — . S——————
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(4) n deseription of the working relat iumlni'; of the Depart
of the Interior with local or State educational agencies in o
iion with iie conimciing for construction, asquisition, or rem
tion of school facilitics purxunnt to this section ; and v

(5) the recommendutions of tie Seerviary with respect 1o8
teansfer of the responsibility for udminidcrin’x sulmections
and (h) of section 14 of the Act of September 23, 1950 ‘Ti-#
us') as amended, from the Department of lleahlo, Edueats
and Welfare to the Depaitment of the Intevior, .

(1) For the purpoxe of carrying out the provisions of this sts
these ix authorized to be nppropriated the sum of £35,000,000 for v
fiwal yenr ending June 30, 1074: KI2000000 for earh of the i€
sticcoeddinge finenl yen s and theren fter, such s ns iy be nes-s%
all of such sums to remnin available until expended.

Panr C—Grxenan Provicions

See, 205, No funds from uny grant or contract pursuant to thists
sl Jee made available to any sehool district unless the Secretars ¥
satisficd that the quality nnd standand of eduention, inchuding fa:*
ties amd auxiliary services, for Tndion students enrolled in the sch
of such district are at least oqual to that. provided all other ﬂu_df‘?
from resources, other than tesourees provided in this title, availse
to the loeal school district.

See. 200, No funds from any contraet or geant pursuant to 1
title shall be mude available by any Federal agency directly to n%
than (mlolic syrencies und Indiun tribes, institutions, and organiratio
Provided, That school districts, State eduention ageneies, and
tribe, fnstitutions, nnd organizations nssisted by this title ma:®
funds provided herein to contract for necessary services with o
appirapriate individual, organization, or corporation,

Seec 207, (n) (1) Within xix months from the date of enactment &
this Aet, the Seeretary shall, to the extent practicable, consult ¥2
national and regional fmlinn organizations with experiences in fds
edduention to consider and formulate approprinte ruﬁ«-s and regulatio
to implement the provisions of this title, .

(2) Within seven months from the date of enactment of this it
the Secretary shall present the propoesed rules and regulations to
Committees on Interior and Tusular Afuirs of the United Stes
Semate aml Honse of Representatives,

(3 Within eight manths from the date of enactment of this Aet.&?
Seeretary shall publish proposed rules and regulations in the Fabe' )

Register for the purpose of receiving comments from interested psm i

(4) Within ten months from the date of enactment of this Ad.
Seeretary shall prommlgate rules and regulations to implement
provisions of this title,

(h) ‘Fhe Seeretary is authorized to revise and amend any ru!al:
regulations promulgated pursuant to subsectjon (a) of this seta®:
Procided. That prior to any revision or amendment to such rule €
regulations the Sceretary shall, to the extent practicable, consuit ¥
up{nmm‘i:tl(\ mational and regional Indian organizations, and &
pullish any proposed revisions in the Federal Register not l«-.'iﬁ-ﬂ
sisty days prior to the effective date of such rules and regulatiors ®
ovder to provide adequate notice to. and receive eomments from. olet |
interested parties, 4

Sec. 208, The Seerctary is authorized and directed to provide (P
pursuant to this Act: the the Act of April 16, 1934 (48 Stot. 5%1.8
amended : or any other authority granted to him to any tribe or tr:

rmnnimtinn which controls and manages any previously pri

gbool. The Secretary shall transmit i, y
jboo! ! wally to the (
'mmor and ll_x?ulnr Affairs of the United S’Ymos q'mmﬁ"'.'.’.'\ifhx':.’..:l'.'
ol Bepresentatives a report on the educutiona} assistance progrum
',nsiia;gp puTrlsuant .u:uussccuon. - prokr

DG 0% 116 assistance provided in this Act for the ey
'Mti:;’ u;':;sll‘setf:cbhc scl;c;of;s of any State is in nd(rl.iti::‘n‘:\lx‘nl((l‘:lll(]):;n]‘:f

. il o

:r”nsm. oy o provided under title IV of the Act of June 23, ju7
" Approved January 4, 1975,




APPENDIX E1

Aboriginal Land Rights (Northern Tcrﬂtom Act
On Australia Day 1077 the Aboriginal Land Rights (Northern Tcmtotg Act
was prociaimed giving legal recognition 10 Aboriginal land rights in the
Northern Territory. The Act completed its passage through Parliament in
December 1976 after forty-nine amendments had been made to the Bill
introduced In June.

The Act gives effect to the recommendations of the Aboriginal Land
Rights Commission (Mr Justice Woodward) and provides a land base for
Northern Tertitory Aboriginals. Under the Act Aboriginals with traditional

- rights in land will determine how their land will be used and preserved.

In summary, the Act provides that:

O inaliensble {reehold title to land on Northern Territory Aboriginal
reserves and certain other land will be granted to Aboriginal Land
Trusts holding title for the benefit of Aboriginals entitied by Aboriginal
tradition to use and occupy those lands. Aboriginal reserve lands com-
prise about 18% of the area of the Northern Territory;

O Aboriginal Land Trusts, composed of Aboriginals living in the areas,
will be title-holding bodies only end their actions will be directed by
traditional owners, through Land Councils; the Trust scheme enables
rights corresponding with traditional Aboriginal rights *. be vested
under Australian faw without risk that the rights conferred are not
sufficient to cover traditionatl Aborigina! rights;

O Aboriginal Land Councils, composed of representatives chosen by
Aboriginals living in their areas, will administer Aboriginal land in
accordance with the wishes of the traditional Aboriginal owners of each
particutar area of land; the Councils will have available all necessary
fegal and other assistance and will negotiate on behalf of traditional
owners with anyone sesking to use Aboriginal land;

0 an Aboriginal Land Commissioner will investigate and report on Abo-
riginal land claims in the Northern Territory, and there Is provision

for claims to unalienated Crown land to be granted; some 23% of the
Northern Territory is vacant Crown land, most of it being descrt and
semi-desert lands in Central Australia;

0 mineral exploration and development on Aboriginal land will be allowed
. only with Aboriginal consent or, if required in the national interest,
after a Proclamation disallowable by either House of Parliament;

0 Aboriginal Land Councils can negotiate terms and conditions of any
mining or exploration and an independent Arbitrator can be appointed’
if agreement cannot be reached in these negotiations;

0 mining royalties derived {rom Aboriginal land will be received by Abo-
riginals with a proportion (30%) being paid to Aboriginal communities
affected by the particular mining operation, a proportion going to meet
the costs of the Land Councils and the balance being available for the
Aboriginals of the Territory; should the royalty rate be increased
beyond the current 2¥2% (on a production value basis) the Govern-
ment will determine what proportion of the increase will be payable
to Aboriginals.

The Minister attended the first meetings of the Northern Land Council
and the Central Land Council, formally constituted under the Act, at Bat-
chefor on 27 January and Alice Springs on 4 February. At these meetings
Chairmen and Deputy Chairmen were elected for the initial six months of
the Councils’ operation. The Minister decided to limit the first term of
Counci! membership to give the Councils the time they needed to develop
long-term arrangements for elections, for stafting and for consideration of
the establishment of local committees.
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