
1. 

2. 

3. 

... 
s. 

mJE lmCUMfNT No·. 2 0 - 1 2 - _(1) TABLED O_N DEC 1 2 1991 

- PIRST NATIONS CIRCLB ON TBB CONSTITUTION -

TABLE OP CONTBNTS 

COMMUNITY KITS 

LEGAL ANALYSIS 

DISCUSSION PAPER 

FLYER 

. ~-
F. N. C. C. COMMON CONCERNS --

SUGGESTED QUESTIONS FOR COMMISSIONERS 
TO ASK PARTICIPANTS AT HEARINGS 

• 

D :. . . I 
': I 



•rmno canDa 11 l'tJ'1'1m.r' 

- IS UU.T1%1 ncm & l'tUT D'flOIII ..... IC'l'IVI -

COJll'fI'l'U'flODL IICU'fUU'f 

PROP08A.La' 

1. Th• government of Canada is co111J1itted to ensuring aboriginal 
participation in present constitutional deliberations. 

--
Thi• cOlllllitment i• rather vague. Is this a formal commitment 
to resurrect S.37? I• the aboriginal participation to be in 
the nature of negotiation or consultation? Equal 
participation? · 

Thi• is not the equal and full participation demanded by 
aboriqin~l people• nor the •tull and appropriate" 
participation promised by the Prill• Minister during the 
•••ting in August, 1991. 

Th• government of Canada proposes: 

(A) To entrench a •general" •justiciable right• to aboriginal 
·self-government "within canadian federation•. 

<•> Th• right will be subject to th• c;anadian charter of 
Right• and r.-11dom1. 

(C) Many federal and provincial lava of general application 
would apply to First Nationa Govermaents. · 

(D) Th• nature of th• ri;bt to be deacri~ so as to 
facilitate interpretation. 

<•> To give _ tiM to the go'YU'IIJMIDt of Canada, th• 
govern:aenu·ot tbe province• and tbe territories and th• 
a!:»original people to coae to a c01111on understanding of 
the content of the right, the anforceability of which 
will be delayed for up to tan years. 

(I') 'l'be special joint c0111J1itt•• is to ex1111in• the broad 
par ... ter■ of th• right and jurisdictiona to be exercised 

... by · abori9inal·.--;overnmenta. 

IDflJ■il I 

(&) To •entrench• a •general• •juaticiabl• right• to u»original 
self-govern:aent •within Canadian federation•. 
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Tb• word 11entranch" illpli•• that•• 35 i• an empty box in 
need of tilling. Conatitutional righta imply that ·they 
ar• complete. Rights ar• tak•n out of a conatitution and 
put 1nto functional, raalizabl• form through legislation, 
not th• revers•. 

Entranchment impli•• that th• tadaral and provincial governments 
will recognize som•thing new and not something pra-existing. 

--
Oaf inition is propoaed as necas■ary becau.e Parliament and th• 
leg"islatur•• will limit any racognition of aboriginal jurisdiction. 

Th• word "g•naral" impli•s th• right is no different than any other 
right. Th• word is certainly ditterant from "inherant" which 
describe■ th• freestanding nature and source of the right i.e. -
time immemorial existence in what is now Canada. 

Th• word "justiciable• simply means that th• right can be reviewed 
and enforced by the courts. More importantly, a ju■ticiabl• right 
to self-government impli•• that courts can creat• &DOrigi~al 
jurisdiction it the political proc••• tails. can we leave a 
decision on self-government to the courts which do not ratlect our 
values? Courts have been inatrU11entr of colonial rule ~d ar• 
unreliable aa protectors of aboriginal inter••t• becau•• tiley ar• 
lagalistic and r•~r•••nt the non-aaoriginal political order. 

<•> Th• right i• to be aul)ject to th• Canadian Chart1r of Rights 
104 n:••4a•-

Subjecting the right to the Charter clearly goes against one or the 
primary tenets of aboriginal culture: collective· rights are mor• 
important than individual rights. Th• Charter i• aimed primarily at 
individual riqhta. Thi• i• why•• 25 waa added to the Charter to 
protect aboriginal and treaty riqhta froa eroaion. SUbjecting the 
right to ••lf-qovernaent to the Charter may be a little more 
palataDle if the propoaal• indicated that th• Charter will be 
interpreted in view of tb• diatinctiven••• of al:»oriqinal people•• 
they do tor Qual:Mlc. 

It is now clear hov th••• propo■al• affect What 1• now in•· 25 of 
th• Chartar. Will ••lf-9overnment right be ■hialded from erosion 
too or only 9enaral aboriginal. and treaty ri;hta? · 

(C) Many.-faderal-and i,rovincial-~aw• ot--9eneral application would 
continue to apply. 

Though the text of th• proposals do not indicate, it is clear from 
the explanatory not••• that the right will ba aubjact to lava of 
g•n•ral application, both federal and provincial. Thi• suggests 
that•· aa of th• Indian Act will be conatitutionalized. 
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on• of th• bi99ut barrier• to true self-government is the 
application of provincial lava. section 91(24) of th• constitution 
Aet, 11§1 bas been recoqnized in IPlttPY in (1990) as a protective 
clause against provincial legislative incursion. Buts. 88 of the 
Indian Act, permit• the application of provincial law of general 
application to Indians. Th•~ ca•• held that all provincial laws 
that do not explicitly affect "Indiana• but are general in scope 
are incorporated by reference by ·•• 88 and therefore apply to 
Indians. Indians, in other words, are legally surrounded. Th• only 
protection against provincial laws are the terms of any treaty 
which may be in force. Thi• almost blanket _application of 
provincial laws leaves very little scope tor al)original 
jurisdiction. Th• practical reality of subjecting aboriginal self
government to the Chartar and to federal and provincial laws ot 
general application without qualification i• a continuation of the 
Indian Act mentality of subordination and control • 

• 

CD) Th• nature of the right to be described so•• to facilitate 
interpretation. 

If the right was not subject to the Chart1r and laws of general 
application, and if th• nature of the right was described-as 
"inherent", then the establishment of guidelin•• for negotiation 
would be a good idea. However, the application of the Chartar and 
laws of general application already impo••• definitional 1.ilfits on 
self-government. 

(I) To give time to the government of Canada, the governments of 
the provincem and th• territories and the aboriginal people to 
com• to a common understanding of the content of the right, 
the enforceability of the right will be delayed tor up ten 
years. 

This not only endor••• •definition• and •entrencmaent• ail discussed 
in (A) above, but clearly indicate• provincial· involvt1J1ent. 
Politically, province• have not proven th ... elv•• sympathetic to 
.abori9inal and treaty riqhts, ••pecially tho•• involvin9 around 
land. and natural reaource•. It can be expected that in th• 
definition proc .. a, the provincu will ac:t . to protect their 
inter••ts. 

The up to ten year tia• limitation ••m rather arbitrary. However, 
thi·• i• not the .. 1n problem. Do••· the delay period mean that 
government.a will entrench a clause to the effect •aooriginal people 
have the-· riqbt--·to ... ■elf-government.•, ·then• .havin9 entrenched the 
right, proceed with the process of definin9 the nature, scope and 
extent? Doe• thi• illply that the riqbt to ••lf 9overmaent is 
separate and apart froa •• 35? If salf-9overnaent i• part of "treaty 
and aboriqinal riqhta•, then it would .... no entrencbJNnt i• 
required, just a clarification proc•••• 
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1fbat vill be th• status of ccmaunity-baaed agreaaent• that have 
t.en reached or in tb• proc••• of bain9 ne9otiatad? Will they be 
constitutionalized? What uaendlllent formula will be followed? Is 
al:)oriqinal con!•nt required? 

-
If these.community baaed agreements are constitutionalized, will 
they be separate and apart from, or will they become part of th• 
proposed riqht to be entrenched? What if the entrenched right is 
broader in scope and more favourable than a community based 
agreement? Then what?· Community baaed neqotiati~~a undermine the 
notion of nation-to-nation, qovernment-to-9overnment relationships 
as they are premised on delegation. 

<•> Th• special joint committee will exuin• th• broad parameters 
ot the riqht and jurisdictions to be exercised by aboriginal 
governments. · 

The main issue here is how much examining of the parameters o.! the 
right of the special joint committee will pre-empt the FMC which 
are proposed? 

3. Th• government of Canada proposes: 

(A) to entrench a procass to address 11atters not dealt wittt in th• 
current conatitutional deliberations; 

<•> That the above entrenched procesa to be alao uaed to monitor 
proqress made in ne9otiations of aelf-(Jovernaent agreements. 

CA) to entrench a process to address matters not dealt with in the 
current conatitutional deliaerationa; 

Thi• propoaed entrenc:bllent i• UlbiC)Uoua.- I• it aubject to th• tan 
year limitation? Tb• propoaal iJlpli•• tbat the 9overnaent is only 
willing to entertain th• isaue of self-9ovumNnt and nothing else. 
If this i• ao, then thi• present constitutional round i• rather 
narrow in ■cope, e■pecially in view of the limitation■ already 
being placed on tb• right of self-9overmaent. Th• propoaal is 
silent on iaauea relating to treati•• and land claills. 

<•> That the a!)ove entrenched proce•• to be alao used to monitor 
proc;r••• mad• in negotiations of ••lf-9overnaent ac.,reeaents. 

Thia part of the propo■ed entrenched procua i• vague, monitoring 
suqqeats frequent meetinqa, but on the other band, bow many FMC's 
ca~ you nave in ten years? 
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,. Th• government of canada propoae• a representation of 
aboriginal people in a reformed Senate. 

It is interesting that there · is a willingness to give 
reprasantat~on ii:t a refo~ed Senate, but no mention is made of 
reprasentation in Parliament (a• per the Marchand/Blondin 
initiative). The proposed reformed Senate, will be a forum for 
regional interest• (provincial interests). Will aboriginal people 
be part of the Senate as government•? Guaranteed seats will 
provide a forum tor aboriginal issues, but on the other hand, they 
may guarantee a permanent opposition status. 

s. The Gov•~•nt of canada proposes a •canada Clause" to define 
Canadian■• This clause will include a clau•• recO(Jnizing that 
aboriginal people were "historically ■elf-governing" and that 
their rights are recognized within Canada. 

,Maly•i• 
The use of the past ten•• is a good indicator of govenunent 
thinking o:, the issue of self-government. It recognizes~• tact 
that the First Nations Ku:. historically self-9overnin9 but is 
silent as to current status. Th• past ten•• suggests that somehow 
aboriginal self-government rights have disappeared, been eroded or 
surrendered. The truth 1• that the right has been suppressed. Self
government, like al:)original title, com•• fro• a source independent 
of any Canadian government -"time imamaorial existence in what is 
now called Canada•. Its source is not fro■ tb• crown or any legal 
instrument. one can argue that even under Canadian law th• right 
continues. Th• sparrow decision of 1990 stat•• that •regulation" 
do•• not aaount to •extin;uisbaent•. Tb• Indian Act; is an 
adainistrativ• act. In other worda, it i• recJV.latory in nature. If 
th• Indian Ac;:t· i• a reC)Ulation of th• right to aelf-9ovunment, 
then under Canadian law,· the right continue■ : it ha• never been 
surrendered or extinqui•hed. In fact, it ha• been recognized in the 
treaty proc•••• 

c;opqlu■in 

Hiatoric:ally, the relationship between th• Pirat Nations and th• 
Crown ha■-· -alway■ • been · through what can be called •treaty 
f ederali•••. Treaty federalism is another way of saying 
"sovereignty-aasociation• or sovereign• c011e toqether in mutual 
intuest and support. This sovereignty-aasociation can take the 
form of a treaty of protection, where a weaku nation puts itself 
under the protection of a stronger nation. Protection by a strong•r 
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nation do•• not •lillinat• the ■ovuaiqnty of the weaker nation. The 
American court• have called thi• statu. of the rir■t Nation• that 
of "domestic dependant nation■•. 

QflA QQPQIMel or IXPQBTMCI POI PIBIT QT?OH■ 

1. btreacmaent of •ropertJ aivbt 

Entrenchment of property right• will hava d•finit• implications for 
land claims. Third party int•r••t• will loom large in areas where 
land• have been titled out to individuals and corporations. or, tor 
that matter, wher• any vastad interest in land i• with any 
individual. If·individuals have ve■t•d intare■t■ in land■ that are 
the su~ject ot a land claill, the individual■' interest now will be 
·constitution•lly protected. This ••an• that land claiu will be 
that much harder ~o settle. It will also .make the process more 
expensive and ■low. Entr•nchment of property rights may also 
require that only monetary ••ttl-■ent ar• ude as return of lands 
may be unconstitutional. Because of third party interest, no ljnd 
can actually be returned. 

Property rights generally imply that the proprietor will enjdy fr•• 
an'1 unanCWDOered use of their lands. Entrenchllent of property 
rights will male• the enf orcemant of environaental legislation 
harder for govermaents. 

It is intere■tin9 to no#~• that the governaent is not subjectin9 th• 
property right to definition prior to entrenchment as they are 
doing in th• ca■• of u,oriqinal ••lf-governaent. The government is 
willing to entrench the property right without definition-no matter 
the implications. 

Many comaentator■ ■u99e■t property riqhta bave be9II added as a 
trade-off to tbe Social Charter Wbich ontario i• proaotinq: both 
may be dropped in lattar discu■■ion. 

2. aeaopi~ioa of Qaabea •• a Di•tiaat loaiety 

Recoc;nition of Quebec•• a distinct society will be accomplished 
through an aaendllent of th• Chart1r and inclusion in th• "Canada 
Clause•. The Qt•rt;•r will be amended to be interpreted in view ot 
Quel:,ec' • , diatincti ven•••, which 1•-• _based ... on f~enc:h lan9Ua9e, 
cultur•, and civil lav tradition. Fir■t Nationa can, without much 
argwaent, satisfy tho•• criteria in their claill tor 
distinctiv•n•••• 

Indeed, we can elu,orate on the concept of an inberent right to 
••lf-government by su99esting that it ••an• protection for: 
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• aboriginal lanquag•• 
• aboriginal cultur• 
• abcriginal legal and political traditions 

same detail as ... distinct society" definition. 

In th• Canada Clause, it i• provided that Quebec has responsibility 
to promote and pr•••rv• its distinctiveness. Th• recognition of 
this responsibility can be used by Quebec to justify, for example, 
extra funding tor language, law and culture. There will be no 
similar recognition for First Nations, again, poin~ing to a double 
standard. 

Th• recognition of Quebec as a distinct society can be very 
detrimental to First Nations within Quebec. It does not take much 
to conjure numerous po■■ibilitie■ of how this recognition can be 
used to the detriment _of First Nation■, froa land claims to 
hydroelectric developments to lanquage program■ to education and 
even militaey defence (i.e., Quebec must purchase tanks to defend 
its distinctiv•n••• against the First Nations). 

3. Appointaent of Jud9•• to tbe luprae court 

Th• participati0n of the provinces in ,ppointment of Suprem,,court 
judges can be detrimental to First Nati~n•. Provincial interests 
are usually. at odd■ with First Nation■ interest■• Th• provinces 
will, no doubt, push for candidates who favour the provinces as 
opposed to federal interest■• There are no provisions on 
aboriginal appointment•, even though thr•• of the Supreme Court 
judges com• from Quebe~ to protect civil law tradition■• 

,. Aaendin9 foraula 

It is suggested that Canada is willing to consider again the Meech 
Lake formula which require• unanimou■ agreement a■ per pr•
patriation days. If all First Nations' rights were recognized and 
entrenched, then the formula requiring unanimous agreement may be 
useful to protect against change. But while first Nation■ are 
pushing for full recognition of their rights, the 7/50 formula may 
be more useful. 

s. 1roaclaia9 of ■■.121 - co1111oa Nartet Clau■• u4 llaJla9aent of 
Baoaoaia hioa 

Th• main is■u• here i■, First Nations' participation. There is no 
mention of First Nation■ in th••• propo■als. Th• international 
boundary has been the main barrier for First Nations: What oft~• 
JAY Treaty? Will reserves be independent economic zone• or will 
they be subswned under the provinces? 
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,. tttaiallf 

Canada propo••• to amend•· 92 so a• to giv• the province exclusive 
jurisdiction over la1'0u.r market trainin9. Education and training 
are interrelated. Giving exclusive jurisdiction to provinces means 
that abozri9inal people will be caught between the two governments 
when it co••• to education and tr•i1\in9. 

,. •••idual Povu aa4 Le9ialativ• Del99atioa 

Th• government proposes to giv• residual powers and to 
constitutionaliz• legialativ• delegation. Thi• m•an• all 
un•p•cified power• mow will belong to the provinces. In spit• of 
th• tact th• f•daral government indicat•• in th• proposals that 
they will r•tain juriadiction over aoori9inal affairs, its 
jurisdiction ~ill be •erioualy aff•ct•d by legialativ• delegation 
and the tran•fer of r••idual powers to the provinces. In other 
words, the s.aa jur1adictional h•••l•• will continua. 

•• cowaail of the •ec1eration 

Th• main iaaue her• i• failur• t~ include the particip~tt&n and 
r•pr•••ntation of Firat Nation■ on the council which will be an 
intergovernmental coordinating agency. Thi• i• particularly 
worrisome becau•• the council will have re•ponaibilitie• for fiscal 
arran9t1J1ant■ and transter-ar•a• of critical importance for 
aDoriginal 9ovarmaents. 
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NATIONAL CHIEF'S MBSSAGB 

Elders, First Nations Citizens, Chiefs, and Canadians; 

I was given a mandate at the 1991 Annual Assembly of the Assembly 
of First Nations to convene a Constitutional Circle of Chiefs, so 
that we could discuss our constitutional strategy and the changes 
needed to reflect a First Nations vision in the Canadian 
constitution. our guiding commitment is the preservation and 
flourishing of our societies for future generations on our own 
terms. 

The constitutional Circle of Chiefs met at Morley, Alberta, in 
July, 1991. At that gathering we decided to develop a 
constitutional position only after direct consultation with First 
Nations citizens. We committed ourselves to a process whereby we 
could hear the voices of individual First Nations citizens, Chiefs, 
off-reserve members Gf our communities, women, Elders, our youth, 
and non-aboriginal people who are concerned about justice for the 
First Nations in Canada. Only after such consultations do we 
believe a constitutional position can be advanced to the Canadian 
public and government. 

The Assembly of First Nations has formed a First Nat:itdns 
constitutional Circle, or commission, composed of eight (8) 
respected and committed First Nations citizens, who will travel 
across Canada, seeking your direction and insight on our 
constitutional position. The members of our circle are: 

Konrad Sioui, Quebec 
Sam Bull, Alberta 
Sharon McGivor, British Columbia 
Rosie Mosquito, Ontario 
Steven Augustine, New Brunswick 
Frank T'seleie, Northwest Territories 
Frank Calder, British Columbia 
Loretta Kocsis, Manitoba 

I invite you to share your visions, ideas, and views of 
constitutional change and of the relations between the First 
Nations with the Federal government. 

In addition to this travelling Circle, we will be holding four 
constituent assemblies specifically with groups of our citizens 
whose voices must be heard but who are often overlooked in 
developing national policy. The four special assemblies will be 
for Elders, youth, women and off-reserve First Nations people. The 
women and off-reserve people will organize their own meetings, with 
our support, in order to allow the First Nations constitutional 
Circle to hear their voices. The Assembly will organize the Elders 
and youth assemblies, working extensively with organizations which 
now exist to insure their concerns and ideas are_recorded. 
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We hope to carry out a consultation process in which every First 
Nations citizen will be included and no person or group excluded. 
This is our vision of consultation. To be strong when we come to 
present our constitutional positions, we must hear your voices. 
Our strength comes from you. 

our struggle, in. terms of Constitutional change in Canada, is not 
just to rebuild our societies, which have been attacked at every 
point. This is certainly central to our agenda. But we must do 
more than this. We have to alter the fundamental thinking of the 
legal and political systems of this.country so that it reflects and 
includes our voices. We cannot continue to be outsiders in our own 
homelands. If we fail to accomplish this task during the 
constitutional process, we will have two alternatives. One is to 
continue to allow another society to dominate our societies. The 
second is for us to do what·Quebec appears to be doing and seek a 
path that is independent of Canadian society. I believe neither is 
the best route for us: we can be part of Canada. This is our 
homeland, and the Creator put us here with the responsibility for 
it.· I, like you, do not want our land to be divided up by any 
province or government. We must find common pathways toward 
fulfilling our responsibilities to the land. We must ensure that 
our children and grandchildren can also fulfil their 
responsibilities to the Creator on their homeland, with a posithve 
self-image and a knowledge of their importance to Canada. We are 
distinct peoples with inherent collective rights and freedoms. our 
duty is to guarantee our survival as distinct people, which can 
only be secured by our full enjoyment of our treaty and aboriginal 
rights. 

Ovide Mercredi 
National Chief 
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I. IN'l'RODtJCTIOlf 

This booklet has been prepared for the First Nations Circle on the 
Constitution to provide background information on First Nations' 
relations with Canada. It reviews what the constitution now says 
about aboriginal and treaty rights, the past exclusion of the First 
Nations from the Canadian constitution, and the choices we face for 
the future. Aboriginal rights, treaty rights, self-government, 
provincial separation, and land claims are all canvassed below. 

It is important to emphasize that• this booklet is for discussion 
purposes only. It is meant to start debate on the constitution and 
to raise issues for you to consider in preparing your submissions 
to the Circle which will use your contributions to develop a policy 
statement. 

We need your voices in order to develop a position that truly 
reflects the First Nations• vision of the future. our process is 
open and informal. It has been designed so everyone can have a 
voice, including off-reserve people, Elders, youth, and women. 
This is your opportunity to participate directly in the process. 
A list of questions that you might want to consider appears at the 
end of this paper. · 

II. HISTORY or RBLATIONS Bl'l'JflD TII PIRST DTIOHS up cAllMli 
Ci) original understandings 

From the first contact between Europeans and our peoples, our 
relationship with the visitors has been that of equals. In fact, 
when they first set foot in our land the European newcomers 
depended on the First Nations for food, shelter, and protection. 
We have always seen our relationship with the newcomers as being 
that of equals, not inferiors. This is expressed in the very first 
treaties of Peace and Friendship, like those made between the 
Iroquois Confederacy and European powers in the 1600's. 

Chiefs in the Iroquois Confederacy symbolized their relationship 
with the British in th• Two-Row-Wampum Treaty of 1664. The belt of 
white and purple shell beads expressed the rela.tionship as one 
between equals, peacefully coexisting on this land, TUrtle Island. 
Two rows on the belt showed the great sailing ship of the newcomers 
and the canoes of the First peoples. The background is the river 
of life. The rows are separate; each side would steer its own 
course without interference from the other. Each side would 
continue to govern its own affairs independently, without 
interference from the other. This same concept is behind the later 
treaties between the First Nations and European sovereigns, 
including the British Crown. 

The understanding that the First Nations were to be independent of 
and equal to the Europeans was also recognized. in international 
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European treaties such as the Treaty of Utrecht (1713) and the 
Treaty of Paris ( 1763), which followed Britain's conquest of 
Quebec. After that conquest, a Royal Proclamation to all British 
colonies instructed colonial officials on how to relate to Indian 
Nations. The Proclamation explicitly recognized previous practice: 
Indian nations were not to be molested in their possession of their 
traditional territories, and our lands were not to be taken unless 
they were formally transferred to or purchased by the British 
crown. The Proclamation recognized First Nations as the rightful 
occupants of the territory now called Canada and-•instructed 
colonial officials to respect the rights of First Nations peoples 
to govern themselves. The Royal Proclamation is part of the 
Canadian constitution. 

Subsequent changes to this policy were made without our consent. 
As white settlement advanced in Canada and the desire for Indian 
lands increased;- particularly after Confederation in 1867, the new 
federal government unilaterally assumed jurisdiction over Indians 
and Indian lands. section 91 (24) of the British North America Act· 
of 1867 gave the federal government authority over "Indians and 
lands reserved for Indians." The federal government began to 
extend its control over Indians through a policy aimed at 
assimilation. In 1869 the Enfranchisement Act was passed to lure 
First Nations citizens into giving up their special status and to 
give them Canadian-style property rights, thus encouraging their 
integration into the new Canada. In 1876, the federal government· 
passed the first Indian Act, which established an entire system for 
controlling and assimilating the First Nations. This Act is still 
with us today. It has been used to control our lives practically 
since Confederation. It has been amended over the years and no 
longer offers "sober and industrious" Indians the option of 
Canadian citizenship, as it once did, although its constraints on 
First Nations government and citizens are wide. 

(ii) The Indian Act 

The legacy of the Indian Act continues to this day. our families 
were divided by its. sexual discrimination. We were sent to 
residential schools or enfranchised. We lost control over our 
lands. Spiritual practices like the potlatch and sundance and 
traditional governing structures like the Longhouse or 
Haudenosaunee of the Iroquois Confederacy were banned. The effects 
of the Indian Act have threatened our survival as peoples and have 
subordinated us to the newcomers to our lands. We are seen in 
Confederation as wards of the federal government. 

The Indian Act insults the First Nations; it does not treat us as 
equals or independent peoples who can govern their own lives in 
their own lands. It does not respect our place as the first 
peoples of Canada~ It treats us as inferiors to the Canadian 
government, as though we are children in need of supervision and 
control. Because of the Indian Act and its cons~quences, many of 
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our people have lost control of their lives. First Nations 
communities cannot determine their own destiny. We cannot provide 
proper health, education, and social services to our own 
communities because the Indian Act gives the ultimate authority for 
these matters to the federal government and the federal Minister of 
Indian and Northern Affairs. The system we live under according to 
the Indian Act does not reflect our traditions, nor does it allow 
First Nations governments to meet the needs of their citizens. Too 
much of our time is spent reporting to the Department of Indian 
Affairs and meeting the bureaucracy's needs; our pe~ples• needs 
come second. We can only deal with our social and economic 
problems by directly meeting the needs of people in our 
communities, not the needs of bureaucrats or government off.icials. 

The Indian Act system does not conform with the spirit of the 
treaty process. The treaties we entered into, both before and 
after confederation, were based on equality between the First 
Nations and the crown. The Indian Act made us wards of the federal 
government and even denied us access to Canadian courts to enforce 
our treaty rights and to restore the treaty land promised to many 
of our people over a century ago. We will return to treaties later 
in this discussion. 

•(iii) The constitutional Changes 

In 1978 the Trudeau government announced that the constitution 
would be returned to Canada and that a made-in-Canada constitution 
would be developed, including a Charter of Rights and Freedoms. A 
reform package was prepared and the federal government took sole 
responsibility for making constitutional changes. Neither the 
provinces nor the First Nations were invited to participate in this 
process. 

The constitution, as it was approached in 1978, was seen as an 
important statement of what a country is and of how power is to be 
shared among provinces and levels of government. Four years later, 
when the 1982 constitution Act was proclaimed, it included several 
provisions on aboriginal rights. These were developed without the 
direct involvement of the First Nations, although they did seem to_ 
hold out some hope for recognition of our equality and 
independence. Th• key provisions read: 

section JS: 
(1) 

(2) 

(3) 

The existing aboriginal and treaty rights of the 
aboriginal peoples of Canada are hereby recognized and 
affirmed. 
In this Act, "aboriginal peoples of Canada" includes the 
Indian, Inuit and-Metia peoples of Canada. 
For greater certainty, in subsection (1) "treaty rights" 
includes rights that now exist by way of land claims 
agreements or may be so acquired. ,. 
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( 4) Notwithstanding any other provision of this act, the 
aboriginal and treaty rights referred to in subsection 
(1) are guaranteed equally to male and female persons. 

section 25: 

The guarantee in this Charter [ of Rights and Freedoms] of 
certain rights and freedoms shall not be construed to abrogate 
or derogate from any aboriginal, treaty or other nights or 
freedoms that pertain to the aboriginal peopleS""' of Canada 
including: 
(a) any rights or freedoms that have been recognized by the 

Royal Proclamation of 1763; and 
(b) any rig_hts ---or freedoms that now exist by way of land 

claims agreements ~r may be so acquired. 

Section 35 is s~en as the key to progress in restoring our rights. 
It was dropped completely from the package in 1981 when some 
premiers objected to it, only to be later added at the last moment 
in 1982 with the word "existing" inserted. The meaning of section 
35 was too vague in the government's view, and so between 1983 and 
1987 consultations were held to define and elaborate on the 
section. Quebec did not participate in this process except as an 
observer. 

This process. involved a series of First Ministers' meetings (Prime 
Minister and Premiers) to discuss section 35 with representatives 
of the four main aboriginal organizations: the Assembly of First 
Nations, the Metis National Council, the Inuit Taparisat of Canada, 
and the Native council of Canada. These discussions ended in 1987 
without any further amendments or elaborations on what section 35 
meant. The Assembly of First Nations vigorously advanced the view 
that aboriginal and treaty rights include the inherent right of the 
First Nations to self-government and pushed for land rights, a 
process for negotiating self-government, and the financing of First 
Nations government. The only agreement reached by the negotiations 
was on sexual equality, and there was no movement on self
government. 

After discussion broke down in 1987, there was much frustration 
over the fact that the First Ministers of Canada could not accept 
the inherent right of the First Nations to govern themselves-
particularly when this was simply a reflection of the history of 
Canada. When the first white settlers came, we were here, 
governing ourselves. We never gave up· the right to govern 
ourselves; it was suppressed by the Indian Act .. The Assembly of 
First Nations stated the view that inherent self-government was 
already recognized in section 35 without any specific amendment, 
self-government exists; the only question is how to implement it. 

Some communities want to court, using section 35 to challenge the 
government's view of the First Nations as its w~rds, subject to 
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the Indian Act. In 1990, the Supreme court of Canada decided its 
first case on section 35 and brought in a new era in· the 
relationship between the First Nations and Canada. In R. v. 
sparrow, the court held that the.crown must beh~ve in~ manner that 
respects aboriginal and treaty rights, honours its obligations, and 
is not adversarial or hostile toward First Nations. The Court 
acknowledged that section 35 requires a new way of dealing with 
aboriginal peoples. Much was left undefined, and this case did not 
deal with self-government. The Court in fact stated that the crown 
sovereignty over aboriginal . peoples and lands has· never been 
questioned. 

Despite the supreme Court's pronouncements in Sparrow, the post-
1987 relations between the First Nations and the crown have not 
been characterized by honour and respect. The conflict at Oka in 
the sum11er of 1990 marked· ·a new low in our relations with the 
crown, both provincial and federal. The Meech Lake Accord, 
developed shortly after the breakdown of the aboriginal discussion 
process in 1987, was a further insult to us. Meech Lake -
ultimately defeated in Manitoba by the Assembly of Manitoba Chiefs 
and MLA Elijah Harper - aimed to satisfy Quebec's constitutional 
demands in Confederation·. The Accord was developed without any 
consultation with the First Nations. It intended to recognize 
Quebec as distinct society without meeting the First NatiAfts' 
demand for constitutional justice, a demand that goes back long 
before 1867. It became clear in the summer of 1990 that the 
waiting was over. Justice for First Nations is no longer last on 
the political national agenda. The people of Canada now put it at 
the top of the list. 

In 1991 we face a new constitutional reform process. The Assembly 
of First Nations would like to see the relationship between the 
First Nations and the crown restored to one that reflects the 
commitments made in treaties and the Royal Proclamation of 1763. 
we have promoted a relationship with the Crown based on honour, 
respect and equality. We have called this self-government in the 
past; it means having the authority to meet the needs of our people 
without interference in our affairs. It would require something 
fundamentally different from the Indian Act. something expressly 
acknowledging our place as the first peoples in Canada, not as 
9nlookers in the dispute between two "founding" nations. 

III. SBLP•G0J'llUUllll'l' 

our creator, Mother Earth, put First Nations on this land to care 
for and live in harmony with all her creation. We cared for our 
earth, our brothers and sisters in the animal world, and each 
other. These responsibilities give ua our inherent, continuing 
right to self-government. This right flows from our original 
occupation of this land from time immemorial. 
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Before Europeans came to this land, we lived in well-defined, 
distinct societies that survive - however battered - to this·day. 
Each had everything that it needed to survive, including laws 
providing for harmonious living.with each other withi~ our society. 
In many cases, our law was and 1s very complex, and is often based 
on our clans, houses, or kinship and family relationships. We 
governed ourselyes. 

Self-government means having the authority to control our own lives 
and manage our day-to-day affairs without having to ask-permission 
to do so. It includes the authority to make and implement plans to 
meet the needs of the people, to allow people to have control over 
decisions directly affecting them. It also means having the 
necessary financial resources to carry out these plans. The right 
to self-government requires a land base for all First Nations 
peoples. It requires that our land rights be respected. The right 
to self-government is free-standing, it does not depend on 
government handouts. ~ Its implementation will come from power
sharing agreements between the Firs.t Nations and the Canadian 
state. 

A constitutional amendment is now required to undo the wrong 
created by the BNA Act and to place First Nations on an equal 
constitutional footing with the provinces and the federJl 
government. The powers of self-government must be negotiated ~th 
the federal and perhaps provincial governments. These negotiations 
must be based on the wishes of First Nations peoples and these 
wishes will not be the same for all Nations. Some First Nations 
may want to control only a few areas, like health, education, 
social services. Others may want additional responsibilities, such 
as control over justice, wildlife, and natural resources. 
Governing means, among other things, making laws, enforcing them, 
developing and administering policies, developing and delivering 
programs. The key concept in self~government is flexibility so 
each First Nation can chart a course that suits its citizens. 
Areas in which the federal and provincial governments now have 
jurisdiction over us must be given up so that the First Nations can 
take over. Some areas might need to be shared, but each level·of 
government would operate in its own right in its field of 
jurisdiction. The process must be flexible, and i~ must evolve by 
negotiation, not ba set beforehand by Canadian governments. 

We must keep in mind the future growth and development of our 
governments and the needs of generations to come. We must leave 
room for improvement. First Nations must seek the widest possible 
jurisdiction so future changes can be made and no one will be 
locked into an arrangement that does· not work. 

If each First Nation negotiated its own areas of responsibility 
(for example, education, social services, justice), wo_µ,lji this 
result in a patchwork of First Nations government responsi~ttlties? 
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Should there be blanket negotiations at the national level for all 
fields of jurisdiction? These are issues you should consider. 

First Nations jurisdiction could include education, economic 
development, environment, justice, land and resources finances, 
policing, citizenship, residency and taxation. Each of these could 
be exclusive or shared with the federal or provincial government. 
In the case of ·a conflict, the powers of the First Nation would 
have to be paramount to avoid outside control. 

our people have been poor for too long, and we have suffered from 
second-class services. our poverty has been criticized around the 
world by people concerned about human rights. Our poverty and 
fiscal dependence have been used by governments to manipulate us. 
To depart from this history and to be truly independent, First 
Nations governments must have a secure fiscal base. Negotiated 
fiscal arrangements with both levels of government must begin at 
once. Access to land and resources must be part of the discussion 
on fiscal arrangements. These arrangements must not reduce First 
Nations governments to merely administering programs designed 
outside our community. For greater autonomy, our ;iscal authority 
must be direct and our governments must be directly accountable to 
the people. This will give us independence, and it will encourage 
responsible government. 

Self-reliance and financial independence are part and parcel of 
self-government. We must have the power to meet our people's day
to-day needs. Governmental autonomy must go hand in hand with 
fiscal autonomy and increased scope for community development. 

As First Nations become more self-governing and self-sufficient, 
fiscal arrangements could become less conditional. We gn be self
sustaining. At present, the existing fiscal arrangements, coupled 
with our,.poverty, give us little autonomy. Moreover, without our 
lands and resources we will never be self-sufficient. 

There is a difference made between self-government and self
administration. A First Nation government must have the political 
authority to decide what programs to provide, at what levels, and 
under what conditions, and by what process ( if any) it should 
charge its own constituents for services. It must be able to 
decide whether to establish its own· standards or to follow 
provincial standards for services like health care and education. 

Economic development and self-government should grow together, so 
that greater political authority can be accompanied by greater 
self-sufficiency in economic and administrative terms. A 
government with a very limited economic base cannot be truly 
autonomous if it must get most of its funds from another 
government. We must plan for a future of economic security for our 
children and grandchildren. 
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What about our traditional forms of government, our teachings and 
laws? Should First Nations governments be patterned on traditional 
forms of government and leadership? We need to hear from you on 
this question. What is your view? 

IV. ABORIGINAL TITLB AND ABORIGINAL RIGHTS 

The so-called "discovery" of the Americas by Europeans led to many 
debates in Europe about land ownership and sovereignty-in the "New 
World". Theories were put forward to lay claim to or to justify 
the taking of aboriginal lands by the Europeans. One such argument 
was that our lands were terra nullius - that is, First Nations 
homelands were vacant or unknown. In addition, Europeans argued 
that the First Nations, as "pagans" or "uncivilized" peoples, could 
not own land, since we were not "organized" societies. Instead, we 
enjoyed a mere right to occupy and benefit from the land. Finally, 
the notion of "discovery" was used to give European nations 
ownership merely because they were first to arrive. The first from 
Europe, that is. The new lands were not new to us. We were put on 
these lands long befor~ the Europeans arrived. 

The relationship between the European monarchs and aboriginal 
nations was initially governed by the papal donation of 1493, in 
which Pope Alexander VI resolved a dispute between Spain afld 
Portugal about jurisdiction over the new-found Americas by giving 
jurisdiction to Spain. Spain afterward asked Franciscus de 
Vitoria, a well-respected jurist in his time, for a clarification 
of Spain's rights under the papal donation. De Vitoria rejected 
the term, holding that the Pope had no power to grant lands that 
belonged to the aboriginal nations. He held that neither discovery 
nor papal rights could convey any interest in land to the Spanish 
Crown. on the contrary, he- recognized that the aboriginal people 
were like nations unto themselves, and therefore the law of nations 
applied to them. This meant that First Nations lands could not 
simply be taken under the pretence of discovery. 

When the British established colonial government in what is now 
Canada, its legal systam could not cope with aboriginal rights and 
land claims. such matters had never before arisen and British 
common law relies on precedents or previous decisions. There was, 
however, a precedent of sorts: the union of England and Scotland. 
In a ~ase to decide which law applied, the courts found that if the 
inhabitants of a territory that was purchased or conquered by 
England were civilized, their existing law applied until it was 
explicitly displaced by English law. If they were savages or 
pagans, it was assumed that they·had no law and, therefore, the law 
of England immediately applied. If the land was an uninhabited 
"desert", the British took their law with them when they went to 
occupy it. 
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But for the lawyers, there was a major problem: can the discovery 
of the Americas be characterized as a military conquest? To·deal 
with this issue, common law developed three basic principles to 
explain how England came into possession of the lands in the 
Americas: discovery, purchase, and treaties. 

Discovery: 

Discovery gave a right to trade or try to persuade indigenous 
peoples to give up their rights and tenure. According to common 
law, discovery did not give possession or title; it merely 
prevented other European nations from trying to trade or to buy 
land. 

Purchase: 

The British, during colonial expansion in the Americas, always had 
clear instructions as to aboriginal title: they could acquire 
territory only through legitimate purchase of the land from the 
Indians. In the case of The Queen v, Symonds, in 1847, the Court 
stated the British position as follows: 

The practice of extinguishing Native titles, is certainly 
more than two cantur ies old. It has long been adopted by . , .. 
the Government in our America colonies, and by that of ~ 
the United States ••• Whatever may be the opinion of 
jurists as to the asserted strength or weakness of Native 
title ••• it cannot be too solemnly asserted that it is to 
be respected, and that it cannot be extinguished ( at 
least in times of peace) otherwise than· by the free 
consent of the Native occupiers. 

One of the implications of buying land was that it brought the 
purchaser· under the tenure system and law of the First Nation. The 
abuse of purchase by British subjects was largely responsible for 
the Royal Proclamation of 1763, which prohibited individual 
citizens from buying lands from the Indians. From then on, only 
the crown or the government could purchase aboriginal interests in 
land. This policy continues to the present. 

Treaty: 
The British, mainly through the influence of John Locke, held that 
in a natural state, mankind lived without political superiors, and 
the relation of states to each other was one of independence. No 
state had dominion over any other. From this point of view, Locke 
characterized First Nations as independent states. Locke called 
the practice of entering into treaties for specific purposes 
"treaty federalism". Treaty federalism was limited to what was in 
the treaty agreement and did not imply subordination of one nation 
to the other. Many of the early treaties between England and the 
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First Nations were peace treaties. The treaties of peace were held 
to be of the same status as any other international treaty. · 

In view of the above history of aboriginal rights and land title, 
one can conclude that Britain and other European countries 
recognized and respected the land title of the First Nations. They 
had well-established rules for acquiring land from the Indians. 
The recognition of land title went hand in hand with the mutual 
acceptance of independence and equality between Firstyations and 
European nations. 

The Canadian Approach to A!:>original Land Right■ : 

Canada has attempted to avoid the issue of how it gained title from 
the First Nations. Canadci 's attitude seems to be that only 
possession matters; the way in which it came into possession is 
beside the point. In specific conflicts over land or aboriginal 
rights, the usual assumption is that Canada has proper sovereignty 
over to this land. 

The key case that set the Canadian position on aboriginal title is 
that of st. Catherine's Milling and Lumber company v. The oueen 
(1908). The case was a dispute between the province of Ontario and 
the.federal gover~ent over the location of the boundary betw~n 
Manitoba and Ontario. 

The federal government, having entered into a treaty with the 
Indians that dealt with the territory in question, argued that the 
Indians were the true owners of the land. Because the Indians 
ceded the land to the Crown, it came into the exclusive ownership 
and jurisdiction of the federal government. The province of 
Ontario did not disagree with this position. However, they argued 
that once the Crown comes into exclusive ownership and 
jurisdiction, section 109 of the constitution Act of 1867 comes 
into operation and shifts title to the province. Section 109 gives 
exclusive ownership and jurisdiction to the provinces of all 
natural resources, including land within their boundaries. The 
Privy council in England, the highest court of appeal for Canada at 
that time, agreed with Ontario. 

In looking at the nature of Indian title, the Privy Council held 
that Indians did not have absolute ownership rights in fee simple. 
It held that the nature of the Indian interest in the land was 
merely "a personal and usufructuary right" dependent on the 
goodwill of th• sovereign. In other words, the Indians merely had 
the right to use and benefit from the land, but ware never its true 
owners. This interest was held to be a restriction on the Crown's 
title to the land. When th• restriction waa removed, then the 
crown's title was complete. How waa this restriction removed? By 
treaty. When Canada talks about extinguiahment of aboriginal 
title, what it means·by this is that First Nations have given up 
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the right to use and benefit from the land. our rights are 
extinguished so that the government's right increases. 

The st. Catherine's Milling case can be viewed as early Canadian 
common law about aboriginal title. Canada is not prepared to deal 
with the issue of where its title to this. land comes from. The 
fact that Canada still adheres to the ideas found in the case 
attests to the fact that it does not want to question its source of 
title because of the implications such an inquiry would have. The 
st. Catherine's Milling case is, however, questionable, because 
Indian interests were not represented by separate and competent 
counsel. · 

More recent court cases are beginning to deviate from the ~ 
Catherine's Milling approach. For instance, in the case of Calder 
v. The Attorney General of· British Columbia (1973), the supreme 
Court of Canada held that the source of Indian title is not the 
crown, but the First.Nations• occupation of the land since "time 
immemorial". This basis of Indian title has since been upheld in 
other Supreme court of Canada cases such as Guerin . (Musqueam) 
(1983) and Sparrow (1990). Other cases are less hopeful. In 
Hamlet of Baker Lake v. The Minister of Indian Affairs and Northern 
Development (1980), the court recognizes aboriginal title but holds 
that it·can be "superseded by law" at the whim of the Crown. J1ore 
recently, the Bear Island (Temagami) case and the Gitskan case in 
British Columbia are stark reminders that the First Nations are 
still haunted by the ghost of the British Privy council. 

One issue that needs closer examination is that of extinguishment 
of Indian title, through treaty, land claims settlement, or 
otherwise. In Canadian property law, an interest cannot be 
extinguished. It can be sold, given away, transferred, or traded 
for some other type of interest. Canada takes the position that a 
treaty or land claims settlement somehow turns aboriginal title 
into thin air. 

Aboriginal rights and title have tremendous constitutional 
implications. These include recognition of our status as 
independent nation states with the right to enter into treaty 
agreements with other nation states, as well as, -proper remedies 
and restitution for wrongful taking of aboriginal lands, and 
acknowledging our right to economic benefits from lands and 
resources. Should we continue to hold aboriginal rights and title 
sacred? How can we fulfil the responsibility given to us by the 
creator to care for the land? As Thomas Berger observed in his 
Qook village Journey: 

The European discoverers, their descendants, and the 
nations they founded ... imposed their overlordship on the 
peoples of the New World. The Europeans can, and they 
claimed the land. No one has ever advanced a sound legal 
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theory to justify the taking of Native land from the 
Natives of the New World .... 

The pivotal issue for First Nations is how should aboriginal rights 
and title be used to relate to Canada? How should our land 
entitlements be protected in the Canadian constitution? How can 
our land base for self-government be secured? 

v. TREATIES 

The Treaty Rights of Indigenous Peoples is one of the most clouded 
and distorted in the entire colonial history of Canada. Failure to 
comprehend this issue in its correct perspective has caused 
historical, political and l~gal confusion. Canada is a product of 
imperialism, colonialism, foreign occupation and rule by European 
settlers. Through these forces led by France and. Great Britain, the 
Indigenous Peoples were relegated to the footnotes of colonial 
history. · 

In any attempt to perpetuate the colonisation of 'the Indigenous 
Peoples, many methods have been used: Military suppression, 
economic exploitation, political oppression, distortion and 
mutilation of the country's history, its indigenous instituti9ns 
and culture and the manipulation of International law. i 

One of the most notorious distortions invented by some European 
historians and other settler writers is that the Indigenous Peoples 
did not really own the lands. The lands were "discovered" by the 
Europeans. Early in the period of discovery of the New World, the 
papacy articulated the Doctrine of Discovery, which announced that 
Christian princes discovering new· lands had a recognized title to 
them. Th~~ papal bull remains, in effect, to this date. 

Using the European Settler concept of "terra nullius" ( land 
belonging to nobody) and discovery, the settlers have tried to 
secure their title to our lands and resources. The euro-settlers 
have gone so far as to assert that the Indigenous Peoples came 
across the Bering Strait from Asia. Therefore, Indigenous Peoples' 
title to the lands were not secure since the Indigenous Peoples did 
not originate in the Americas. The history of the · Americas, 
however, contradicts these obvious perversions of well-known and 
proven facts. Indigenous Peoples have.occupied the lands of the 
Americas, everyone who arrived after 1492 is a settler or a non
Indigenous person. 

In the alternative, if Indigenous Peoples• did occupy some of_ the 
lands, they did not occupy all the lands. European settlers, than, 
argue another form of definition upon the term "terra nullius". The 
European-settlers said that the term "terra nullius" meant not only 
land belonging to no-one, but also lands without a sovereign as 
understood in Europe. Indigenous Peoples withou~ a sovereign could 
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not really own lands. The Indigenous Peoples could not really enter 
into Treaties with •civilized' sovereigns. Who defines civilized? 
Who defines sovereign? 

It has been a commonly held notion that the Indigenous Peoples have 
no land rights because, they did not till and use all the soil. 
This is an argument which was used in the Gitskan case. The judge 
was heard to say that the Gitskan had no beasts of burden and no 
wheeled vehicles which implied that they did not till and use all 
the soil. As a consequence the assertion was made that the 
Indigenous Peoples had an imperfect title to the lands. 

Henry Reynolds, an Australian Professor of law, in LAW OF THE LAND 
at page 19 wrote: 

common sense, let alone the law itself should tell us 
that this ··argument can't be justified. Only about half of 
Britain was farmed. There was much forest, mountain and 
coastal wetland in England. There was land with very few 
residents - waste and unfenced. but it was (very] (sic) 
all owned. Title to waste land in Britain was as secure 
as title to the best farm land. There was absolutely no 
obligation to cultivate ••• 

Reynolds goes on to argue that the Australian Aboriginal possess 
their country, made use of it and took from it and lived on the 
lands in their own manner of life. 

c. Wolff, one of the most respected jurists of the first half of 
the 19th century and regarded as the founder of a reasoned approach 
to international law wrote in his book, The Law of Nations, about 
the place of nomadic or Indigenous Peoples and the issue of land. 
He said that: 

if the people in question had no settled abode but wander 
through uncultivated wilds ••• they are understood to have 
tacitly agreed that the lands in that territory in which 
they change abodes as they please, are held in common, 
subject to the use of individuals, and it is their 
intention that they should not be deprived of that use by 
outsiders •• • they are supposed to have occupied that 
territory as far as concerns the lands of their use. 

It is clear that even nomadic people who move from place to place 
cannot be legitimately dispossessed.of their land• merely because 
their method of using land differed from that of the Europeans. 
G.F. Von Martens explained: 
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From the moment a nation has taken possession of a 
territory in the right of first occupier, and with the· 
design to establish itself there for the future, it 
becomes the absolute and sole proprietor of it and all 
that it contains; and has the right to exclude all other 
nations from it. 

International law dictates that the settlers cannot 
acquire title to the territory of Indigenous Peoples by 
merely asserting sovereignty or their legal system or 
idealogy upon the Indigenous Peoples. 

In the historical context of settlement by the Europeans in the 
Americas, Great Britain and other European states began a system of 
signing Treaties with the Indigenous Peoples. These Treaties took 
many forms. Some Treaties were for the establishment of peace and 
friendship, oth•r Treaties set aside lands to establish posts for 
farming, trading, still other Treaties set up boundaries and dealt 
with a number of issues which arose as a result of contact between 
Indigenous and non-Indigenous Peoples. 

One well-known Treaty signed between Indigenous Peoples and non
Indigenous Peoples is the Two Row Wampum Treaty signed in 1645 
between the Dutch and the Iroquois. The two rows represented their 
relationship: each independent and sovereign, never to interfire 
with each other. 

The Treaty of 1645 set down the principles of Indigenous Peoples' 
Sovereignty which would guide the signing of Treaties with 
Indigenous Peoples. The Treaty signing between the Dutch and the 
Iroquois set out the boundaries and the political system of each 
signor. The Treaty was to guarantee the non-interference in each 
other's affairs. This is a basic principal of international· law. 

Another basic principle of International Law is: All peoples have 
a right to self-determination. Indigenous Peoples have the right 
to freely determine their own political and legal status without 
interference by another _state. When Indigenous Nations entered into 
Treaties, they did not surrender their rights to self
determination. Indigenous Nations did not allow through the Treaty 
process for the implementation and interference by an alien legal 
system. 

It is clear from the negotiations of Treaties between Indigenous 
Peoples and non-indigenous governments that there was no intention 
on the part of Indigenous Peoples to relinquish their governments 
and legal systems to the settler-governments. 

In almost every Treaty, the concerns of the Indigenous Peoples were 
to preserve and ensure the continuing existence of the Indigenous 
Peoples for the future. It is this basic concept that non
indigenous people do not understand nor attempt to understand. The 

17 



Treaties for Indigenous Peoples is a sacred undertaking made by one 
people to another and required no more than the integrity of·each 
party for enforcement. That the Government of Canada insists that 
the Treaties should be interpreted rigidly as strictly legal 
documents within the non-indigenous legal system has provoked 

. disputes between the Indigenous Peoples and the settler government 
for the last hundred or so years. 

What is the status of Canada in relation to the Treaties? 

Canada did not sign any pre-confederation or any numbered Treaties 
with the Indigenous Peoples. Canada did not posses the authority to 
enter into International Treaties until after the Statute of 
Westminster in 1931. 

The colony of Canada was· a creation of the United Kingdom 
Parliament in hl867. Canada was subordinate to the Imperial 
Parliament and the legal system of Great Britain. Canada, often, 
refers to itself as a dominion. Under international law, there is 
no · term nor a concept for dominion. In Webster's dictionary, 
dominion is defined: 

A self-governing nation of the British Commonwealth other 
than the United Kingdom that acknowledges the British :. ~; , 

Monarchy as Chief of State. 

Canada under International law is a municipal government of the 
United Kingdom despite the Statute of Westminster. H.J. May, a 
Constitutional lawyer declares that "on strictly legal grounds the 
dominions were subordinate to Great Britain". He also pointed out 
that.the term came into usage at the 1907 Imperial Conference when 
the colonial territories evolved from colonial to 'dominion•. It is 
a non-indigenous manipulation of the language to give apparent 
authority when none existed within International Law. 

There is no valid reason why Great Britain should be deemed to have 
been correct in international law in designating her colony of 
Canada a 'dominion• supposedly 'independent' and thus confusing 
international law with her municipal law concepts. 

International Law would be abetting British colonialism and its 
consequences of genocide and theft of resources and lands; if it 
were to lend any legal validity to the status of Canada as an 
' independent• state based upon the abuse and manipulation of 
international law by Great Britain and Canada. Indigenous Peoples 
have long maintained that the only time Canada will be an 
independent state in international law shall be when the vast 
dispossessed Indigenous Peoples have regained control of our 
territories and political power in accordance with the 
international law principle .of our inalienable right to self
determination. 
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Under International Law principles, Canada is a colony that was 
never decolonized. This case should be brought to the attention of 
the United Nations' committee on Decolonization. When a colony is 
decolonized its control reverts to the Indigenous Peoples who were 
colonized. It does not remain in the hands of the settlers who were 
the instruments of colonization. Decolonisation is for the 
colonized peoples not for the settlers of the colonial power. 
Canada is the Americas' equivalent to South Africa of the African 
continent. 

There are many tenets of International Laws which Indigenous 
Peoples can accept to help them regulate their lives. But there is 
one tenet of International Law which cannot be accepted in the 
twentieth century, that is: the support for the colonial powers to 
assert their sovereignty over our Peoples and territories in 
complete violat;on of our International Treaty Rights. 

our Treaties need to be recognized. Strictly speaking recognition 
is a matter of political or state policy rather than of law. It is 
not a legal act or a requirement. Recognition may be de facto (by 
fact) or de iure (by·right). our Governments exist as a matter of 
pure fact. our government entered into Treaties with Europeans upon 
contact. That is a fact. It is a legal fact. Indigenous Peoples did 
not need any settler sovereign to give us a government to enter 
into Treaties. The Governments existed because we existed ./as 
Peoples. 

Under Article I of the 1933 Montevideo Convention, in order for a 
nation to be recognized under International Law, it must possess 
four characteristics: 

1. a permanent population 
2. a definite territory 
J. a government 
4. a capacity to enter into relations with others. 

When Canada, in 1982, formed themselves into an independent stat~, 
the Indigenous Treaties were never dealt with by the Government of 
Great Britain. Canada has tried to unilaterally assume jurisdiction 
over the Treaties. This is not acceptable and is contrary to the 
principles of International Law. When Great Britain and Canada 
failed to deal with the Treaties at an Imperial Conference as 
required by British Constitutional Law Convention prior to 
patriation, control over the lands and resources should have 
reverted to us as a matter of international law. 

Indigenous Peoples are still maintaining their Treaty Rights. These 
rights have obligated the state of Canada to provide certain 
benefits to the Treaty Peoples. However, Canada has incre~singly 
taken the position that the rights enjoyed by Treaty I\· 1enous 
peoples is a result of Canada's benevolent actions rathe ian as 
an obligation. 
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What is th• PUtur• of Indigenous Treati••? 

Through the constitutional process, do we want to have our 
International Treaties entrenched under the municipal laws of 
Canada? oo we want to have our Treaties subjected to interpretation 
by a system based upon oppression and outdated European notions of 
settlement, conquest and discovery? Or do we want to set up 
something outside of the Constitutional Process to deal with the 
issues related to the Treaties? 

The Provinces of Canada do not possess any International Law Status 
to enter or sign International Treaties with Indigenous Nations. Do 
any First Nation want the Provinces to be part of the Treaty 
process? It would seem that the legal position is that the First 
Nations with Treaties must first come to some agreement with Canada 
on the recognition and implementation of the Treaties prior to 
involving any of the Provinces. Why would Indigenous Peoples want 
to elevate the status of the Provinces from their municipal law 
position in International law to that of being equal partners with 
Indigenous Peoples? It seems clear that the Indigenous Peoples are 
the ones possessing the real legal power on the Treaties. It 
remains for them to determine how best they want their treaties 
protected. · 

VI. PROVINCIAL SIPARATIOB 

In recent years, political parties and interest groups in various 
provinces and regions of Canada have raised the possibility of 
separation from Confederation. In most cases, this reflects a 
dissatisfaction with perceived imbalances in the political and 
economic institutions of the country. In the case of Quebec, 
separation is also portrayed as an expression of political and 
cultural nationalism, as a means of ensuring the preservation of 
French culture and language in anglophone and multicultural North 
America. Groups usually raise the question of separation in order 
to press for the redistribution of power between the federal 
government and provinces or regions. 

Only in the case of Quebec, however, is the prospect of provincial 
separation a real possibility, and one that carries the ·support of 
a significant portion of the province's population. Only in Quebec 
is the concept of separation an integral element of the province's 
political and popular culture, one that is being actively examined 
and promoted by legitimate political parties, social groups, and 
influential individuals. There is a very real possibility that, if 
Quebec is not given special status and powers in Canada's 
constitution, the province will leave Confederation. 

The prospect of Quebec's separation is of critical importance to 
all people and governments in Canada. The implications are broad 
and profound. If Quebec leaves, what will the ~ffects be for the 
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nature of Canada, for the viability of Canada as a nation and, 
specifically, for the protection and exercise of aboriginal and 
treaty rights, including First Nations' self-government? 

Eleven distinct First Nations occupy traditional territories in 
Quebec. The Northern Quebec Inuit, the Crees of James Bay, and the 
Naskapi of north-eastern Quebec occupy lands under treaties that 
involve about half of the land mass of Quebec. The Montagnais, 
the Attikamek, the Algonquin, the Micmacs, the Mohawks, the 
Abenaki, the Maliseets, and the Huron-Wyandot claim~ ~boriginal 
title to about one third of the rest of the province, in addition 
to their existing reserve lands. Clearly, any withdrawal by Quebec 
from Canada, or even any transfer of jurisdiction from the federal 
to the provincial government, would have a tremendous impact on the 
jurisdiction, lands and resources of these First Nations within 
Quebec. 

Tb• status of Pir■t Nations: 

How, specifically, would First Nations rights be affected by Quebec 
separation? To understand the implications, we need to examine 
first, the rights of First Nations, and, second, government 
obligations to and relationships with First Nations. 

Pirst Rations Rights: 

Distinctiveness 

The First Nations exist as distinct societies within both Canada as 
a whole and the province of Quebec in particular. First Nations 
are the original peoples of Canada and are co-founders of modern 
Canada. First Nations have distinct cultures, languages, political 
traditions, and territories. 

sovereignty 

First Nations are sovereign peoples within Canada and within its 
provinces and territories, including Quebec. Before European 
settlement, we exercised this sovereignty by occupying and using· 
our lands. We never surrendered this sovereignty; it continues 
today. Thia sovereignty was confirmed by such legal measures as 
the Royal Proclamation of 1763, by the treaty-making process, and 
by Supreme Court of Canada decisions in 1990. First Nations have 
always related to the other co-founding nations of Canada on a 
sovereign, equal, nation-to-nation basis. 

Aboriginal and Treaty Rights 
Some First Nations in Quebec (and elsewhere in Canada) have 
treaties with the federal crown and are entitled to certain rights. 
All aboriginal peoples are entitled to aboriginal rights, including 
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title (ownership) to lands and resources and the right to self
determination. The Canada Constitution ( Sections 2 5 and· 3 5) 
recognizes and aff inns existing aboriginal and treaty rights. 
First Nations can exercise these rights anywhere in Canada, 
including the province of Quebec. All governments of Canada are 
bound by law to respect these provisions of the Constitution. 

Territorial Jurisdiction and Title 

First Nations' sovereign jurisdiction over traditional territories 
in Canada has never been given up by conquest, sale, treaty, 
abandonment, or any other means~ The aboriginal peoples in Quebec 
and other parts of Canada have never lost their original title to 
and jurisdiction over their traditional lands. These lands are not 
"owned" by the pr·ovinces; they are merely situated within provinces 
and within Canada {a reality which has grown up around us). Many 
governments recognize this legal fact, and are negotiating land 
claims agreements with First Nations, especially with those Nations 
without treaties with the crown. 

self-Determination and Human Rights 

In addition to the rights stated above, international law is 
evolving protection for the rights of aboriginal peoples worldw,~e. 
This law would be violated by the separation of a province from 
Canada. At the United Nations, for example, a convention made by 
the International Labour organization and a draft Declaration on 
the Rights of Indigenous peoples together .set standards for all 
nations to follow in order to respect aboriginal human rights to 
self-determination, protection of culture, and ownership and 
jurisdiction over traditional lands. 

Government Obligations and Relationships to First Nations 
The First Nations of Canada have a principal and special 
relationship with the· federal government based in history and 
custom and recognized in law. our relationship with provincial 
governments is secondary. Canada has cona~itutional and statutory 
obligations and responsibilities to First Nations under treaties, 
the Indian Act, and many other acts and agreements. 

As mentioned earlier in this paper, sections 25 and 35 of the 
Canadian Constitution require all governments of Canada to respect 
existing aboriginal and treaty rights. The federal government also 
has obligations to First Nations under the treaties. As well, 
section 91(24) of the Canadian Constitution assigns specific 
responsibility to the federal government for "Indians and lands 
reserved for Indians". The federal Indian Act, passed by 
Parliament under the authority of section 91(2~) of the BNA Act, 
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imposes certain fiduciary (trust) obligations on the federal 
government, including: protection of reserve land and resources 
held in trust; provision of services such as education, health 
care, and housing; and protection of our hunting, fishing, and 
trapping rights. In addition, certain rulings by the Supreme Court 
of Canada instruct· the federal and provincial governments to 
respect fundamen~al aboriginal and treaty rights. 

All of these political, legal and human rights of First Nations, 
and obligations and responsibilities of governments to First 
Nations, are lawful barriers to any. declaration of independence or 
negotiated separation by any province, Quebec included. 

The Position of the Province.of the Province of ouebec 

The Province of Quebec, with· its francophone majority, is seeking 
special recognition in the Constitution of Canada of its 
distinctive culture, Jlong with additional powers to preserve and 
promote French culture and language in Quebec. It claims a right 
to ·self-determination and to be different from any other province 
in Confederation. Many Quebecois believe that Quebec can never 
achieve self-determination as part of Canada and that the province 
should leave Confederation and become a sovereign state. If Quebec 
cannot achieve its goals through negotiations with the feder,1 
government and the other provinces, it will no doubt chart a coune 
of separation from Canada. 

While Quebec has not signed the Constitution of Canada since it was 
"brought home" from Great Britain in 1982, Quebec is politically 
and constitutionally a province of the Confederation of Canada. It 
has equal powers to any of the other nine provinces; it uses and is 
bound by the provisions of the Constitution; it participates in 
national institutions like Parliament and the Supreme Court; it 
accepts funding from the federal government. It also has special 
powers, which other provinces do not, such the as right to promote 

. the French language and to use the French civil law system instead 
of British common law. 

Great tension marks the relationship between the province of Qu~bec 
and the First Nations whose lands are within its boundaries. 
Quebec has never recognized and accepted the right of First Nations 
to be.recognized as founders of Canada and as distinct societies, 
to be self-governing, to have the power to protect their cultures 
and languages, or to preserve their territories from outside 
interference. Yet these rights are exactly what Quebec demands 
from the rest of Canada. Quebec has clearly stated that it regards 
the land and rich ·natural resources within its current provincial 
boundaries - including the two-thirds of the province claimed by 
First Nations - as exclusively its own. If Quebec leaves Canada, 
it will try to take these lands and resources with it. 
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In summary, Quebec does ~ recognize First Nations' 
distinctiveness, sovereignty, aboriginal rights, territorial 
jurisdiction and land title, or right to self-determination. And 
events during the summer of 1990 at Oka (Kahnesatake) and Kahnawake 
showed little respect for the human rights of First Nations people. 
The plans for James Bay II Hydroelectric project have raised 
further concerns. 

Th• Po•ition of First Nation• 

The Assembly of First Nations, and particularly the First Nations 
inside Quebec, have expressed a clear and consistent position 
towards Quebec. This position can be summarized as including: 

The First Nations recognize Quebec's right to seek to change 
its political and constitutional status with the federal and 
provincial governments. First Nations merely seek recognition 
of the same right. 

The First Nations understand and accept Quebec's -aspirations 
to be constitutionally recognized as one founding nation of 
Canada and as a distinct society, and to have the powers 
necessary to preserve and promote the French language and 
culture. First Nations merely seek the same recognition~A 

No arrangements tor Quebec can prejudice or diminish First 
Nations rights, interests, and aspirations. 

First Nations seek to have their own authority and right to 
self-determination as explicitly recognized and protected by 
the Canadian Constitution, in the same way that the internal 
sovereignty of Quebec or any other province is recognized and 
protected. · 

How should First Nations respond to Quebec separatism? How should 
we respond to Quebec's desire to be accommodated in Canadian 
Confederation? 

F'irst Nations do not recognize, and will not recognize 
Quebec's claim to ownership and jurisdiction over traditional 
aboriginal lands. If the province of Quebec declares or 
negotiates independence from Canada, it cannot include the 
two-thirds of the province's land mass over which First 
Nation• claim title and jurisdiction. 

There is no legal or constitutional way for Quebec to separate 
from Canada, either unilaterally or through negotiation and 
approval from Canada. 

The federal government is constitutionally obligated to 
protect the aboriginal and treaty rights of First Nations. 
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First Nations will take such measures as they decide are 
necessary to protect their own rights. 

Although the First Nations support the legitimate political 
aspirations of Quebec within the Canadian federation, nevertheless 
the way in which Quebec achieves its objectives may strike at the 
very foundation of First Nations rights. First Nations in Quebec 
and across Canada have stated clearly that they will not allow any 
diminishment of their rights to occur as a result of new 
constitutional arrangements or because of provincial-separation 
from Canada following a failure to reach new constitutional 
arrangements. 

CONCLtJSION 

First Nations must respond to the demand for separation by Quebec. 
More than this, however, we must state our vision of our place 
within confederation. This vision must be guided by the needs of· 
our people on their homelands. 

How can self-government be respected? How can we have healthy 
communities? We must ensure that our children grow up healthy, 
whole, and sure of themselves and their heritage. The effects.pt 
colonialism, racism, and government control must be erased. We are 
essential if the circle of Confederation in Canada is to be· 
completed, and this can happen only when the lie of~ founding 
nations in Canada is laid to rest. We must find pathways to our 
future survival as equal, independent peoples. 

SPEAK NOW FOR OUR FUTURE. 
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OQISTIONS 

The following are questions that you might want to consider for 
your presentation to the First Nations' Circle on the Constitution. 

1. How can we built healthy strong First Nations communities? 

2. What does self-government mean for you and your First Nation? 

3. Should self-government be negotiated nationally or on a 
nation-by-nation basis? 

4. What traditional values can become part of your aboriginal 
government? 

5. What areas should First Nations governments control ( for 
example, ·health, education, language, etc.)? 

6. Are land rights relevant to the constitutional process? How 
should land rights be protected? 

7. How can our treaties be renewed with Canada? Should self
government agr.eements take the form of treaties? 

Ii G ~ 

s. How should the First Nations respond to Quebec separatism? 

9. Should the federal government protect First Nations' interest 
in Quebec if that province charts a course of separation from 
Canada? 

10. How does/did your First Nation relate to other First Nations? 
Can we form nation-to-nation alliances for self- government? 
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FIRST NATIONS CIRCLE ON THE CONSTITUTION 

COMMON CONCERNS NOTED IN 12 HEARINGS 

1. Inherent right to self-government. 

2. Protect aboriginal languages and culture. 

3. Aboriginal women's rights musr be protected. 

4. We need to unite and speak. with one aboriginal representative 

voice. 

5. Treaty rights must be recognized. 

6. Settle our outstandin9 land claims. 

7. We need to control all aspects of our lives. 

8. There are traditional· forms of aboriginal government ie. 

MicMac Grand Co~cil, the Confederacies and Potlatches; these 

forms of government have looked after our people for thousands 

of years. 

9. Ten years is too lon9, we must act now. 

10. Property rights in the propasal is not acceptable for natives 
~(:" ' 

especially for WOiien. 

11. There are two basic philosohpies or world views - one is 

indigenous to North America and one that is foreiCiffl to this 

land therefore we need to have two distinct constitutions. 

12. Quebec cannot separate without settling outstanding business 

with the aboriginal peoples. 

13. Quebec is distinct so are aboriginal people. 

14. We need a national aboriginal peoples sU11111it to discuss our 

constitutional issues. 
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SUGGESTED QUESTIONS POR COMMISSIONERS 
TO ASK PARTICIPANTS AT BEARINGS 

1. What was the original relationship between First Nations and 
Europeans? 

How was this relationship understood by aboriginal people? 

What is a treaty? 

What do you understand treaties to mean? 

What did aboriginal people gain/lose/give up through treaties? 

What do you think are the obligations of Canada under the 
treaties? 

What is the importance of the Royal Proclamati-0n of 1763 for 
aboriginal people? For government? 

What is the significance of the Ruperts Land transfer? 

Should the relationship with Canada be changed? If so, how?· 

2. What is aboriginal title? 

How do/did aboriginal people protect the environment? 

What were the original boundaries between First Nations 
homelands? 

How should the issue of land rights be reflected in the 
const.i tut ion? 

What were the original instructions by the Creator about the 
land? 

3. How ·did your nation traditionally govern itself? 

How were leaders selected? 

What kind of issues and concerns did the traditional 
government make decisions about? 

·What kind of issues and concerns required collected decision? 

How has the traditional form of government been affected by 
treaties? By the Indian Act? 

What is the source of the right to self-government? 



Has this right been surrendered? Extinguished? 

Should this right be constitutionally recognized? If so, how? 

4. How did your nation relate to other nations? 

What kind of issues and concerns lead your nation to enter 
into agreements about with other nations? 

How did your nation ratify agreements with other nations? 

How were violations of.agreements redressed? 

s. What was the original territory of your nation? 

How were boundaries between First Nations determined? 

What was the land traditionally used for? 

How have treaties or the Indian Act affected traditional 
Indian lands? 

How do you understand the original relationship between First 
Nations and Europeans about land? 

Can lands ever be surrendered? If so, how? If not, why not? 

Are land claims outright sales of First Nations lands? 

If not, what is the purpose of land claims? 

What is the relationship between land and government? 

Should First Nations land rights be constitutionally 
protected? 

6. What is the meaning of S.91 (24), S.35, S.25? 

What is your understanding of these sections? 

Should they be amended or simply re-interpreted? 

Should the Charter of Rights and Freedoms apply to your First 
Nation? If so, why? If not, why not? 

How did your First Nation protect the rights of individuals? 

What kind of rights needed protection? 
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7. What is the role of Elders, women, and youth regarding 
religion, economy, leadership, government and education? 

e. Wh_at should be the relationship between First Nations and 
provinces? 

Should provinces be involved in First Nations affairs? 

9. What is your view of Quebec and its threat of separation? 

Should Quebe.c be given special recognition and special powers? 

Should the French language and culture be given special 
protection? 

What is your view of official bilingualism? 

10. What specific reforms would you like to see of the 
constitution? 

What role should First Nations play in a new Canada? 
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