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RESOLUTION OF FIRST NATIONS FORUM
NWT LEGISLATIVE LIBRA
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MARCH 21, 1994

WITHOUT CONSULTATION

Whereas a number of First Nation leaders and representatives for First Nation organizations and
First Nation Governments have met in a forum at Yellowknife, N.-W.T., on March 21, 1994, to
discuss the Mackenzie River Basin Committee’s (M.R.B.C.) process of interaction with the
several aboriginal organizations which have attended meetings of the M.R.B.C., and the draft

Mackenzie River Basin Transboundary Waters Master Agreement; and

Whereas the First Nation leaders and representatives find the process of discussions undertaken -
by the M.R.B.C. to be incommensurate, and not meeting the standards of procedural fairness
that are required of the Crown when dealing with First Nation Governments as a fiduciary to

First Nations; and

Whereas the existing water management regimes established by the several Provincial and
Territorial Governments do not adequately address the rights and interests of First Nation
peoples, the proposed Master Agreement and Bilateral Agreements do not adequately address
the rights and interests of First Nation peoples, and the Federal Crown has not acted to protect
the rights and interests of First Nation peoples vis-a-vis these existing Provincial water
management regimes; and

Whereas the First Nation leaders and representatives find that the proposed draft Master
Agreement is not comprehensive, in that it does not allow for the active involvement of First
Nation Governments in management of the Basin, for First Nation Governments to sign the
Master Agreement as parties in their own right, and for incorporation of clauses within the

Master Agreement which will protect First Nation interests;



o

Now Therefore:

Be it resolved that the First Nations Forum advises the M.R.B.C. that it will be a breach of the
Crown’s fiduciary duty, to protect First Nation interests, for the Crown to execute the

proposed draft Master Agreement; and

Be it resolved further that the First Nations Forum requests that the M.R.B.C. advise the several
Federal, Provincial, and Territorial Government Ministers that it will be necessary for their
Governments to enter into negotiations with First Nation Governments regarding development

of a Mackenzie River Basin Transboundary Waters Master Agreement; and

Be it also resolved that the First Nations Forum advise that the Crown must enter into these
negotiations in the role of fiduciary to First Nation Governments, and must conduct the

negotiations under rules of procedural fairness that will uphold the honour of the Crown; and

Be it further resolved that the purposes of the negotiations between the Crown and First Nation
Governments shall be the identification of First Nation rights and interests related to water, and ~
for reaching agreement as to the development of specific clauses which shall be included in the
proposed Master and Bilateral Agreements for the purpose of empowering First Nation
Governments and to participate as parties to these Agreements and to exercise First Nation

rights of governance over water management within the Basin.



ADDENDUM TO RESOLUTION OF FIRST NATIONS FORUM

A. Government to Government Relationships

1. There are at least three distinct classes of First Nation-Crown relationships involved in the

consideration of the Mackenzie River Basin Transboundary water agreements. These include:

e relationships between the Crown and First Nation Governments having rights and interests
unaffected by Treaty,

e relationships between the Crown and First Nation Governments which have entered into
numbered Treaties (i.e., Treaty #’s 6, 8, 10, and 11), and

e relationships between the Crown and First Nation Governments which have entered in
“Modern” Treaties.
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The Provincial Crowns involved in the negotiations over the draft Master Agreement have

different relationships with First Nation Governments dependent upon how adrmmstratlon over

natural resources was vested in the Provincial Crown.

3. Territorial Governments involved in the negotiations over the draft Master Agreement
currently have no jurisdiction over this resource.

4. The Federal Crown has no effective legal vehicle to compel the Provincial Crowns to

administer natural resource use in the interests of First Nation peoples. The Federal-Provincial

relationship does not allow for the exercise of fiduciary duty by the Crown toward First Nation

Governments.

B. First Nation Governments

1. The several First Nation Governments, having inherent powers of Self-Government, have
organized into a number of First Nations organizations and approached these meetings with the
Mackenzie River Basin Committee with different mandates, perspectives, and objectives.

These mandates, perspectives, and objectives have been developed within the respective
contexts of the Government to Government relationships previously described.

2. The First Nation organizations which are participating in this forum have identified three areas
of shared understanding with regard to the process used by the Crown to establish a dialogue
with us about the Master Agreement. The three areas include:

i. the current process is incomplete and does not meet standards of procedural faimess
required of the Crown as our fiduciary;

ii. the proposed draft Master Agreement is not comprehensive enough to address the range of
First Nation objectives identified in this forum; and

iii. there is a need for negotiation between the Crown and First Nation Governments regarding
development of an agreement which is comprehensive enough to address this range of First
Nation objectives.




C. Purpose/intent of the Resolution

The resolution presented to the Mackenzie River Basin Committee reflects this shared
understanding.

The resolution presented to the Mackenzie River.Basin Committee is without prejudice to those
perspectives and objectives presented by individual First Nation organizations or First Nation
Governments.

Each First Nation organization represented at this meeting, and each First Nation Government has
the exclusive prerogative to conduct its affairs related to the proposed Master Agreement as that
organization or First Nation Government so chooses.

Some of the First Nation organizations present here are concerned about the need for
development of either an Agreement or an Interim Agreement that will allow them participation in
a Basin monitoring process that is effective for identifying, scoping, and correcting water
management abuses that impact on First Nation peoples.

Other First Nation organizations are concerned that the current draft Agreement has no means of
enforcement other than by existing Crown enforcement agencies.

First Nation organizations are concerned that the current draft Agreement does not rest on clearly
defined relationships between the Crown and First Nation Governments, regarding water
entitlements and First Nation management prerogatives that are contained in “modern” treaties or
land claim settlements.

Those First Nations who are not signatory to Treaty or land claim settlement are concerned that
the current draft Agreement does not provide for clear relationships between their rights of Self
Governance and control over water resources and the Crown’s intent to develop a transboundary
water management regime that will affect their interests.

These concerns, and others will have to be identified through a process of government to
government negotiation, within the context of a fiduciary obligation of the Crown to act in the
best interest of the First Nation peoples.

Since the MRBC does not have a mandate to undertake these negotiations, the first step in this
process will have to be establishment of a Crown-First Nation negotiation process, and the
elaboration of clear mandates under which all respective parties will proceed.

Each First Nation organization represented at this forum will undertake pre-negotiation
discussions with those First Nation Governments and peoples which form its constituency or
polity. .

The purpose of these negotiations will be to identify how that organization should proceed, and
what mandate the First Nation Government or peoples will provide to the organization.
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