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appellant had the requisite interest under art. 35 of the C.C.2 to
file an appeal.

Appeal allowed.

Re MacKinnon and Government of Prince Edward Island:
City of Charlottetown, Intervener

{Indexed as:  MacKinnon v. Prince Edward Island]

Court File Na. G3(-10360
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Constitutional law — Charter of Rights — Right to vote — Prince Edward
Island legislation imposing mandatory division of electoral districts among
three counties — Significant variances in number of volers in some districts
from provincial average of volers per district — Legislation contravenes
right 10 vote — Not reasonahle limit — Canadian Charter of Rights and

=~

Freedoms, 5. 3 — Election Act, R.5.PE.L 1953, ¢. E-1, ss. 147 to 151,

Constitutional Iaw — Charter of Rights — Enforcement of rights — Reme-
dies — Provincial clection legislation governing distribution of seats con-
travenes Charter right to vole — Appropriate remedy is declaration of
mvalidity suspended for reasonable period 1o allow legislative action —
Canaduan Charter of Rights and Freedoms, 5. § — Election Act, R.S.PE.L
1988, ¢. E-1ss. M7 to 151

The Prinee Edward dsland Flecton e, B3 PEL 1938, ¢ E-1, imposes a
aundatory division of the 16 provinenl clectoral disteicts among the three
provincial counties. Each distriet elects 2 councillue and assemblyman. The
disparities beiween the number of voters i distvict and the provineial average
ranged between 115% over the averaee and 53% under, Twelve distriets were in
exeess ol 40% vver or under the provinesal average.

On an apphication for a declaration that ss. 147 o 131 of the Election Act
contravene the Canadure Charter of Keghts aad Frocdums and for other relief,
held, the application should be granted.

Section 3 ol the Charter puarintess every eitizen the rvighl o vote i 2
provincial election, The existing cleetoral distrdition in the provinee provides
madequale representition oo Legee peteentage of the voters beeause ol the
sprnilicant viriees e populition o the clectoral distriets, Faetors sueh s
commnty lnstory, connamines of mdeeest and  the tesd o neiotain an
approprite urban/eoeal and vegenad badaee s pehitieal representation do it
suppedrt euncluston ol the exasting extreme devitons are HeeessIEY Lo eresire
the better povertment of the popaaec as aowhobe, Thereiare, s50 LT W 131 ol e
Avtvialite 5. 3 of the Charter, s thee mfmngenient s oot saved by <0 1 While the
abyeetives ol ensuring an approprcte uebuanZoeead and vegonad balanee i pobitiead
representiiien {o eosure bether government e pressinge ol suhstantial, the
means wdopted e not proportional or appreopeate, The Jegashative regquirenent to
have clectoeal districts distrbatedd reltmeele vqeadly somonge the three conntivs s
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completely arbitrary and the population variances across districts cannot be
Justified on the basis of urban/rural and regional considerations,

While the provisions of the Aet are contrary lo the Charter, they will stay
provisionally in place pending neeessary legislative action (o remedy the defects.
If remedial action is not 1aken within a reasonable period, submissions as to the
appropriate period necessary to remedy the legrislation may be made (o the court.
[t is not appropriate to grant the remedy sought, which included a request for an
order that clectoral redistribution be carried out by a non-partisan, independent
boundaries commission and that a minimum variance for voter parity be specified.

Neference re: Electoral Boundaries Comntission Ael, ss. 15, 20 (Sask.) (1991),
81 D.L.R. (4th) 16, {1991) 2 S.C.R. 158, 5 C.R.R. (2d) 1. [1991] 5 WW.R. 1. 94
Sask. R. 161, 127 N.R. 1, 27 A.CWS. (3d) 602 Divon v British Columbia
(Allorney-General) (1989). 59 D.L.R. (4th) 247, {1989] 4 W.W.R. 393, 35 B.C.L.R.
(2d) 273, 15 A.C.W.S. (3d) 121: £ ». Oalkes (1986). 26 D.L.IR. (4th) 200, 24 C.C.C.
{(3d) 321, (1986] 1 S.C.R. 103, 50 C.R. 13d) 1, 19 C.R.R. 308, 65 N.R. 87, 533 Q.R.
(2d) T19n, 16 W.C.B. 73. apld

Other cases referred to

Reference re; Electoral Boundaries Conumission el (Alherta) (1991). 86
D.LR(4th) 447 (159211 WAWE, 481, S WA.C. 70, 120 AR 70, 83 Aha. L.R. {2d)
210. 30 A.C.WS. (3d) 378 fdiran v, British Colwmbia (At orney-Geaeral) (1959),
60 D.L.K. (4Uh) 445, 37 B.C.L.R. (2d) 231, 16 A.C.WS. (3d) 12
Statutes referred {0
“Act respecting the representation of the people in the Legislature™ 1803
Cianadian Charter f{f‘l:“"!‘:{s tee! Frevefonns ss. 1,3
Flection Act fanz, STE T 1963, . 1
Fleetion Act, RSPEL 1988 ¢ B b ss 147, LIS, 149, 1500 1401
Electoral Bowdiorres Conpssion Aet, 505, 1936-87-88, ¢ E-G.1 frepealesd by

s. 18 of, and repluced by 1990-41, ¢, E-6.11]. 5. 20

Flectorad Bundaries Fradmstoent Aed, RUS.CO 1983, ¢ E-3

AprricaTtioN for a deelaration that ss. 147 to 151 of the
Flection Aet (PE.LY contravenes s. 3 of the Cawad i Charter or
Riglits and Frecdoms,

Dotores Mo Crawe Tor applicant.
Gaordon L. Caanphiel? and Lasewary Seott, {ur respondent.
Deavidd W ffooley and Newvew A Coamphell Tor mtervener.

DEsRocuEs J.:—On February 15, 1991, the applicant, Donald
MacKinnon, filed an apphication with the court seeking:

(1) An Order and Declaration that Sectiwons 147, 148 149, 150 and 151 of
the Efection At KOS PR 198K Chapler BE-1 as amended, (heremnalter
referred to s the Aes) are null, voud and of ag foree or effect 1n that
they e inconsistent with and contravene the Cuanadinn Charter of
Il’llf]h[.\' el I'.l'r'u!ruug

(2) Such other vemedy as this Hunourable Court may deem just and
appropriate wn all crecumstaness pursuant Lo section 24 of the Charter,
and the mherent junsdeton of this Honourabie Court, including:
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(a) an Order setting the time within which the Government shall enact
legnslation providing for 2 redistribution of provincial electoral
boundaries conforming io the requirements of the Charter; and

(h) in default of valid legislution being enacted. an Order setting the
provincial electoral boundaries {or the 16 provincial districts
required by Section 147 of the said Elecfion Aet.

By consent of the parties, the Citv of Charlottetown has
intervened as a party to the application.

I should mention that in the application MacKinnon alleges
possible infringement of a number of sections of the Canadian
Charter of Rights and Freedoms, but the only issue at trial is
related to a possible infringement of s. 3.

The vmpugned distribution

Section 147 of the Election Aet provides for the creation of 16
provincial electoral districts. According to 5. 151 of the Act, each of
the 16 districts is to be represented in the Legislative Assembly by
two members, one councillor and ene assemblyman.

Historicaliy, Prince Edward [sland is divided into three counties,
Prince. Queens and Kings. The Election At mandates that
representation in the Legislative Assemblv shall be apportioned by
counties. Section (1) of the Act divides Prince County into five
electoral districts and the composttion of cach of the five districts is
provided in s, 148(2) to (6). Queens County is divided by s. 149(1)
mto six electoral districts, the composition of which is set by
s. 149(2) to (7). Scction 150(1) divides Kings County into five
electoral districts, the composition of which is detailed in s. 150(2)
to (6).

Much as does the Electoral Deondarics Contission Aet, S.S.
1986-87-88. c. E-6.1, which is subject of the decision of the
Supreme Court of Canadu in £ rerenee ver Electoral Boundaries
Conmission Ael, sso 15,0 20 (Sasly (1991}, 81 D.L.R (4th) 16.
[1991] 2 S.C.R. 158, 5 C.RK. (2dy 1 [hereinatter called “Carter”),
the Prince Edward Ishoud Act imposes a0 mandatory division of
clectoral districts among the theee counties, I s the pereeived
eflect of this mandatory division on the rght to vote ensheined in
s.o3 of the Chawter that is at issue o this ease, 1 will examine in
more detwsl fater in s judgment how the decline in the rural
population of this provinee and the corresponding growth in the
population and  peographical boundaries of urban areas have
resulted i provineial electoral map whieh s seen to be, at least
by the applicant and the intervener, quite “lopesided ™.



MackiISNON v, PRINCE EDWARD ISLAND 65

The right to rote
The right to vole is of paramount importance. It is one of the
most fundamental rights and constitutes the very basis of demo-
eratic political systems. However, il was not protected by any
direet constitutional guarantee unlil enshrined in =03 of the
Charter which reads:
3. Every citizen of Canada has the right to vote in an election of members of

the House of Commons or of @ legislative assembly and to be qualilied for
membership therein.

I am indeed [ortunate thal the scope and purpese of s. 3 has
been the subject of carefully considered judgments. Therefore, a
lengthy review and analysis need not be embarked upon.

In Diron . bDritish Columbia (Attorney-General) (1989), 59
D.L.R. (4th) 247, [1989] 4 WWR. 393, 35 B.C.L.R. (2d) 273, Chief
Justice McLachlin of the British Columbia Supreme Court (as she
then was) declared invalid the British Columbia legislation estab-
lishing electoral districts on the ground that it vielated s. 3. She
concluded that the historical development of voting rights in
Canada. and the view taken of such vights in other democracies,
leacds inexorably o the conelusion that relative equality ol voling
power iz fundamental to the right Lo vote enshrined in s, 3. By thiz
she meant that clectoral divisions must be retatively equal in
population size beeause, i her view, it has never been questioned in
Canadu that population must play a dominant role in the establish-
ment of clectoral districts, At the same time MelLachlinJ. aceepted
the Attorney-General’s ubmission that absolute equality of voting
power has never been reguired in Canada.

According to the Chief Justice, in determining the amount of
deviation permissiblbe delerence must be accorded to the legislature
which 12 i o better position than the courts o determine whether
deviation s vequired. However, in making that determination, the
fegislature must aer e gecordanee with the legal principles inher-
ent o the Charter waarntee of the right (o vote. She states at
pp. 266-7:

Whint are thieeses peess eganes
Weomuost st as e slreedy observed, Trom the proposition that equaling
of voling peower s thee singele most mnpartant factor to e eansidered i
determmng clhictor s tamneharies.

The most Tumdimeeal tunetion of elected representatives s o represent
therr constiaeney Toey function i two roles — legislative and what has
sometimes been tereed the “ombudsman role”™. Refates equality: of the
numiber ol vaters pees pepresentative s essential to the propeer canduet of hoth
these roles
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In the legislative role. it is the majority of elected representatives who
determine who forms the government and what laws are passed. [n principle,
the majonty of elected representatives should represent the majority of the
citizens entitled to vote. Otherwise, one runs the risk of rule by what is in fact
a minority. Moreover, parly majorities may be small and coalitions or minority
governments formed. Governments may stand or fall depending on the
division of one or two meinbers of the legislature. If there are significant
discrepancies in the numbers of people represented by the members of the
legislature, the legitimacy of our system of government may be undermined.

Relative electoral parity is similarly essential Lo the elected representative’s
“ombudsman™ function which requires the representative and his or her staff
to deal with individual problems and complaints of constituents. It is not
consistent with good government that one member be grossly overburdened
with constituents, as compared with another member.

These considerations lead me to conclude that the dominant consideration
in drawing electoral houndaries must be population. Because equality of
voling power is so important, it is appropriate to set limits bevond which it
cannol be eroded by giving preference to other factors and considerations,
such as the 25% limit applied in Canada to federal electoral districts or the
10% limit established recently in Australia,

To this may be added a second proposition: that only such deviations from
the ideal of equal representation as are capable of justification on the basis of
some other valid factor may be admitted. What considerations are capable of
Justitving deviation from absolute cquality of voting power? [ would not wish
to lay down an exhaustive hst at this point in Lthe development of the
junisprudence ander 5.3 of the Charter. However, | am satisfied that the
ivlluwing general proposition imay i supported: only thuse deviations should
be adnatted which can b justilied on the ground that they contribute to better
government of the pupulice as u whole, giving due weight to regional issues
within the populace and geographie factors within the territory governed.
Geographic considerations allecting the servicing of a riding und regional
mterests meriting representation may (all into this category and hence be
justifiable.

I agree with the Atturney-General thad iz not the role of the courts o
decide which [actors and ronselerations are 1o be applied to each individual
Ading und with what degree of relative weight, This task is within the
responsibilities of the legnsluture, However, this court, if called upon. must
examine the results of the eflorts of the legistalure Lo see whether in
individual richings, the deviation from the clectural quota can be Justied.

The conseguence of applying the tao paneiples o which 1 have alluded s
that while an outside it for deveen e equal representation may e
approprizte o ensure that cgquadiny of vt power maintains the neeessary
dommanee i the settng of beeal boundares, o0 s nol adone sufficient
pacticutardy i the outande it s relatnvely gemerons,

More recently in Curter, Melachlin J. had an opportunity o
revisit the issue as iomember of the Supreme Court of Canadie Her
majority Judgment of the court has resolved i number of substan-
tal issues with respeet Lo the meaning of the ngcht o vote s, 3

The complainants in Carter argued that the varianees in size ol
voler papulations iunonge constituencies estiblished pursuant to the
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Electoral Boundaryies Commission Ael of Saskatehewan infringed
Lheir rights under 5.3 of the Charter. They also argued that the
fegrislatively mandated distribution of constituencies among urban,
rural and northern arcas infringed s. 3. The Saskatchewan Act had
sel in motion a distribution process which imposed a striet quola of
urban and rural vidings. IU also required the boundaries of the
urban ridings Lo coincide with the existing municipal boundaries.
Speaking for the majority, McLachlin J. notes that the content of
a Charter right must be discovered in a broad and purposive way.
having regard Lo historical and social context; narrow and techni-
cal approaches must be avoided. She states that the right to vote,
while rooted in and hence to some extent defined by historical and
existing practices, cannot be viewed as frozen by particular
historical anomalies. She warns thal in constitutional interpreta-
tion courts must be sensitive to “the practical living facts”™ to which
a legislature must respond. In her view, this is nowhere more true
than in considering the right to vote, where practical considera-
tions such as social and physical geography may impact on the
value of the eitizens right to vote. She also considers of entical
mportance the canon that in interpreting the individual rights
conferred by the Charter the court must be guided by the ideal of a
“tree and democratic socieiy™ upon which the Charter is founded.
Having focused the debaie to the question to what extent, il at
all, does the right to vote enshrined in the Charter permit deviation
from the “one-person — one vote™ rule, MceLachhn J. concludes
that the purpose of the nght o vote enshrined in 5.3 ol the
Charter is not cquality of voting power per se. hut the right to
“effective representation”™. For her, “effective representation™ is
comprized of a number of aspects. She writes al pp. 35-6:

What are the conditions of effective representation” The fiest 15 relative
parity of voling power. A svstem which dilutes one eitizen’s vote unduly us
compared with anather cthizen’s vole runs the risk of providing inadeguaie
representation Lo the eitizen whose vote s diluted. The tegislative power of the
eitizen whase vote s dilited wall be reduced, as may be oweeess tooand
assistancee from s or her representative. The result will be uneven and uniae
representalion,

But panty of voung power, though of prime importance, is not the unly
fuctor to b tuken into aecount i ensuning effective representation. Sir Jubio
A. Macdonald i introducing the “Act to re-adjust the Representation i the
House of Commons™ 5,00 1872 ¢ 13, recognized this fundamental faet;

St will be found that .. while the principle of population was
considered to a very great extent, other considerations were also held to
have werght; so that diTerent interests, classes and localities should be
fairly represented. that the principles of number should nut be the oniy
nne.
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Nolwithstanding the {acl that the value of a citizen’s vote should not be
unduly diluted, it is a practical fact that effective representation ofien cannot
be achieved without Laking into account countervailing factors.

First, absolute parity is impossible. It is impossible to draw boundary lines
which guarantee exactly the same number of votes in each district. Voters die,
voters move. Even with the aid of frequent censuses, voler parity is
impossible.

Secondly, such relative parity as may he possible of achievement may prove
undesirable hecause it has the eiffect of detracting from the primary goal of
effective representation. Factors like geography. community history. commu-
nity interests and minority representation may need to be taken into account
Lo ensure that our legislative assemblies eifectively represent Lhe diversity of
our social mosaic. These are hut examples of considerations which may justify
depariure from absolute volter parity in the pursuit of more effective
representation; the list is not closed.

[ emcrges therefore that deviations from absolute voter parity may be
justified on the grounds of practical impossibility or the provision of more
effective representation. Bevond this, dilution of one citizen's vote as com-
pared with another’s should not be countenanced. | adhere Lo the proposition
asserted in Diren, supra. at p. 267, that “only those dewiations should be
adnutted which can be justified on the ground that they conlribuie tn helter
covernment of the pupulace as o whole, giving due weight Lo regional issues
within the populace and geographic factors within the territory governed™.

McLachiin J. concludes her consideration of the meaning of the
right to vote as follows at p. 39

In swnmary, 1 am satsiied thad the preeepts whieh govern the interpreta:
ton of Charter riehts support the conclusion that the right to vote should be
defined a3 guarantecing the nght to elfective representation. The concept of
absolute voter parity does not accord with the development of the righit 1o vote
in the Canadian context and does not permit of sufficient flexibility to mieet
the practical difficulties inherent in representative government in 3 country
such as Canada, In the end, it iz the broader concept of effective representi
tion which best serves the interests of a free and democralic society.

Obviously, McLachlin J. it Curter did not simply adopt her
acier decision in feron, Whereas in the latter case the guiding
principle of her opinion appears (o be that the dominant considera-
tion in drawing electoral boundaries must be population, in Certer
she speaks in terms of “relative voter parity”™ and “effective
representation”. However, iy opinion, both deeisions support
the view that relative ciuahty of voting power s fundamental to
the right to vote enshrined =0 Melachlin 4. does not deny in
Carter the miportanee ol pesiy ol voting power; indeed she elearly
identilies relative parity of voting power as the first condition ol
effective representation and states that 1t 1s 0, 0 ol prime unpor-
tanee”™, Deviations may be justilicd only on the grounds of
“practical impossibility o the provision ol more elfeclive represen-
Lation™.
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Il is argued on behall of the respondent in this case that
Mclachlin Js concept of “effective representation” has two
aspeels; having voice in government and having the right to bring
one's grievances and concerns Lo one's representatives. Thus, it is
submilled, a person can only establish a denial or infringement of
the right to vole under s. 3 by cither establishing thal his or her
representative has an inelTective voice in the Legislative Assembly,
or that access to his or her representative has been rendered
incfTeclive. In other words, the respondent submits that the only
way Lo truly test whether the constitutional guarantee of effective
representation has been denied or infringed is to ask: What impact
does the current electoral boundaries have on representation in the
Legislative Assembly of the province?

[ reject this argument. In my opinion, it is inconsistent with the
general understanding of the need for a generous and purposive
approach lo defining the rights and freedoms guaranteed by the
Charter. As McLachlin J. states in Carter at p. 32: “The doctrine of
the Constitution as a living tree mandates that narrow technical
approaches are to be eschewed .. .7

Morcover the suggested approach simply does not emerge from
my reading of Carier T cannot find any indication in the decision of
arequirement on the applicant Lo demonstrate an actual impact on
representation or to establish inelfective representation. McLachiin
J. clearly states thae it was the boundavies themselires which were
at issue i Carfer She states at p. 31

The guestions fucus, not on the Aet, but on the constitutionality of “the
vartanee in the size of vater populations among (the] constituencies” and “the
distribution of thuse cunstiuencies among urban, rural and northern
areas” ... the basic question put o this court is whether the variances and
distribution reflected in the constituencies Lthemselves viglate the Charter
uarantee of the neki o vote

Again, at p. 40 she notes:

e sue s thes appesl coneerns te Svarianee” inovoter populations
among cunstitueneres sued G distehution” of constituencrss among urban,
varal and onorthern aren~ This wording sugprests o focas on the resull
obtained rather than te proces-

While Carter does not resolve the question of how far electoral
districts can be moved away from strict equality belore Charter
problems are encountered. it seems clear that the actual population
distribution created by an electoral map is of crucial importance to
a constitutional challenge. The electoral map in Carter involved
actual deviations in the southern ridings ranging from nminus 24%
to plus 24% from the clectoral quotient. McbLachlin J. did not
comment specthically on the outer limits of variation that could be
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constitutionally sustained, but she found the range of variance to
be acceptable when balanced againsi facts like geography, commu-
nity history, community interests and minovity representation.
Section 20 of the Saskatchewan Electoral Boundaries Comniis-
ston Acl itself required the commission to consider the sparsity,
density or relative rate of growth of population, anv special
geographic features, the community or diversity of interests of the
population and other similar or relevant factors.

I conclude, however. that the ideal of fair and effective represen-
tation embodies a balance between absolute voter parity and non-
population factors such as community history, community of
interest. rate of growth, special geographic features and the like
where they are present. This, in my view, is what is required by
Carter and not an examination of the actual “impact” of electoral
boundaries on representation. To require an applicant to establish
that his or her representative has heen vendered ineffective or that
he or she has been denied effective aceess (o the representative by
a parucular electoral distribution <cheme would virtually block any
suceesstul court challenges, except perhaps in cases of very
extreme disparities in the voter populations of electoral districts.

Furthermore, such an apuroach to s. 3 would effectivelyv frus-
trate any exanunation of the appropriaie issues raised in 2
constititional challenge under that section in those cases where,
rare though they might be. an elected representative is actually
inefective because of personal <hortcomings and not because of
any delvet in the electoral distribution scheme.

[t also difficull to imagine how such an approach would be
applicd in reference cases such as the recent Reference re:
Electoral Boundaries Comuission el (Aherta) (unreported.
November 21 1991) [sinee reported 86 D.L.R. (dth) 447, [1992] 1
WAWR IS SWAC 70 (Al CLAL)L

Finally, T am oot unmindful ol MeLachlin JJ's caveal at
pp. 39-40:

(1= nportant at the outset to remuel ourselves of the proper role of courts
i determining whether o legishass salutmn te o complex problem runs aloul
af the Charter, This court has pepeatediy aMicmed that the courts must be
cantions nonteelerng weduly o decsions that mivelve the balancing of
coullting poliey cousiderations. s Bonevnes o Pl Secviee Faaploge
Lelutons At (At g (1957) 08 DL I gnhy 160 [1OST] 1SR 313, 28
COROR 305, per as Diun ot p 200, 48 ¢ Selomadt (LOST), 39 DR {ith)
INCDCOCO ) IO THOSTHE S ORS00, e Lo ForesUd g 0 Canedo
{Mevister o Fouergy, Moces awd Lsaensy o inendn heeditor v neral}
COSUY 61 DULRG Cith) GO IS8 2 SR 1, e Diekson O @
e B LG, These consuderations Led e to sugrgest m Phovon, saiepra po2il,
that “the vourts vurht aol to mberfeee waith the egshateee's electoral A
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under s. 3 of the Charter unless it appears that reasonable persons applying
the appropriate principles ... could not have set the electoral boundaries as

they exist™.
A nstorical snapshol

As noted carlier. the Prince Edward Island Election Aet imposes
a mandalory division of electoral districts among the three provin-
cial counties. It is useful al this point to briefly review the history
of clectoral division in this province.

In 1764, the British Government deemed it desirable that a
general survey of all British territories in North America should be
compleled at the earliest date possible. The survey of the northern
portion of those Llerritories was entrusted to Captain Samuel
Holland who arrived on the Island and, according to instructions
received from the British Government, began his survey in the
summer of 1764. He completed his survey of the Island in 1766.
There were no specific instructions provided to Holland as to the
number of districts to be set up, and the resulting division of the
Island into 67 townships or lots of about 20,000 acves each, 14
parishes and threc counties, is the product of his decision as to
where appropriate lines should be drawn.

The Legislature of Prince Edward Island was established in
1769 on the basis of mstructions issued to the then Governor,
Walter Patterson. It was first summoned in 1773, Eighteen
members were elected al large. the Island being treated as one
constituency having no electoral districts.

The instructions of 1769 also directed the establishment of a
council consisting of 12 members appointed on the governor's
recommendation. In 1839 this body was divided into an Executive
and a Legislative Council.

The first Act dealing specifically with elections to the House of
Assembly was passed in 1801 directing an etection of 1§ members,
again from the Island at large. [In 1838, an amendment to the
Election Act provided Tor aninervease from 18 w 24 members and
directed that six members b olected from cach of Prince. Queens
and Kings Counties and two cach from Georgetown and Rovalty,
Charlottetown and Royvalty and Princetown and Rovalty. Another
amendment in 1856 raised the number of elected representalives to
30 by increasingr Lo eight the number of members elected from
each of the three counties.

A significant change occurred to the constitution of the Govern-
ment of Prince Edward Island in 1893, Financial pressure led to
the aholition of both the Council and the House of Assembly and
the creation of a new body containing clements of hoth. The
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composition of the new assembly closely resembled that of the old.
It consisted of 30 members to be elected from the existing 15
constituencies whose boundaries remained almost the same as
those already in existence. One member of each electoral district
was to be a councillor, the other an assemblyman. One of the last
pieces of legislation passed by the old lower house was an “Act
respecting the representation of the people in the Legislature”
which proposed the division of Kings County into five electoral
districts. The debate was heated and centred on the issue of a
redistribution to provide a move equitable representation by popu-

lation, or as it was stated by one member, ... to have five
districts as nearly as possible equal in the number of their
population”.

From the point of view of distribution very little has changed
since 1856 when the number of seats in the assembly was
increased to 30. The reforms that have occurrved were attempts to
redress population inequities and consisted in either changes to the
number ol representatives or to the geographical boundaries of
electoral districts.

In 1962, a provincial Roval Commission on Electoral Reform
concluded. based on ", . . the usual factors involved in distribution:
population. geography, taxes paid. trading and marketing conve-
nience, and common nterests” that a redistribution of seats
would be desirable, provided the reconumendations were not too
drastic”. It recommended that distribution be amended by creating
one additional electoral district in Queens County and reducing the
number in Kings County by a like amount. In 1963, an amendment
to the Election Act was duly presented whereby two additional
legislative seats would be established Tor the City of Charlottetown
while keeping the total number of members in the assembly at 30
[S.BE.I. 1963, c. 11}. The amendment also ealled for the abolition
of the electoral district of Fifth Kings, The amendment passed by a
narrow margin, but in 1966, with an cleetion pending, a further
amendment inereased the total number of clectoral districts from
15 to 16 thereby raising the number of members in the assembly to
32, The district of Fifth Kings wias re-established, Prince Edward
Esland is the only jurisdieton in Choel whneh retains dual member
ridings,

Fuacts relied npon by the applicand

The most recent provineial general clection was held in this
provinee on May 29, 1989, The report subimitted by the chiel
clectoral olficer subsequent to that electon reveals the followingr
distribution ol enumerated voters amony the clectorad disteiels:
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Flectoral Distriet Number of Number per
Voters Elected Member
First Kings 3,284 1,642
Secund Kings 2,129 1.064
Third Kings 2,915 1,457
Fourth Kingx 3,345 1.672
Fifth Kings 2,042 1.021
TOTAL 13,715
First Queens 3,452 1,726
Second Queens 8.260 1130
Third Queens 8,905 4,452
Fourth Queens 3,099 1,549
Fifth Queens 11,964 5,982
Sixth Queens 9,514 4,757
TOTAL 45,194
First Pance 7,520 3.760
Second Prince 3.188 1,594
Third Prnce 3,794 1,897
Fourih Prince 10,273 5136
Fifth Prince 5,546 2,773
TOTAL 30,321

The total number of enumerated voters for the 1989 election
was 89.230. With a wotal of 32 c¢lected members, there was an
average of 2,788 volers per member, or 5,576 per electoral distuict.
In Sixth Queens. the district in which the applicant resides, there
were 9,514 voters, or 4.737 voters per elected member. According
to the applicant, this represents a disparity of 71% above the
provincial average. The applicant submits that the following table
demonstrates the disparitics between the number of enumerated
voters in each clectoral district and the provincial average number
of voters per clected membwer:

Electaral [hsiric . Peveentage nuder or aver
arerunge
First Kings ; . 41%
Second Kings - . 62%
Third Kings : . 18%
Fourth Kings . . 10%
Fifth Kings s . G3%
First Queens : . 38%
Seeond Queens : + 45%
Third Queens . + 60%
Fourth Queins : . 14Y%

Fifth Queens . f115%
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Sixth Queens - + T1%
First Prince . + 33%
Second Prince - - 43%
Third Prince . - 32%
Fourth Prince + 84%

Fifth Prince - - 1%

In interpreting these figures it is essential to bear in mind that
each electoral district elects two members.

At the extremes are the districts of Fifth Kings (63% below the
provincial average) and Fifth Queens (115% above). This
represents a total variance of 178%. Out of the 16 electoral
districts, eight have disparities in excess of 40% under the
provincial average and four have disparities in excess of 40% abhove
the average. Of the four remaining districts, First Queens is 38%
under the average. First Prince i1s 35% over the average and Third
Prince 15 32% under. The total number of enumerated voters in
First, Second, Third and Fourth Kings at the time of the 1989
election was less than the total number of voters in Fifth Queens;
First, Second, Third and Fourth Kings elected eight members while
Fifth Queens elected two.

The magnitude of the deviations tolerated in this province is
apparent when compared to the deviation recommended for the
Provinee of Saskatehewan by the Electoral Boundaries Commis-
sion 1991. Of the 66 constituencies proposed, apart from the twao
northern constituencies which have the greatest percentage devia-
tion from the population quotient (Athabasca at -33.67% and
Cumberland at -33.30%) the lurgest percentage deviation above
the quotient is in the constituency of Prince Albert Northeote at
+7.56%. and the largest percentage deviation below the quotient is
in the constituency of Pelly at =7.206%. a total deviation of only
15.12%.

There also has been in this provinee o demographic revolution.
Prince Edward Island. the Garden of the Gulf, the Million Acre
Farm, is a rural provinee. With an average of 38 people per square
mile 1t is the most densely populated provinee in Canada. Although
it can be said the majority ol shinders reside outside the man
urbuan centres, there s no clear urban-rural distinetion, The
information provided to the court Tewds to the conctusion that the
Charlottetown and Summerside areas have experienced the most
dramatic population growth over the last two decades, More
importantly perhaps, it appears that the growth of the greater
Charlottetown arean has been at the expense of the rest ol the
provinee. The 1990 Keport o the Cabinet Commiltee of Rural
Development coneludes that e demographie sense at least, the
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picture of Prince Edward Island as a provinee of scattered rural
setUements and small lown is no fonger a rellection of reality. The
1991 census shows that at the county level the poputation of
Queens County inercased by 3,736, while both Kings and Prince
Counties lost population. The Queens County growth rate of 5.9%
surpassed the provinee’s growth rate of 2.5% by more than double.
Indeed, Queens County is the only county to consislently experi-
enee posilive growth rates since the 1920s.

[t was no doubt these demographic Lrends Ltogether with the
realities ol the present electoral distribution which led David A.
Milne to observe in “Politics in a Beleaguered Garden”, a paper
republished in 1992:

The electoral system has not been changed since the 1960's and the disparity
in the population size of electorul districts is far larger on Prince Edward
Island than that in any other provinee in Canada and far greater than

gencrally aceepted norms. Ultimately, it may be the courts and Charler that
will make the greatest difference to the deeply entrenched Island way of life.

Dr. Milne is Professor of Political Science at the University of
Prince Edward Island. He was called as an expert witness by the
respondent.

The trend of rural depopulation is likely to continue. The
Statisties Canada 1991 census figures show that from 1986 to 1991
Kines County expericnced o decline in population of 0.9% trom
19509 1o 19,328, During the same period Prince County's popula-
tion declined by 1.0% from 43,677 (o 43,241, while that of Queens
County inereased from 65,160 10 67,196. Moreover the growih
rate for Queens County has averaged 7.0% over the past 20 vears.

Perspective on the extent of the deviation in this province may
he abiained by comparing the situation here with that prevailing in
other urisdictions.

Under the Tederal Fioctoaeal Downdaries h’f'rr([jns!m('n[ Aei,
Ro5.C0 1985, . -3 the maximum variance allowed is plus or
minus 25% except in circumstanees viewed by a commission as
being  extraordinaey. In faet, lollowing  the 1981 census and
redrawing of federal constituencies, nearly S0% of the new
constituencies were within plus or minus 10% ol their respective
clectoral quotas. Among the provinees, Ontario, Quebee, British
Columbia and Newioundland generally tolerate variances of plus
or minus 25%. Mamtoba tolerates a varanee of only plus or minus
10% south ol the H3rd paraliel and plus or minus 25% north of that
e, 1t is now well-known that in Saskatchewan there can be no
greater varittion from the population quotient than plus or minus
25% for urban and rural districts and plus or minus 50% for the
Lo seats 1w the northern region. Alberta allows a variance of up in
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plus or minus 25% from the average population, however, up to 5%
of electoral divisions may vary as much as 50% below the average
population if certain criteria relating to the vastness of the area,
sparsity of population, total highway length, distance from legisla-
ture and significant loss of population exist. Both Nova Scotia and
New Brunswick have established criteria for determining electoral
boundaries. but, like Prince Edward Island. there is no fixed limit
for deviation or variance.

The posilion of the inlervener

The City of Charlottetown has been attempting for many vears
to effect an increase in the number of elected provincial members in
the legislature representing the residents of the city. Since the very
conservative redistribution in 1963 on the recommendation of the
Royval Commission on Electoral Reform, the approximately 16,000
residents of Charlottetown share four elected members in the
districts of Fifth and Sixth Queens. None of these elected officials
represent strictly the citizens of the city. The electoral districts theyv
represent include the city itself, a town, two villages, several
community improvement areas and rural areas. The city contends
that in the circumstances it is impossible for such elected members
to give full support to the city because there are conflicts between
the polictes or interests of the city and those of neighbouring
municipalities or arcas within the same electoral districts.

The court heard the testimony of Mr. Harry Gaudet, the city
administrator who described the political and financial impact on
the city resulting from what is described in its factum as the
“Ineifective representation” of city constituents under the present
electoral boundaries scheme. According to Mr. Gaudet, the city
voters and taxpayers are unable o have thewr fiscal and other
government policy interests effectively represented due to their
significant under-representation in the provincial legislature. A
large mass of documentation was presented detailing the detui-
mental impact on the city of insufficient funding from the province
in comparison with the funding provided to other municipalities.

According Lo figures provided by Me Gauadel, during the period
1977 o 1991, federal equalization pavinents o the province
mereased by 273%, the provincial property tax collected within the
city imercased by 254%, provincial grants Lo Ishad communities
excluding Charlottetown increased by 278% and provineial grants
to the city inereased by only 23%. In 1977, the provinee coltected
close to $2 million tn property tax on ety properties and returned
43% in the form ol an equalization grant; in 1991, the amount
colleeted was close to 37 milhon but only 15% was returned as a
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grant. Research conducted by the city reveals that residential and
commercial property owners in the city are paying as much as 70%
to 100% more in property tax than owners of similar properties in
other areas of the province.

Charlollelown provides its own municipal services in the form of
public works and police while the province provides most of these
services free of charge to other communities and to the rural areas.
Almost half of the Island’s population lives in the Charlottetown
area and many work in the city. This, say Mr. Gaudet, puts
substantial additional costs of police services, recreation facilities
and road maintenance on the city's 16,000 residents.

In March, 1992, a firm of management consultants provided to
the city a report of a study on the financial impact on the city of the
delivery of education, streets and police services to its residents.
The purpose of the study was to consider the financial impact in
relation to other areas of the province in order to quantify the
degree to which the resident of Charlottetown pay a disproportion-
ale amount of taxes for the services provided. Based on the
information obtained. the following conclusions were reached:

1. The provision of school facilities by the City of Charlottetown to Unit 3 in

1972 provided a majur benefit to the Unit 3 area at no cost. The loss o Lhe
City at that time ranges from $1,300.000 1o $3,100.000.

2. The high funding for education by the residents of the City of Charlotte-
town through the provincial proj«-rty Lax 1s inequitable relative to the estimate
cost of education Lo Charlottetown residents. 1f education were funded by the
Province cquivalent Lo 1971 tevels, the tax burden on Charlotletown residents
would be less by $135 go $146.50 per capita.

3. The growth in the Provincial Proparty Tax has restricted the rate at which
the municipal property tax could increase.

4. The cust of strects represents a burden to the City of Charlotletown to the
extent that the recovery of costs for designaled strects is inadequate. This
inequity represents about 325 f-or capita.

5. The provision of street muintenance in other urban arcas by the province
represents a further tneguity

6. The falure te include an aeequate level of police cost per capita in the
grant formulis s nequitable e the City of Charlottetown. A substantial
inerease i necessary (say $1205 e capita).

Even more representation in the provincial legislature would not
necessarily mean that all the city’s woes would be addressed. |
observe, however, that according to the chief electoral officer’s
figures, al the time of the 1989 provincial election there were a
total of 21,478 voters in the electoral districts of Fifth and Sixth
Queens while all five electoral districts in Kings County contained a
total of 13,715 enumerated voters. Fifth and Sixth Queens elected
four representatives, the electoral districts in Kings County elected
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ten. It would appear that a very strong argument can be made in
support of increased representation for Charlottetown residents.
One need only consider that the population of all of Kings County
in 1991 was 19,328 while that of the city was about 16,000. Ten
elected members represent the people of Kings County; in the case
of the city, four elected members represent a total combined
population of about 28,000.

Dr. Theodore Arrington is a political scientist. He 1s Chairman of
the Department of Political Science at the University of North
Carolina and has had extensive experience in advising on election
systems, drawing electoral districts and reapportionment of exist-
ing districts. He was accepted by the court as an expert on voting
rights, district and elections systems generally. He has never before
been qualified as an expert before a Canadian court and does not
claim any particular expertise in Canadian constitutional law. He
admitted being relatively ignorant of Prince Edward Island’s
history and political progress, but felt he could bring a breadth of
knowledge to bear on the questions before the court.

Dr. Arrington proposed, as an illustration only, a districting
scheme for the province which achieves a total variation in
population from the largest to the smallest district of only 4.9%.
According to Dr. Arrington, as a matter of practicality because of
the relativelv homogeneous population of the Island it is quite
possible to draw electoral districts which would not deviate from
strict voter parity by more than plus or minus 2.5% while at the
same time respecting important communities of interest, municipal
and town boundaries, natural geographical dividers, existing roads
and federal electoral boundaries. Dr. Arrington’s proposed electoral
maps do not follow uniformly existing county boundaries. He
expressed Lhe opinion that the counties in Prince Edward Island do
not constilute a community of interest as such. He acknowledged
that there are identifiable communities of interest within each
county, but, according to Dr. Arrington, the counties themselves
have never evolved into separate administrative or political units in
and of themselves. His opinion is summarized in the following
passage {rom Lhe transeript of his evidence:

In looking at the Island, at the relatively homogencous populatiosn at an
Island that has a very high concentration of population, reliative to the other
provinces of Canada — this is the most highly concenteated province in the
whole federation — the urban arcas are not extremely crowded, They would
really be called suburbun areas in most anyplace else, The rural arcus are not,
not abandoned of population, for the most part. You've got hydraulic features,
but you don’t have Lhe kinds of mountainous features that wull people ofl from

cach other. You've gol a good bridge system across many of those hydraulie
features. Su drawing boundaries to kevp relative voter parity is really much
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casicr on Prince Edward Island than it would be in most other provinces in
Canada. And so, while [ wanted to follow communities of interest. | found that
| was able o do that, and still get very, very low variation from district to
district, much lower than was ever suggested by, by Mr. Hooley's firm, in their
instructions Lo me,

Dr. Arringlon suggested that in order to achieve an appropriate
redistribution with the leasl voter inconvenience possible the
existing polls be used as building blocks. The polls are all about the
same size and could be adjusted so that they reflect population
rather than enumerated voters. They could then be used as the
building blocks for the new electoral districts.

The position of the respondent

The respondent acknowledges there can be no doubt the devia-
tions from the electoral norm under the existing system (whether
voler or total population i1s used as a base) are significant.
However, it maintains that the deviations are justified when the
mere nuinber are balanced against other factors which must be
taken into account in determining whether the existing system is
one that, in the words of McLachlin J., reasonable pcople applying
the proper principles could have established. These factors are:

(1) The history of etectoral distnbution in the Province;

(2) the health of the existing political system in the Province as reflected in
government turnovers and voter participation:

{3) community history and established communities of inLerest;

(4) the well-established use of counties as basic units of electoral distnbution;
{3) cxisting political and municipal subdivisions:

(6) the need to maintain sufficient representation in the Legislative Assembly
for rural areas, and other areas with declining population:

(7) the desirability of preventing urban domination in the Legislative Assem-
biy:

(§) the impact of any sudden and dramatic loss of representation for rural
areas:

(9} the importance of the rural eronomy in the Province;

(10) the difficultics inherent in representing rural districts;

(11 the small populatvon of the Provinee and the case with which partisan
gereymandering could occur: and

(12) the financial and other costs, including loss of political statility, voter

participation, and member recogmition, that would be incurred if frequent
redistribution was required.

Belore | turn Lo an examination of these factors, it is useful at
this juncture to mention the nature of the evidence presented by
the government in support of its case. Four witnesses were called
by the respondent and a large number of report, articles and
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documents were filed as exhibits. My own distillation of some of
the points raised in that evidence follows.

The Honourable Keith Milligan is a Member of the Legislative
Assembly (M.L.A.) for the District of Second Prince. He is also the
current Minister of Agriculture. Second Prince is basically a rural
riding containing only one municipality, a village of approximately
250 inhabitants.

Mr. Milligan testified that the bulk of the provincial bureaucracy
1s located in Charlottetown and its suburban areas. He acknowl-
edged that while to a large degree government policy is controlled
by elected officials, in practical terms the decisions are based on
information provided by bureaucracy which is thereby able to have
a significant input in government decision. He agreed that the
regional service centres provide a useful service to rural residents
particularly in the areas of housing and seniors’ and welfare
programs. He defined himself as a Second Prince M.L.A. but
agreed that as a Cabinet Minister he represents all the people of
Prince Edward Island. According to Mr. Milligan the role of a rural
member of the Legislative Assembly is somewhat unique in that
there is more personal contact with constituents. This is not
necessarily true of urban M.L.A.s, whose constituents tend to be
more transient.

Mr. Milligan stated that any redistribution which would tend to
wrbanize representation would nol be necessarily healthy. He said
that the voice of rural interests such as the farming community
must be heard and any reduction in the power of that voice would
exacerbate already existing problems. In his opinion, the present
legislative distribution should remain the same. He indicated he did
not know if ignoring county lines would have an effect on
representation, but expressed the view that each county takes
pride in ils own identity.

In cross-examination Mr. Milligan stated that he did not have
extra work-load as a rural M.L.A., just closer contact with his
constituents. In his view, the distribution system must take into
account factors other than just the number of M.L.A s per district:
there must also be a balancing in the provision of government
services. He said he was aware that over the years there have been
discussions of a need to chunge the clectoral boundaries in this
province and he may have even menlioned it himself at times. In
his view, the subject of electoral reform is not popular, however, it
the distribution of seals is wrong, then a change would have to
occeur. He acknowledged that there was a trend in North America
ol populalion moving o urban arcas and this was beyond the
control of the governmenl. As far as counly boundaries were



MACKINNON V. PRINCE E0OWARD [5LAND 381

concerned, he agreed thal school units do not follow county lines,;
Lhere are five school units spread amongst the three counties and
this system has been in place for over 20 years. He also agreed
that the regional service centres, which have been established since
1967, cross county lines and Prince Edward Island does not have a
tradition of the delivery of government services at the county level.

Mr. Milligan accepted the statement that members who repre-
sent mixed urban and rural areas cannot speak with the same
force as someone who represents only an urban or a rural arca. He
is aware of the city's financial problems, but did not think that
changing electoral boundaries would necessarily solve the prob-
lems facing the City of Charlottetown. He acknowledged that the
present electoral map in this province contains some significant
deviations; it could be made more equitable in terms of numbers.
However, he does not want to see “rep by pop” adopted in its
strictest form.

The Hon. Angus MacLean is a retired farmer and politician who
al one time represented the federal riding of Queens and, in 1968,
the newly formed federal riding of Malpeque. He entered provincial
politics in 1976, became leader of the Progressive Conservative
Party and was Premier of this province from 1979 to 19S1.

Mi. MacLean expressed the view that the demands on members
who represent rural areas are greater than their urban counter-
parts because many facilities which are available in urban areas
are not available in rural areas and the elector turns to his member.
He did comment, however, than an M.L.A. in Prince Edward Island
is not overworked. He was aware of the fairly wide variations in
the current distribution system but believed that to ignore balanc-
ing county representation would not be fair, equitable or reason-
able. According to Mr. MacLean, the protection of rural interests in
Prince Edward Island requires that representation for rural areas
not be reduced. The Island is almost dependent on farming and
fishing. the basic industries on which the Island society exists. ILis
important, therefore, that these industries be protected and devel-
oped. Mr. Maclean felt that it a “little bit” of overrepresentation is
required, then it should be allowed. He stated there should not be a
wholesale change in boundaries and the matter should be
approached with greal caution. He acknowledged, however, he was
not saying that everything should necessarily remain the same. He
thinks, for example, that the City of Charlottetown does have a
valid argument that City boundaries should coincide with riding
houndaries. He cautioned, however, that effective representation
involves more than equality by district.
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In cross-examination, he stated that the establishment of the
extra riding to accommodate the City of Charlottetown in 1963
was justified. He could not say that everything was perfect at the
present time; there may still be room for improvement. He
emphasized, however, that this must be done with care. He testified
that the boundaries in this province have remained virtually
unchanged because Islanders tend to be traditionalists; the notion
of complete equality in representation is not considered to be so
important here generally speaking. He quickly pointed out that he
did not want to leave the impression that nothing should ever
change, there are accommodations and concessions to be made. He
acknowledged that county lines are indiscriminate and completely
arbitrary but stated that they are now historical lines and people
do identify with them. He agreed that the regional service centres
provide a lot of government services to the rural areas. Comment-
ing on the map prepared as an illustration by Dr. Arrington, Mr.
MacLean stated that in his opinion the community of interest of
Kings County would not be respected by the proposed electoral
districts, however, this may be unavoidable. He stated that there is
nothing that is carved in stone; all things have to be considered in
the real world.

Dr. David Milne was accepted as an expert in political science
and in Canadian constitutional law and practice generally. He did
not claim to be an expert in electoral reform or in the process of
districting. He expressed the view there is no doubt Prince Edward
Island can be redistricted in a way which is very close to voter
parity, but he is not convinced that this would result in more
effective representation or would be conducive to better govern-
ment. He provided to the court a report by way of a critique of Dr.
Arrington's report. Dr. Milne stated he was trying to illustrate that
the arguments made by Dr. Arrington are at least debatable. Dr.
Milne commented that at the local level we have not applied the
principle of “rep by pop” and there is a Canadian practice of
representing place along with population. He stated that to the
extent we understand counties as significant, then we should be
prepared to accept quite significant variations to give a sense of
confidence to the people in Prince and Kings Counties.

During cross-examination, Dr. Milne acknowledged there was a
global trend of the movement of pupulation to urban areas. He
described how attempls have been made in this province to stop
this trend but it is continuing to grow. He agreed that the province
has the highest density of people in the rural areas than anywhere
else in Canada, and, in general, the province has more M.L.AS
representing the rural arcas. He acknowledged that rural repre-
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sentation is only one element to be considered in justifving
deviation. In Lhe long run, according to Dr. Milne, the process is
one of balancing factors. Dr. Milne accepted thal the deviations on
the electoral map on Prince Edward Island are quite significant. He
acknowledged Lhal based on the general principles of districting,
there is usually an attempt to vespect urban boundaries and agreed
that one could easily make a case for the City of Charlottetown in
this respect. He stated that if a decision was made to redraw the
clectoral boundaries the appropriate way would be an independent
electoral boundaries commission. He also agreed that when the
process has begun il is prudent to continue it on a regular basis.

Ms Marlene Clark was accepted as an expert in political science
with particular knowledge of Island politics and government. She
provided a report to the court which includes a historical back-
ground of the Island system of government, an examination of the
characteristics of the electoral system in this province including the
over-abundance of representation, its informality and the patterns
of stability and tradition f{ound in the system. The report also
examines the voter participation rates in Prince Edward Island
elections which traditionally have been higher than those in other
jurisdictions. The report also examines the issue of representation
by population. Ms Clark argues in her paper that representation at
the provincial level means that elected officials are cast in the role
of an ombudsman for their constituents. Indeed, she notes that it is
significant that Prince Edward Island is reportedly the only
jurisdiction in Canada without a provincial ombudsman. She
concludes her report by considering potential consequences of
redistribution including the potential for gerrymandering, the costs
involved, and the possible reduction in volter turnout.

During her testimony. Ms Clark stated that effective representa-
tion relies on more than simple voler parity. She expressed the
opinion that access to rural M.L.A.s would be restricted if the
riding sizes were increased; in the rural context, more and more
there is a need for problem solving resources. She concluded that
M.L.As of rural ridings have more responsibility than M.L.A.s who
represent urban ridings. She acknowledged this burden is eased (o
some extent by the regional service centres.

On cross-examination, Ms Clark agreed that by North American
standards we on Prince Edward Istand have more than our share
of formal government on a per capita and size basis. She noted
that the average in Canada is one legislator for every 36,000
voters, while in Fifth Queens, for example, the average is one
legislator for every 6,000 voters. She stated if there is some
optimum ratio for representation. Prince Edward island is much
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over the Canadian norm. Ms Clark foresees some difficulty in
fitting into the Prince Edward Isiand context the plus or minus 25%
variation which was accepted by the Supreme Court in the
Saskatchewan context; she is concerned as to what this would
mean in terms of loss of seats for Kings County. She hastened to
add, however, that she was not saying the present system not be
changed, but simply pointing out some of the possible pitfalls that
might arise from a redistribution. While she stated that she had not
thought in terms of whether there was a limit beyond which
deviation could not be allowed, she agreed that quite possibly the
limit could now have been reached in this province. She further
stated that she was not necessarily suggesting that the present
electoral system can be legitimized; she was merely suggesting
caution in making changes. However, she acknowledged that the
numbers appear to speak for themselves and that sooner or later
adjustments will have to be made.

Against this background, I turn to an examination of the factors
which according to the respondent justify the significant deviations
in voter parity in the existing electoral map.

History of electoral distribution

it is convenient under this head to consider not only the history
of electoral distribution but alzo community history, established
communities of interest, existing political and municipal subdivi-
sion and the use of counties as basic units of electoral distribution.

There is no question that history is an important consideration in
the evaluation of an electoral map. Nowhere is that more true,
perhaps, than in Prince Edward Island where, as lan Stewart puts
it in his article "Prince Edward Island — A damned queer pariia-
ment”, political culture has been marked by a pervasive sense of
traditionalism, an often unconscious acceptance of established
practices. It probably was these traits which led the Royal
Commission on Electoral reform to include in its 1962 Report the
following telling comments:

The history of clections on ther [sland has always featured an intensity of

politics and, consequently, it s one of exeeptional bitterness, violence, and
rivalry in the carly days and of diflicult maneuvering in modern times. The
clectoral system of the Provinee must always be judged in relation Lo these
facts, Tor nuny decades of expenenee e tehind the presence electoral
legislation.

However, to wrgue justificiation based on practices of the past is
not persuasive because while history defines the present, it should
not necessarily be allowed o dictate the future. In the words of
McLachlin J. at p. 38 of Carter, supra:
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To return Lo the metaphor of the living tree, our system s rooted in the
tradition of effective representation and not in Lthe tradition of absolule or near
absolute voter parity: 1t is this tradition that defines the general ambit of the
right (o vale, This is not Lo suggest, however, Lhat ineguities in our voling
system are o he aceepted merely beeause they have historical precedent.
History is important in so far as it suggests Lthat the philosophy underlying
the development of Lhe right o vote in this country is the broad goal of
eMective representation. It has nothing lo do with the specious argument that
historical anomalies and abuses can be used lo justily continued anomalics
and abuses, or to suggest thal the right to vole should not be interpreted
broadly and remedially as befits Charter nights. Departures from the Cana-
dian ideal of effective represcntation may exist. Where they do, they will be
found to violate s. 3 of the Charter.

The respondent submits that the historical evidence given at the
hearing shows that the purpose of distributing seats on a relatively
equal basis between the regions of the province as represented by
the three counlies was to ensure a wider distribution of seats and
to preserve regionally sensitive representation in the Legislative
Assembly. It is argued that this rule has historically protected
Kings County's representation in spite of the fact that. over the
vears, it has consistently had a smaller population than either
Queens or Prince County. There is merit to this argument. The
available census figures going back to 1841 do show that afier
1861, when the populations of Prince and Kings Counties were
about the same (21,220 and 19,884 respectively), the population of
Kings County had consistently bheen somewhat lower than Prince
County and much lower than Queens County. Some examples of
the population figures wrranged in Lthe following table will suffice 1o
illustrate:

Year P'rinee Queens Kings
1871 28.0G4 42,574 23,060
1893 36,470 43.975 26,633
1911 33,744 38.313 22,636
1931 31.500 37.398 19,147
1951 d7.735 42,731 17,943
1961 40,891 15,842 17,8993
1971 42,087 31,135 18,424
1981 142,81 60470 19.215
1991 414,241 67,190 19,323

Achieving a balance between “rep by pop™ and “rep by region”
and the protection ol areas with dechining population levels are
legitimate objectives ol clectoral boundary distribution. However,
rate of growth or decline has both negative and positive connota-
tions in the context of the right to effective representation. The
fact that Kings County has experienced a gradual depopulation
over the last 120 vears is widely known and, if electoral boundaries
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are meant to have any lasting utility, anticipated population shifts
should have been taken into account before now. If relative parity
of voter power is of prime importance and the first condition of
effective representation, significant differences in the population
size of electoral districts must either be reflected in electoral maps
or justified by other legitimate factors which exist in a given
situation. In Carter, the Supreme Court of Canada accepted as
legitimate a variance of plus or minus 50% for the two northern
Saskatchewan ridings. It is trite to observe that northern Sas-
katchewan is not rural Prince Edward Island. In my view, the
degree of discrepancy actually tolerated in the Prince Edward
Island system seems far out of proportion to any legitimate
regional concerns.

The matter of community of interest was much discussed at the
hearing. It has been said that this concept is a vital component of a
healthy redistribution system. According to McLachlin J. in Carler,
it is one of the factors that may need to be taken into account to
ensure that our legislative assemblies effectively represent the
diversity of our social mosaic. But what is a community of interest?

In his article “Community of Interest in Redistricting”, Alan
Stewart attempts to lay down a definition of the concept, however,
it is difficult to extract from that article any generally accepted
working definition of community of interest. Stewart does provide
a useful table of frequently mentioned indicita ol community of
interest. According to the learned author, the indicia most
frequently mentioned is existing clectoral, county and regional
boundaries.

It is all too obvious that existing electoral boundaries will be a
significant factor in any redistricting that might take place. After
all, that is what redistricting is all about: are the existing electoral
boundaries justifiable? What I find most troublesome in the existing
system is the concept of the approximate equality of county
representation.

The respondent submits that the significance of the counties at a
community and political level has been made clear by the evidence
of the Hon. Mr. MacLean, the Hon, Mr. Milligan and Dr. Milne. But,
with the greatest of respect, | am nol convinced that .in this
province counties are, or were ever meant Lo be, permancnt
political communities. U ix impossible Lo know what Samuel
Holland had in mind when, some 230 years ago, he drew two hines
on the map of the then “Island of St John™ and thereby created the
division now known as Kings, Queens and Prince Counties. If
Holland expected the three areas thus created to develop into
significant individual political entities, as has occurred in other
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jurisdictions, then surely he was a much belter surveyor than a
prognosticalor. County government simply has not developed in
Prince Edward Island. While some county affiliation still exists in
the justice system (e.g.. cach county has its own sheriff), the
respondent was hard pressed lo identify any other significant
governmenl services which are delivered on a county basis. School
hoards are nol organized along county lines. The five regional
service centres, which deliver both federal and provincial govern-
ment services Lo those areas of the Island at some distance from
Charlottetown, are not organized along county lines.

At one time the four federal ridings in this province were
organized along county lines and carried the names of the counties.
The riding of Queens was a dual riding. However, as a result of the
Report of the Electoral Boundaries Commission for Prince Edward
Island, 1965, the county was abandoned as the delineation for the
federal electoral districts. It is apparent from the proceedings of
the commission that it considered population as the dominant
factor in redistribution. The following table shows how the
rescheduled and renamed electoral districts attempt to address the
population imbalance:

Otd Electoral Districls Population (1961)
Kings 17.893
Queens 45,842
Prnce 40,594

New Electoral Districts Population (1961)
Cardigan 23.081
Egmont 29,374
Hillsborough 30.050
Malpeque 22,124

Perhaps most instructive in this context are the reports of the
provincial Electoral Boundaries Committee of 1975. In 1974, the
committee named to appoint select standing committees for the
Legislative Assembly recommended the appointment of a commit-
tee to consider *. .. such matters as The Election Act, Boundaries
of Electoral Distrnicts .. ." and *. .. make recommendations for
the most appropriate means of dealing with the same”. A subcom-
mittee was duly appointed consisting of two M.L.A.s as co-
chairmen, the chiel electoral officer for Prince Edward Island, the
assistant dircctor of the Prince Edward Island Heritage Founda-
tion, and a scecretary.

The subcommittee was given the f{ollowing terms of reference:

(1) To consider and report on the boundaries of the existing electoral distnicts
of the Provinee as established pursuant to The Election Act. 1963, Chapter 1.
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(2) If changes appear to be desirable, to recommend the areas which should
be contained in, and the boundaries which would delimit, each of the several
electoral distiicls.

(3) The Sub-Commitlee, in determining the area to be included in and in
recommending the boundaries of proposed electoral districts, should take into
consideration
{a) the desirability, or otherwise, of having single member ridings
throughout the Province;
(h) the community or diversity of interests of the population in the
existing electoral district or part thereof;
(¢) the sparsity, density and relative rate of growth of the population in
the existing electoral district;

(d} the accessibility of and means of communication between the various
parts of the existing electoral district or part thereof;

{e) the physical features, including the shape and size of the existing
clectoral district;
(N any boundary lines now existing in the present eiecloral districts; and

(g) other similar factors considered relevant in the opinion of the
Commitiee purtaining to the existing electoral districts.

The subcomumittee considered written representations and held
seven public hearings. On November 14, 1974, it tabled its interim
report which included the following recommendations:

Therefore vour Sub-Committee recommends:

(2} The present sixteen provincial electoral districts be replaced by thirty-twy
provincial electoral districts;

(b} the recommended thirly-two provineial efectoral districts be generaliy
bound by the four proposed federal electural districts;

{¢} Lhe present provincial electoral systen of numbering by county be
replaced by representative community names vither singular or two-fold:

(d) the redistribution of provincial polling divisions showing descriptions
which may be more properly identified.

The subcommitlee’s proposed formula for provineial representa-
tion was as follows:

PROIOSED FORMULA FOR REPRESENTATION

FROVINCE OF PRINCE EDWARD [SLAND

The majority of the expressions of opinion declared at the public hearings,
amd from other briels and communications, geaerally ageced that some form
of representation by poputation shoubd e apphed in returning representas
tives Lo the Provineial Legislative Asscinbly,

Adjustonents in representalion by popubton for rucal and urbiut areas were
thseussed with grenceral agreement that both should e adequately repre-
sented while consilering such Gl as growth areas, commuly inberests,
commurnication, and existing electoral boundaees,

The Sub-Committee recommends that the proposed fedeeal eleetoral constit-
veney of Hillsborough return five representatives and that the proposed
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federal elecloral constituencies of Egmant, Malpeque, and Cardigan each
return nine representalives.

The Electoral Boundaries Committee met, discussed the interim
reporl of Lhe subcommittee and prepared a report dated April 16,
1975, which included the following:

We feel that the changing of the Electoral Boundarics and other proposed
changes are vitally important and decisions should not be arrived al without
proper consideration. Most Members thought that changes Provincially should
relate Lo and follow anticipated changes in the Federal Electoral Boundaries.
There are many and rather rapid population changes on the Island. These
could be better accommodated after the Federal change occurs. A recommen-
dation is that Federal and Provincial poll boundaries be Lhe same so as to
avoid the confusion which is now evident.

Your Committee recommends that there should not be any change in the
number of representatives or in the dual member ridings but does recommend
that electoral boundanes be adjusted to provide more equitable representa-
Lion.

We believe that the present system adequately provides representation for
people of vaned religious and cultural backgrounds.
Your commiltee reconimends:

(i) that dual member ridings be retained;

(i) that the style “Assemblvman™ and "Councillor™ be retained:

(iii) that present constituency boundaries be rearranged to provide better
geographie and populativn representation.

The committee's third recommendation is significant. However,
no legislative or other government action of any kind has ever been
taken as a consequence of those proposals. It is noteworthy that
both the subcommittee and the committee appear to have favoured
a move away from the apportionment of clectoral districts strictly
along county lines.

It seems to me apparent that the requirement in the Election
Act for approximate equat counly representation is not well
founded. It is arbitrary and is not based upon actual population
distribution. The requirement of relative parity of representation
between countics forces significant deviations which do not appear
to be justified on the basizs of practical nccessity or effective
representation. In myv view, Lo hold that distinct communities of
interest are created by county lines 1s not wvealistic. | cannot
conclude, for example, that the interests of a resident of Murray
River, a Kings County community lving some few miles north-east
of the boundary line between Kings and Queens Counties, is so
significantly different from the interests of a resident of Mount
Stewart, a community located in Queens County, a few miles
south-west of the boundary, so as to necessitate in the interests of
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more effective representation the extreme levels of variation from
voter parity present in the existing electoral system.

The health offhe extsting political system

According to the evidence of Ms Clark, there are discernible
patterns of stability and tradition in the Island electoral system.
There have heen systematic (although somewhat irregular) turn-
overs of government between the two major parties, there has
been a slim margin of victory in many electoral contests, and voter
participation rates in Prince Edward Island elections have usually
been higher than those in other jurisdictions. Although in her
report filed with the court Ms Clark suggests that changes in the
political system by way of redistribution coidd produce a decline in
voter participation, during her testimony she acknowledged she is
not an expert on voler turnout and her concern is more with voter
confusion than voter alienation.

Clearly, when changes are made there is alwavs some element of
confusion, but there is no evidence (o suggest that redistribution
will affect voter turnout. Mr. MacLean testified that after the
changes to the federal ridings people adjusted to the new situation
tairly quickly. Dr. Milne stated it is mere speculation to say that
redistricting would cause a decline in voter turnout.

I do not consider the health of the political svstem would be put
to any substantial risk bv a redistribution. Voter confusion could be
minimized by using existing polls us the building blocks for the
redistributed electoral districts.

Representalion of rural areas

The importance of the rural economy in the province cannot be
overstated and the rural nature of the [shind should continue to be
reflected in the composition of the legislature. However, it is not
entirely accurate to characterize thiz case as a contest for repre-
sentation in the Legislalive Assembly between urban and rural
interests per se. As 1 noted carlier in this judgment, urban/rural
distinctions are generally unclear in Prince Edward Island, and
while it can be said that 62% of Islanders live outside the main
urban centres of the province, it s difficull to determine what
percentage ol the remainder resides in strictly rural areas. In
addition to the one city, Charlottetown, there are in Prince Edward
[sland eight incorporated towns and S0 incorporaled communities,
according to the 1992 Department of Community and Cultural
Alfairs” municipal directory. The Royal Commission on the Land in
vol. 1 of its report of October, 1990, “kvervthing Betore Us™,
reported that of the total population of the Island (129,765 in
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1991) some 87,574 residents were represented at the municipal
level by 601 elected officials.

Notwithstanding the above, some deviations could be Lolerated
to give effect Lo rural concerns. But in my opinion, major deviations
would not be justifiable. In this connection, I note that according to
the evidence of Dr. Arrington, using curvent population figures an
electoral map which adhered to the principle of relative voter parity
and allowed for a variance of only plus or minus 2.5% would result
in an electoral map that would have “rural” MLAs in “substantial
majority”.

[ now turn to the matter of the inherent difficullies in represent-
ing rural districts. In her reasons in Curter, supra, McLachlin J.
makes the following comments at pp. 43-4:

Before examining the electoral boundaries to determine if they are justified,
it may be useful to mention some of the factors other than equality of voting
power which figure in the analysis. One of the most important is the {act that
it is more difficult to represent rural ndings than urban. The matenal before
us suggests that not only are rural ridings harder Lo serve because of difficulty
in transport and commuanications, but that rural voters make greater demands
on their elected representatives, whether because of the absence of alternative
resources to be found in urban centres or for other reasons. Thus, the goal of
effective representation may justify somewhat lower voter population in rural
areas.

It appears to me that McLachlin J.'s thinking in this mstance
was controlled by the specific situation in the Provinee of Saskatch-
ewan, a province of extreme vastness in comparison with Prince
Edward Island. in which very large areas are characterized by
sparse population and long distances to any population or urban
centres. That is not the situation in Lhis province.

[ have alrcady noted that the Island is by far the most denselv
populated province in the country IU is serviced by an efficient
communication system and a roud system that is second to none.
Compared to Saskatchewan, in the Prince Edward Island context
no matter where one is located. the distance to any other point on
the Island cannot be considered great.

Contrary to the respondents submission, the evidence in this
case does not establish that as a practical reality 1 1s more
difficult to represent rural than urban ridings in this province.
Quite the opposite, in fact. Mr. Milligan stated very clearly that
although there were some extra demands made on his time as a
rural M.L.A., he did nol consider that he had any significant extra
work-load. Nor did he consider that he would be required to work
much harder if he represented more people. From a practical point
of view, in comparison to many ol their counterparts in other
provinces, Island M.L.A.s do not have large constituencies. The
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ratio of provincial representative to population is about 1:4,000.
Any additional burden on rural M.L.A.s is eased by the five
regional service centres, which provide government services at a
local level in Tignish, Wellington (and to the Acadian community),
Summerside, Montague and Souris, and the over 600 elected
officials at the municipal level.

1 conclude that in the Prince Edward Island context, unlike the
situation in Saskatchewan, the goal of effective representation
does not justify any appreciable lower voter populations in rural
areas based on a perceived difficultv to represent rural ridings.

Gerrymandering

A gerrymander refers to a method of arranging electoral
districts so that one party will be enabled to elect more representa-
tives than it could on a more fair distribution of districts. In her
report, Ms Clark writes:

One of the most obvious consequences of re-disiribution is the potential for
gerry-mandering. While there is an inherent nisk in any political system, the
size of the constituencies. Lhe traditional voting patterns and the high
proportion of narrow margins for clectoral victories are all factors that
predispose the system to a much higher risk than normal.

In her testimony before the couri. Ms Clark stated she was not
suggesting by this passage that redistribution should not occur, but
only that gerrymandering was a possible consequence. She noted
that it is very difficult to stop gerrvimandering and regardless of
what is done, some people will view any redistribution as either
good or bad gerrymandering.

During the cross-examination ol Dr. Arrington, counsel for the
respondent asked him to comment on the following passage from
an article entitled “Chartering the Electoral Map into the Future”
by Kent Roach found at p. 206 of the text Drawing Boundaries —
Legistatures, Courts, and Electoral Vulues:

Even if the Court had enforced cqual-pupulation stiandards within the limits
sel by enumeration data and the tinnng of elections, Lhis would not guarantee
that the electoral map would not praduce partsan advantages. In fact, the
requirement that adings have equal populitions in the United States has
made partisan gerrymandenng eisier borituse it has devalued the significance
of natural and political boundaries that niiark out conununities of interest,

Dr. Arrington did not agree with the stitement. He testified that
it contradicts, in part, his own personal experience. According Lo
Dr. Arrington, a redistricting scheme that allows for a reasonable
standard for deviation from “rep by pop™ makes it easier to detect
a gerrymander. He did not specifically say what he considered Lo be
a “reasonable standard” in thix context, but did state that a
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possible varialion of plus or minus 25% allows a gerrymander to be
drawn quite casily along natural boundaries.

I am not persuaded by the arguments coneerning gerrymander-
ing one way or Lthe other. It is a factor which will concern persons
tasked (o redraw electoral districts, but is nol a consideration
which, in my view, could justify significant departure from voter
parily in the pursuil of more effective representation.

Finaneial aned other costs

This leads me Lo consider the respondent's final point. [ have
already commented upon the issues of political stability and voter
participation; member recognition is 2 non-issue, in my view.

In so far as financial costs are concerned, I would simply say
that the right to effective representation guaranteed by the
Charter cannot be sacrificed on the altar of financial repercussions.
Given that the electoral districts in this province have not been
readjusted to any significant degree in almost 150 vears, the initial
effort will be long and costiv. After that it should be simply a
matter of Ane tuning un a more or less regular schedule. I note that
every other jurisdiction in this country, including the Yukon and
Northwest Territories, conduct redistribution on a regular basis set
by either legislation or hy custom. The usual frequency is every ten

vears.
Conclusion us tn s, .}

McLachlin J. observes in Curler, supra, that an elecloral svstem
which ditutes one citizen’s vote unduly as compared with another
citizen’s vote runs the risk of providing inadequate representation
to the citizen whose vote is diluted. | find that the existing electoral
distribution in thiz provinee provides inadequate representation Lo
a large percentage ol the voters because ol the significant
variances in population in the clectoral districts. In iy opinion, the
evidence presented iz net suflicient to justify the existing electoral
boundaries. Factors like conumunily history, conununities of inter-
est and the need to mamtan an appropriate weban/rural and
regional balance in pohitical representation in the province do not
support a conclusion that the existing extreme deviations are
necessary to ensure the better government ol the populace as a
whole. In my opinion, based upon all the evidence presented
reasonable persons applving appropriate principles could not have
set the electoral boundaries as they exisl,

[n the fight of all of the above, T conclude that the present
clectoral distriets in Prince Edward island violate the right to vote
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guaranteed by s. 3 of the Charter. Accordingly, ss. 147, 148, 149,
150 and 151 of the Election Art ave invalid unless justified under
s. 1 of the Charter.

Is the infringement of s. 3 sared by s. 17

Having decided that ss. 147, 148, 149, 150 and 151 violate the
right to vote guaranteed hv = 3 of the Charter, I must now
consider whether the provisions constitute “reasonable limits
prescribed by law as can be demonstrably justified in a free and
democratic society”.

The onus of justifying the infringement of a Charter right is
upon the party seeking to uphuld the limitation, in this case the
Government of Prince Edward Island. The standard is the civil
standard, proof by a preponderance of probability, and must be
applied rigorously. Because 5.1 is heing invoked to justifv a
violation of a constitutional right the Charter was designed to
protect. a very high degree of probability is commensurate with
the occasion. Evidence relied upon to justify the infringement must
be cogent and persuasive and make clear the consequences of
imposing or not imposing the limit: sce K. . Oakes (1986). 26
D.L.R. (4th) 200. 24 C.C.C. (3¢ 321, [1986) 1 S.C.R. 103.

The government’s position in the instant case is that if it is called
upon to justity the population deviations that exist in the electoral
map ol this provinee, then thuse deviations can be justified on the
saine grounds advanced during the s, 3 inquiry,

The Supreme Court of Canada hax enunciated the principle in
Oukes that to override a Charter vight the objective underlying the
impugned law must relate to concerns that are “pressing and
substantial™ in a free and demoeratic society: 11 that is found to be
the case, then [ must decide whether the means chosen to attain
the valid objective are proportional or appropriate to the ends to be
achieved.

I am satisfied that the objectives of ensuring an appropriate
urban/rural and regional balanee in political representation in the
provinee to ensure better government are valid and meet the
“pressing and substantiad” test Lud down in Odakes. T oam not
satstied, however, that the means adopted by the provineial
legrislature to attiain those objectives e proportional or appropri-
St

The first condition of elfective representation is relative parity of
vating power and deviations therelrmn will andy be justified on the
grrounds ot practical unpossibility (not argued in this case) or the
provision of more elleetive representation. | stated earher in this
Judgment that the difernnyg representational coneerns of wrban and
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rural arcas and regional concerns may properly be considered in
determining eleeloral boundaries, hut the extent to which one
citizen's vote is diluted as compared with another citizen’s vote
under the present clectoral svstem appears to be unduly great. In
the case of many ol the clectoral districts Lhe extent of the
variances from the population quotient cannol be justified on the
basis of urban/rural and regional considerations. Nor can it be said
that the existing electorval map affects the rights of urban voters as
little as possible. The legislative requirement to have electoral
districts distributed relatively equally amongst the three counties is
completely arbitrary and not based upon any realistic appreciation
of actual population distribution. The results are districts having
total deviations which, in some cases, exceed those tolerated in
northern Saskatchewan, an area very dissimilar to Prince Edward
Island in geography and population distribution. Furthermore,
under the legislation of this province there is no limit on the
amount of deviation which can be tolerated. As did McLachlin J. in
Dixon, supra, weighing in the balance the objectives of the
existing electoral distribution against the serious infringements is
causes to once of the most fundamental of our rights, and conclud-
Ing that the end of more effective representation is not served by
existing population inequitics, | conclude that the enactments on
which these inequitics rest cannot be saved by s. 1.

Remedy

I now turn to the matter of the appropriate remedy to be applied
in this case. I approach the topic with much caution. Court must
not enter the domain ol policy underlying legistation. In the words
of McLachlin J. in Diven at p. 278:

There 18 no questien thas thee process of clecloral districting is first and
foremost the tash of legnislature, nor any question that Lhe balancing of the
disparate interests and consderations involved in a process that affects the
reot of one of our most hase political institutions renders it a task best
undertaken by our vieeted vejaesentatives. However, the miere fact that the
legistature is etter suted 1o wenrh the myriad factors involved in electoral
apportionment, docs et renzess from this court Lhe ultimate responsibility of
weighing the product of the exercize of the legislature's discretion against the
rights and freedoms cashoned o the Charter and from examining the
justification for any infvagement that the courts are required Lo undertake
under s. 1. This s nut imerely a question of the separation of powers and the
authority of the lemslature to aci: the right W vote is entrenched in our
Constitution and 13 of such impurtance that it is above the override powers in
Charter, s. 33. 1 i mving substance to this right to vole, the court interprets
5. 3 as granting 10 cilizens the nght o a certain degree of proportionate
representation, then legislative effurts must be measured against this stand-
ard and if they (all sharl, be dechired uneonstitetional,
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The remedy sought by the applicant in his pleadings is a
deciaration that the impugned legislative provisions infringe his
constitutional right to vote and to are of no force and effect. He
acknowledges that the legislation may provisionally stay in place,
however submits that this court should require submissions as to
what time period may reasonably be required to remedy the
legislation. In final arguments the applicant agreed with the
submissions of the intervener which seeks much more specific
relief. In addition to a declaration that the legislation in question is
null and void, the intervener seeks the following order:

(i) That the Respondent be ordered to:

(2} tmmediately and at each ten (10} year interval (which coincides with the
10 vear Statistics Canada Census), strike a non-partisan Electoral Boundaries
Commission for the purpose of reviewing the electoral boundaries of the
province, and recommending the necessary and reasonable changes to the
fegislature;

(o) that the Conwmission be guided in its efforts by specific criteria, which at a
aunimum should include:

(1} adherence to the principle of relative voter parity, which in Prince
Edward Istand should equate to districts within +/- 3% of the voter parity
quoitant;

(it) tasting the proposed districts for gerrvmandering (i.e.. against voter
data {or past clections); and

(i} kecping communitics of interest together.

{c) that the Comnussiwn use as its buse populaiion dita, the ten {(10) vear
Census Duata from Stulistics Canadit,

(d) that ihe Commission be required tu hold public hearings on the issue of
electoral boundary reform across the Island and report its recommendations
for reform back tu the legislutun: within six (6) months of the Statistics
Canada Census data becoming available. and that the Report of the Commiis-
sion be presented and dealt with at the next sexsion of the Legisiature (i.e.. in
this instance, by the end of 1993);

{e) that the Respondenl Goverament ta required, in this the first major
refornu in over 100 hundred yeams, to report back its progress Lo the court in
six (6) muaths, and that in any evenat the Government be required to Ale s
new legistution with the Court no Liter than by the end ol 19938,

I Dvon, MeLachlin says this at pp. 280-1 about the range of
potential remedies for the infringement of the constitutionally
guaranteed right to vole:

[Uis elear that at o onnimun, s cotet has the power Lo gerant o deckrrtion
that the mmpugened legnslation imfrngees the constitubional right to vote and to
the extent of the weonsisteney with the Charter, s ol no foree or ¢llect. Suceh
dochritory relied has alrewdy been sowarded o eases decided under s, 3 of the
Charter aad this power has been held to extend to Tegistative inaction as well
a2 o positive lepsbive wetss see Ne Hoogheico aml G B XIS
ler!yr!' e Mawrtohe (.‘lHru‘rrr‘.l,r-(.'r'm'a'rr-’) (19s6), S0 DR (dthy (oS, 27
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C.CLCL (3d) 158, A1 CLR. (3d) 163 (Man. Q.8 allirmed 32 D.L.R. (4th) 310,
29 CLC.CL3dy 92, 55 CURL (3d) 3648 (Man. CLALL

The effeet of a decluation that a law ix inconsistent with the Charter is to
render it of no foree and effect under 5. 52 of the Charter. Tn most cases where
a parlicubir provision fadls under <032, the result is Lo restore the law in
question Lo the status of conformity with the Charter. The effect in this case is
arguably the reverse. If the provisions preseribing electoral districts in British
Columbia are set aside. Lhe electoral districls vanish, Should an election be
required before they are restored, it would be impossible to conduct it. The
resull would be the disenfranchisement of Lhe citizens of the province.

if the existing electoral boundary system is struck out because it violates
the Charter, how can the orderly democratic processes on which our system is
founded by maintained?

The first answer is that the court must proceed on the premise that, just asz
the court does what it must do under the Constitution, so will the legislature.
This proposition has repeatedly been affirmed by our courts.

Against this background | turn to the order sought.

There is no question in my mind it is preferable that electoral
distribution should be carrvied out by a non-partisan, independent
boundaries commission. All the witnesses called by the respondent
agreed on this point. However, as Sopinka J. points out in Carler,
supra, there is no constitutional guarantee for the process by
which electoral boundaries are drawn. Maps need not be drawn by
fully independent commissions.

The court has also been requested 1o provide mandatory guid-
ance as to the minmmum vacanee from voter parity that should be
tolerated. This would i1nvolve the court in the process of the
balancing of the disparate interests and considerations of the
citizens of this provinee, o process best undertaken by our elected
representatives. In frirvon Melachlin J. suggested that the plus or
minus 25% deviation set by the Fisher Commission would appear to
be within a tolerable limit, given the vast and sparsely populated
regions to be toeund in British Columbia. I nole, as an observation
only, that the situation m Prince Edward Island in terms of
geographic and demowraphie cansiderations and population density
i overy different fraom that in British Colunibia and Saskatchewan.
Therelore, it may well be that a deviation of plus or minus 25% will
not be justified in this provinee, Buased on the evidence presented
during this hearmg, 1 consider that o variance ol plus or minus
10%. as in Manitoba south of the 53vd parallel, might well be a
more appropriate imit. However, no predetermination can be made
without the most complete information, That information can only
be obtained by going through the clectorad distribution process
meluding the public hearings thae likely would be an integral part
ol thal process.
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I would suggest it is now clear that as a general rule redistribu-
tion must be based on the first condition of effective representation
which the Supreme Court of Canada in Carter has recognized as
relative parity of voting power. There are limits on the extent to
which deviations are permitted from equality of voting power
among electoral districts. Only those deviations should be admitted
which can be justified on the ground that they contribule to the
better government of the populace as a whole, giving due weight to
regional issues. The process involves balancing equality of voting
power with such countervailing features as geography, community
of interest, existing municipal boundaries, sparsity of population
and growth patterns, appropriate urban/rural representation and
regional concerns. In terms of effective representation, the real
issue in this province may not be whether adequate representation
15 provided to the less populated areas. but rather whether the
more populated areas are underrepresented. In the words of the
Court of Appeal of Alberta in Rererence re: Electoral Boundaries
Contmission Act, supra [at p. 436): “No argument for effective
representation of one group legitimizes under-representation of
another group.”

As to the frequency of redistribution, | agree with Dr. Milne's
view that it is prudent to redistribute on a regular basis. I accept
that Prince Edward lsland is not a yuickly growing community and
whether redistribution is required at any given time will depend on
many factors including population growth and movement within
the province. However, in order to avoid in the future the situation
which exists at present, I consider it expedient that the govern-
ment give consideration to putting into place specific legislation
concerning electoral boundaries which would include, at the very
lcast. a requirement to review on u regular basis the electoral
districts in order to ensure that any percentage variation is
appropriate and justified. 1I' inuppropriate and unjustified varia-
lions are present, the necessary redistribution should take place.

I have also been urged o require the government to file new
legslation with the court no fater than the end of 1993, [t would be
highly inappropriate to asswme that the legislature will not ». ..
promptly enter on the question of what remedial steps should be
tuken to remedy the deticiencies o the existing legislation”
MebLachhn Join Doeeon, sepra, ab po 2820 A similar issue was
considered by Meredith J.in Divon e Lvddesh Coliwmhia (Atiaraney-
Ceneral) (1989), GO DR (th) 105, 37 B.CLLIR (2d) 231, 16
A.CWS. (3d) 12 (5.C.), in which he was requested to fix a date
beyond which the legislation in British Columbia would not “stay in
place”. The learned justice made the following comments al p. 418:
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To establish a deadline beyvond which the legislation will not be “in place”
would e Lo requine that the magority of the members of the Tegnshcve
Assembly agree on a course of action. | consider it guite bevond the inherent
power of the court 1o compel agreement. [n any case, 1o do 20 would be to
effeetively legislate, That must also be beyvond the remedial powers that are
repased in the court,

So | conclude that the establishment of a deadline would e in direct
violution ol the rights and obligations of the members of the legislative
Assembly, would threaten the violation of the right of the people of British
Columbia (o the existence of a Legislative Assembly, and would threaten the
violation of the right of citizens of Canada to vote for members of a
Legislative Assembly; (0 say nothing of eradicating the right to vote, whether
cqual or not.,

| think it must be leit o the legislature o do what is right in its own time.

For the same reasons, | vefuse af this time Lo sel a time-limit for
the passing ol new legislation. At the same time, however, as
McLachlin 4. vemarked in Divon [at pp. 283-4] . .. just as the
courts have a duty to measure the constitutionality of legistative
acts against the Charter guarantees, so they arve under an
obligation to fashion effective remedies in order to give true
substance to these rights™ Therelore, in my view, the legislature
should be allowed o reasonable period of time o remedy the
unconstitutional diziribution, Tathng which the partes may seex
further direction rom the court. Strictly as o guide and without
having heard submizsions on the matter, I would suy that o perind
of onc vear from the date of the release of this judgment should be
sufficient time for the respondent to take appropriate remedial
aclion,

Conelision

[ declare ss. 147, 148, 149, 150 and 151 of the Electinn el o
be contrary v the amadien Cliarier QI. ffi-yfi!.\' el Freedoin s,
Pending Lhe necessary legnslative action to remedy the legislation,
iU will stay provisionally in place to avoid any constitutional ¢risis.
If remedial action is not taken within a reasonable period ol time,
submissions as to the appropriate period necessary to remedy the
fegislation may he made to the court.

[ make no order as o costs. Should any of the parties wish to
make submissions to the court on the matter of costs, they mav do
0.

Application granted.



