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appellant had the rpquisite inti:rest under· art. 55 of the C.C.P. to 
file an appeal. 

Appeal (ll/nll'rd. 

Re Mac Kinnon and Government of Prince Edward Island; 
City of Charlottetown, Inten·ener 

{Indexed :is: ~lac-Kinnon 1·. Pri:ll'(• Enwnrd J;;landJ 

Court rilt- ':\r.,. CSC-1056~ 

/'ri,,,.t· Edwan/ 1.~1r11ul Snp,·cm1 (',,,,,.,. T1·i11l LJit·i.,i""· Un;Ro,ltesJ. 
Fch,·,,,, ,·:1 I,:. I!•.••.:. 

Constitutional law - Charter or Rights - Righi to vote - Prince Edward 
lslarnl legislation impo:-ing mamhlory division of electoral district" among 
thrcl' counties - Significant vui:111c:cs in numher of voters in some districts 
from provincial average or \'Ol<'r::; per di,;1,·ict - Legislation contravenes 
right 10 vote - Not re:iso11ah!(' limit - Canadian Charter of Rights and 
Fn•t•doms. s. ;i - Election :\cl. R.S.P.f..1. 19~$. c. E-1. ss. 1n lo 151. 

Constitutional 1:iw - Chartrr of }{ig-ht,; - Enforcement of rights - Reme­
di1·, - Provincial clcrtion lt.•gi:-larion goq•rning distrihution of seats co11-
tra,·t·11C':- Clr;lrll'r right to volt· - :\ppropriatl' n•n11:dy is declaratiou of 
i11qlidi1y su,;pendC'd for r('a:-011:1hl1• p<'riod 10 :dlow lq!'i:.1.itivr action -
(';111:uli:111 Chartl'r of Rig-li1s :111d Fn•1·do111~. ~- :l - Election r\t't. KS.PE.I. 
19~~. r. 1::-1. ::;:;. 1.1, lo 151. 

Till' l'rinrc· l::riw;1n! Island f:t, ·,·/11111 .\,·:. l: . .3J'.LI. 19$$. r.1::-1. imµ05l'::i J 

r11 :1tub1ory di,·i:--i1111 vf liw Iii 1,n,,·i11n:d d,Ttur;d d1,;Lric·L:- among lhc> thrl't' 
µn,\'inrial rountiC':-. Each di:-lrirl ,·1,·ct.- ;i ru111willur :inci :is:-<:mblym:in. Th,• 
cii:-parilit·s l>('twt•L·n thf' nurnh1•r u: rntt-r:- 1!: :1 dis:rirl ;1nci thc- µro,·inrial avc>ragC' 
r;111_1!1•rl l,c•lw1•L·n 11 :>% oq•r th(' an·r:1L'.'1· ;i111! G:;% urHk-r. Twdve ciistrins were- in 
l'Xn ·:,;,; 1,r -10% uv1·r ur urici,·r tlw µrunnnal :t\'l'r:,g-,·. 

011 ;.in app!ical iun f11r a 1krbr;1t 1,,11 t h:1: s.-. 1-l ~ lu I:, I of th1· f:lrd i1111 .·l cl 
r onl ra,·•:ru· lh1· ('111111d 111" ('J,11 rt,·,· ,1( /,·,'.,;. : ., 11 ,,,f 1- ·,, -11/,.,,,:-: :111d r11r ol IH'r rdi1•i. 
lu·ld. lhl' :1ppli1·ation sh11ul<I l1t· i.:r:111t,·d. 

~1-rli1111 J ur Lill' Ch:1rtc·r i.:u:1r:111t,-,·, ,,,·,·ry nti1.,·11 th1• ri~hl ln \'Ul(' in :l 

prn,·inri:11 l'lt·rli,,n. Till' 1·.x1-;lit1j.: ,·l.-i·111r·:d d1:--1rd,11111111 in !Ill' provinn· pro,·ick,; 
i11;11l,·q11.11\• n·pn·,;1•11t.1l11111 l11 :i brg,· 1k·r,·,·11L1).!,· 11( th,· ,·,,1,·1-:s lwcnr:-l' uf t!w 
:-:ig-1, ilil':1111 \':1ri:111n·:-- 111 1•1111111:!110:1 111 tli, · ,· l,·,·111r:tl d,~1ri,·1.- . F:wt111-:-- such :1:--
1·,11111111111i1~- h1:-l11l'y. n1111r1111111!1,·, 11( 111t,·r,·,I :11ul th,· t11Td It• 111:1i11t:1i11 :rn 
:1ppr11pn:1l1· 11rlr.ut/n1r.d :rnd n·gr .. 11.11 l,.1!.11w,· 111 l'"lrtw:tl l'l'l'l"l':-c·11[ :1ti1111 cl,, 1:,1: 
:--11pp11rl ;1 n111d11:--11111 111.11 t lw 1·:\1.,1111i.: ,·,t r,·rr,,· ,l,-,·1.1: ,, ,11, :1rt· 11,·1·,•:--;..:try t11 1·11,11n· 

1lr,• l1t·lll·r ).:P' .. l'l'llllll'lll ,,:· 11w i'"J'lll.1<·,· .1., ., \\l1,,I,·. Tl11·r,·:,,r,·. ,;,;_ 1-1, tu 1:,111r 1i1,· 
.-\,·1 v11il:1h·s. :! ,,f.1lw t·h.1r1,·r. ;111,( 1h,· 111fr111l:•·111,·11: 1:-- 11<,t :-:1n·d by s . I. Whil,· 111,· 
, 1l1J1 'i.·1"·,•,: .,f ,·11.-;i1r111g- :111 :ti'l''"l'n:11,· 11rl,.111fr11r:d :111.l 1q,:ie111:tl l,;d:111<·,· 111 p11l11i,·:d 
rq,n•,:,•11t:1111111 111 1•11,;un· lwll1·r l:"\•·rt111wr11 :1r,· 1•r,·,:--1HJ.! :111,I s11li,;t:1111i:ll. tlu· 
rrll':111:-: :11l11p1t-d ;1n· 11t1t prup,rrti.,11.11 "r :li'i''"l'n:11«-. Tlw 1,·J.!i:--1:tti\'l· n·q11i1v11a•11l lu 
h:1,..- 1·lt·r!tir:ll distri1·1,; d,,:tril,111,·d r,·l:lln·,·!~- ,·,111:tll~· :111111111!' 1li,· r!rn·,· n,unti,·, 1:-
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c·omph•lcly arliilrary an<! the- popul:it ion v:iriann•s arn1:,;s <list ri1·t:- 1·a1111111 lw 
j11stifi1•rl on I.hi· basis of 11rlia11/rur:i.l anrl n·).!'innal c11nsid«·rali1111s. 

Whil<· the• provisions nf thr Art an• r11ntr:iry IP llw ('hart1·r. th1•y will stay 
provision:illy in plac:r• 1w.•nrlini m·c('ssary IL·gislaliv1· ;ll'ti,111 111 n·nwcl_v lh<• <il'f<•rls. 
If renwdial ac-tion i:; not takrn within a reasonahlP 1wrind. submissions :is to lhC' 
appropriate' periocl n(•c-1·ssary lo rt'llll'O)' tlw l!').!'i:-lation may lw 111:uk lo Llw c-ourl. 
It is 1\lll approprialc lo granl thr n•nw<iy sought. whil'l1 i1wl110Prl a n•quC'sl for :in 
or<lrr that clcrloral rc<ii:.trihul ion Ix' ,arriL·<i out b\' a rwn-part isan. inclC'p1.•n<lL·nt 
ho1111<iari1•~ rommission ancl that a minimum variam:C' for n1ll'r parity b<• s11('cilied. 

Hc:Ji·ri•ncC' re: f.:if!r(orr,I Unr111dnri1•s C:11111111issi1111 .-\rt. ss. I!,. :!O (~11.,.;J.:.) (1991}. 
SI O.L.R (4th} 16.11991) 2 S.C.R. 15S. 5 C.IUt l2<l) I. [19!llj 5 \\'.W.R. I. 94 
S:isk. R. 161. 127 N.R. 1. 2'i A.C.WS. (3ci) 602: !)i.rn,, r. llritish Col11111&in 
(.•\Unr11ry-Gc1tr.ral) (19S9). 59 D.L.R. (•Ith) 247, {19S9J ~ \\'.W.R. :~93. 35 13.C.L.R. 
('.Zci) 273. 15 A.C.\\'.S. (Jci) 121; P.. ,·. Orrkrs (19SG). 26 O.L.K (-llh) 200. 2-l C.C.C. 
(:1<l} :321. ( 19SGI I S.C.R 103. 50 C.R. '.3<l} 1. 19 C.R.R. ;lQS. 65 N.ft Si, 53 O.R. 
(2<l) 71911. JG W.C.B. 73. apld 

Other cases referred to 

l<r/rrc11r:c re: £lf'clnrnl !Jo1111dn11c·s C,mu11issin11 :\c'I (.-1(1,rrtn) (1991). SG 
D.L.R. (•llh)-1-1,. ( IS9Z) I W.WR. -lSI. S WA.C. 70, 120 :\.I{ 70. s:l Alla. L.R. (2d) 
2 I 0. 30 A.C. W.S. (3ci) 3 ,$: I Ji.r1111 r. /:,·ii is/, Cnlu III l,ia (:I If 11n11·!1·(;,.,1rml) ( 19S9 ). 
GO IJ.L.IC (4lh) -l-15. :!, U.C.L.I~. (~rl) :!:H. JG A.C.\\-.S. (:!ell I:! 

St;\tu le$ re fl'rrC'd I o 

.... \,t rl'spc·ct in~ th(• r<>prt':-l'11ta1i,,n of thl' µeople in lht· l,.1.•~ri,-latun•". IS~l:l 
('1111111[ i11 tl c1,,, ,·/r-r ,~r· /.',!;i, t,, I/ ,,,f Fn·,·tf,,,11.-;. , SS. I. :l 
l·.'fr,·ti1111 :It·/. {.'Iii::. s.r.E-: 1 19(';:(. ,·. 11 

e f:lrr·ti,111.·lrl. l:.S.l~F.. I l'.1.S>. c. !:: -1. ~---- 1-17. 1-1~. 1-19. 1:",11. 1:,1 

g 

1~·trr-t11ml /1"1111tlur,rs ('111111111.,;:,,,,, ,-\rt. S.S. l9$ri-$'i-~:-. ,·. E-fi . l l rq•~·:.il, ·d l,\' 

s. IS of. anrl rl'plan·rl 1,y 19~0-!II. c·. ~:-G.111. ~- :;o 
/-,'lr-l'/11ntl /iu11111lar i,·s l.'n 1d,111.,lw1•11/ .-1,·:. ltS.C. 19S.">. «· . i::.:; 

Al'l'LIC,\TIO~ for· a ckrlJralion thal ~s. 1-17 lo 151 of the· 
r._,·,~-,·tin11 :\d (l~E.I.) ('01\lf':1\"(•ll('S S. ~~ of L11c• Cu11f1tli11, , (.'J,,11-t,·1· u( 
Hiyl,ts cuu( 1-·n'f'll,11,,.,. 

[J,,l11rcs .\/. r ·,.,,,,,. 1'111' :q>plil·:ull. 
(;nrclou L. C,11,1 ,,1,,.11 ;111, I /.'11.-w11111 l'ff S('/Jfl. fol' rl'~puncll·lll. 
/)(11·i<l JI://,,,,/,.'/ ;111cl ,,·,,,·, ,, .·l. n,,,,,,/,d/ fur i11tt.•l'\'t'IH'l'. 

UF.:Si{0fllE::-: .J.:-O11 Fd1ru;11·,· l:1. 1991. tile· ~1pplic;111t . Don:dd 
:\lad~innu11. lilvcl ;111 ;q,pl1l·;1tiu11 \\'ith llit: <·uul'l s«·vl--i11_1.; : 

(1) An Onl1·r :ini! l>i·l'l.1r:1t 1w1 th:,t SL·ct ions 1-1,. 1-1~. 1-1~1. l.')0 :inn 1.",1 of 
lhr f-:tn-f /1111 .-Id 1-: ~ !1 !-: .1 I ~I~:- Chapter E-1 :1., ar11•:11d1·d. (ht•n·111.1:'I L'f' 

rdl'rrl'd 11• a.~ l11,· :\c-:1. Jr\· null. n>id and of 11,i fon't' or <:ffl.·Cl in U1:1t 
h lh<"y an· i11n,11,-1:- 1,·111 with :111d rnnlr:t\'l'rt<· tll!' ( ·,11,11r/11111 f'J,rrrt cr •~I° 

Ui!fh fs ,, ,111 !· ·,.,.,.,f,.,,,_, 

(~) Such oth1·r n·1111•cl_\' :i:: thi;-; llunoural,k· C:,iun may d« ·<:m ju:-l :.ind 
appropn;1l1· in ;di cm·u111,.;t:11u-,•;-; p11rsu :1nl Lo ~L'l'l1u11 2-1 of tht• Ch:irlt'r. 
and tht· i11i11T1·111 JUn,-,! :,·t,.,11 ()f th i, lfo r1t11rr;d1I,· Cou rt . ind uci ing-: 

tt > I 
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(a) an Order selling lhe tillll' 11·1thin \\'hich thi: Government shall enact 
legislation pro,·iding for ::i. mii;-;tnhution of provincial electoral 
boundaries conforming to th,· n·quirE-menls of the Charter: and 

(h) in default of \"alid legi;-;;lation being enacted. an Order setting the 
provincial electoral boundaric:- for the 16 provincial districts 
required by Section 1-t 7 of the said £/eel ion Art. 

By consent of the parties. the City of Charlottetown has 
intervened as a party to the application. 

I should mention that in th(• applicmion MacKinnon alleges 
possible infringement of a rrnmbcr of sections of the Canculia.11 
Charter 1!( Rights wicl Fn·cdv111s. hut the only issue at trial is 
relate<l to a possible infringement ors. 3. 

The in1pll[J>1ed disl rib11t ioH 

Section 1-n of the Elefi io11 A tl µro,·icies for the creation of 16 
provincial electoral cli~tricts. According to:-. 151 of the Act, each of 
the lG districts is lo ue repre:;l•lltt'd in tltt.' Legislative Assembly by 
two member·s, one cou11cillor and u1H: :1:-:-c->111blyman. 

Hi:;torically, Prince [dwani bland i:-- di\·ided into three counties. 
Prince·. Queens and 1"i11gs. Tht: £Ii-rt io,1 Act mandates that 
n·1>r·e~enlation in tht• L<.·gi:-dati\'C· .-\:--:-1.•111bly ~hall be apµortioned by 
(·uuntirs. Section 1-1$( I l ur l ht· .-\et rli\·iri,:-s Princr County into fivr 
l'lerto1·al di:;tricls and the· ro111p(•:0:1i iL111 pf ,·:1d1 ot the five di:;trirts is 
provio('d ins. l-lS(2) tu (GJ. Qucvn:- Cuu11ty i~ divided bys. 1-19(1) 
inlo six elrrtoral <listri('l:-i, l hv romp11:--it i1J11 oi which is set by 
~- 149{2) to (7). Sl·rtiun 1.~0{ I l rli\·idl'~ 1"ings County into five 
elector·,tl districts. the t·u111positio11 ul" "·hirh i:; delaile<l in s. 150(2) 
to ( G). 

i\lurh as docs tlw !::tr-ctorn/ /:1111,11/11 ,.;,._, C111111nis~iun rid. S.S. 
19S6-S7-SS. r. E-G.l. whic·h i:-- :-ubjl'rl llt' thr drcision of the 
Supreme Court ur Canada i11 /,',_1i·,·,·11n ,·,·: F,ffflurnl /:ollndnrics 
(.',,,11111issi1J11 Ad. ss. /~. !U (Sr1.,·l:.1 (I~)\)\), SI D.L.R (-llh) !G. 
[1991] 2 S.C.1{. 15~. :·, C.l{.I\. (:.!dl I jlwn·i11:iftl'l'talled "C"rlcr"I. 
lhl' Prince' l::dward bl:111d :\,·t i11q,,,.,,· :-- :1 111:llldatory rlivision or 
l'it'('tor:d di:--t r·ic-ls a111011g t It,- 1 lmT 1·1 11111l it's. It is till' pt·1n•ivrci 
L'lfrel ur this 111a11d:tl11ry di\·i:,iu11 1111 ( l1t· ri~ltl In \'(Jl(• (.'ltshri1wd in 
s. J ur till· ('h;trlc·r tlt:11 i:-- :1l i:--:--111· Ill llii-. l':l:--l'. [ will cx;1111illl' i11 
llllm· ddail l:tlt·r i11 thi., j11dg·1111·11t li11\, till' dvrlirn· in tit(• rur;tl 
popul:ttio11 or this pn1,·i11c·1· :111d llu· ('P1"!'1·:--pn11di11g .L!"l"OWlh in till' 
population and )..!'t'UJ .. !T:1pliic·:tl l,111111d:11·i,· , 11( 1,rl,;111 ;in•:,s ll:1vc· 

l'l'Slllkd in a pru\'illri:d l'l1·d11r·:tl 111:q, wlill"li i:-- :--t'l'II lo l>l'. ;1t ll·:1sl 

by llw applica11t ;111d tlu· i11l1·1T1·11t·r. ql111,· ··111p-sicll'd". 
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TI"· riyht to 1•0/11 

Tlw right Lo vul<· i;-; of paramounl i111porlanrl'. ll i:-- orw of tht• 
11wsl funrlamental rights and ronslilulc's tlw vc•ry ha:;is of rlC"111n­
cratir poliliral syslc•m~. Howt•vc•r. it was nol prolt•rl<"rl by any 
rlir<.'rt conslilutio11al guaranl<'<' unlil Pnshri11erl in :--. :~ of llw 
Charter whirh n•a<is: 

:!, l-:\·Ny r itizt·n nf Canarla has Ill(' right lo volt• in an c-ll'<"ti11n 1)f mt•mh(•r.- nf 
th<.· Hou.•w of Commons or of a legislalivr al\!-C'mhly :inn 11) I)(• qualilic·n for 
m<:mlK•rship lh<-rt·in. 

am inrleerl fortunate Lhat lhe sropc and purp0:--e of ~- 3 ha:­
uecn the.· suuject or rardully considered juctgmcnt~. Tlwrrforc, a 
lc.•ngthy review and analy:,:;is need not be cmbarkC'd uµon. 

In Di.ro11 ,·. lJritisl, Cul1unuia (Allor11ey-GeJ1ern!J (1989), 59 
D.L.R. (4th) 247, l l9S9J ~ \\'.W.R. 393, 35 B.C.L.R. (2d} 273, Chief 
Justice MrL1rhlin of thr British Columbia Suµreme Court (as :::.he 
then was) ck·rlarerl ill\·:llirl the British Columbia legislation cslab­
li:-;hing C'lcl'loral cli;-;t rirl.-- on the ground that it \'inl:llt'l<l s. 3. Sht' 
c:011eluckd thal the· hi~toriral rlcvelopmcnt of \'Oting rights in 
Canada. a11rl the· ,·ii•\\' taken uf such right::; in otlwr demot'raril'S. 
k•ads inc·:-:ur:1li!y lt• 1h,· 1·011rlusion that rl·lati\'C" equality or \'Oting­
powN i=' fu11cl:111H·nt :tl 111 t IH" right Lo \'OLC' rn:;hri1wrl in s. :t l3y thi_..; 
:-h<' n1<:a111 1h :11 1•l, ·r·, 11 r:d di,·i:;ions must !)(' rrlati\·<'ly equal in 
populatic,n .--i zc· lll'1· :1u:-• ·. i11 h, ·r ,·iew. il !w:-; rlC'\'Cr be<'n qm·:.:t ioned in 
Canacb that pc.1pul:it1,,11 lllllSt play a <iominanl ro!C' in tilt' c>stab!i:-:.h­
lll('lll or t·lc·r111r:tl di .,tri,·t., . :\t the same lilll<' >kL1chli11 .). arrf?plc·ri 
the> Atttirn<·_\·-Gc·th·t·:d ·_..; . ..:11IJ111i.--:--io11 that ;\1):-olutc> cqu:-ilit_\· of ,·,1ting 
pn,,·C'I' h:1...: rn·\·t·r lu·, ·11 r,·1iuin·d in Canarla . 

Avc·c,rding t1• till· 1 ·1ii,·!' .lu_..;tirc.•. in rlt·l<·r111ining the· a111ou11t or' 
deviati<Jll pvrr11i:-:.--ilil•· 1?, ·1·,·1\·111·(• 111ust be ;1C-c-orclrrl to lht· legi:;laturv 
whiC'h i . ..: 111 :t iH'll• ·r !•11 ,1ii1 111 than lhc rou1'ls tu drll'rn1i1w \\·hethc·r 
dc.·,·ialion i.-- n·q11in·,i. 1{11\\'1•\'c·r. i11 making that dC'l(•rn1inatio11 . thv 
ll'gi:--latun · 11111...:1 :w· ::: ;wl'llnl:11H'(' \\'ilh the lt·.~al prill('iplc•.-- inlwr­
(•nt in t !,,, t ·1t:,r1,·1 ::: i.,r:11 11,·1· 111' the.· rig-ht to n1l<-.. .::.ht· statt·:-- :1t 

•) r (' - . pp. _II )- ' . 

\\'lt:,i .If'• • tit .. -- · 1·· ,: • ·;,:• ·· . 

\\',, llttl•-l ,1 :1: i . :1, I 1: , ••• • :,l r•·.,d~ 111>, c•r\·~·•I. from tlw pr1111o, 0it11,11 th:1l t·qu:t!i1~ 
ot \'11t1111: l'"''• ·r 1• 11 , . , 111i:l• · 11111,-.t 11np,1rl:1 11 l l:tl'l1•r 111 1,. . 1·,m~i,kn·d in 
ci1·l1·ri111111 11i.: d,·,·1 .. , ,. •••t111•i.1nv.,. 

Tltt· 111 .. , i f1111.l :ir 11, ·1::.il tu111·t ,.,11 of 1·ln·tnl r1·pn ·.,t•11l :1l1\· t·.• ,_., l<i rl'pn•:,,1•11t 

Llt1·1r 1·1111., t1i1w11, ·:, Tu,·:, fu 11n11111 111 tw11 ruk .-. - lq!t:-l:il1\·,- :rnd what h:i~ 
;-;1111H·lll11o·:-- l..-,·11 !, ·ri:,, ·d th,· ",,r11ltud:-: lll:m rok.-·. l~1·bll\•· 1·qu:rlit~· of lhl· 

11111ulwr of ,· .. 11·1, , .. . . r, ·pr,·-.·11t :1lt\·1• i, 1•, -:,•11ti.d 10 IIH· P""I ,.._., ,·,,n,!ul'[ of 1,,,Lh 
tlll'-:c• r11I,·:-
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In the legislative role, it is the majority oi elt:-<·tcd representatives who 
delt-rmine who form:. the government and what l:iws are pa:.:.cd. In principle. 
the.- majority of elected representatives should rrpresent the majority of the 
citizc.-ns C'ntitled to vote. Otherwise, on<' run:- the risk of rule by what is in fact 
a minority. Moreover, party majorities may Ix> small and coalitions or minority 
go\"ernmC'nts formed. Go\"ernments may stand or fall depending on thl' 
division of one or two rnembNs of the legislature. If there are signifiC'ant 
discrc.-pancies in the numbers oi people rrprescntcd by the members of the 
legislature, the legitimacy of our system of government may be undermined. 

Relatiw· electoral parity is similarly essential to the elected representali\"e·s 
.. ombudsman" funC' tion which requires the rrpre:-C'ntativc and his or her staff 
to dC'al with individual problt"ms and complaints of constituents. It is not 
eonsistc.-nt with good go\"ernmcnt that one n1f.'mber be grossly overburdened 
with constituents. as compared with a not hrr member. 

Th.::se ronsideration,; l('ad mr to ronrlude that th(' dominant consideration 
in drawing electoral boundaries must be population. Hf.'cause equality of 
\"Oting power is so i111port:.1nt, it is :ippropri:ue lo sel limits beyond which it 
cannot b<> erocied by gi\·ing preiNc:nce to other fortors and considerations. 
such :is the 25% limit apµlif.'d in Canada to frdcral electoral dislriclS or the 
10% limit estaolisht·d n'cl·ntly in .-\u.,;tr:ilia. 

Tu th is may bl' ad,it-d ;1 second propo.,;i,ion: that only such dl'vi:ition;; iro:u 
the idt·al of t'qual rtJ.Jrl':-cntatiu11 a.,; :in· <·aµ:1hk of justiliC':ition on the basis oi 
:-onh~ other valid f:1rtor may hl" admitted. \\'h:u eon:;idcrations arc capable oi 
justit\in~ df.'\"i:llion frt1111 :ibsohlll' t·quali1y of \"Olin~ power? I would not wish 
LO lay down an c-xh:iustivl' li,;t at thi;: point in the ckvelopmcnt of th(' 
jun:-:µrudc-nrt• umkr .,;_ :{ ui th1· Chartt·r. Hu\\'t•\·t•r. I am s:ilislii.'d th:it th,• 
iulluw1ng gl"lll'ral pru,1<J,-1llu11 r11;1y k :-'Jt•i•urtl"d . unly thu:-:v dt•\·iatiuns shou l,i 
I,,_. :1cimiuc•<I whirh r :111 1,._. ju:-:t1li<·d 1111 ti1,· i:n,und that they conlritrntt:' to ~ttc:­
gQv,:•rnmC'nt of thl' J•upu lan· :i:-: :1 wl111l1·. ~i\·ing- nut• weight to rl•gional issue:: 
within the- µupu lart· anrl gt·ugnphu· i:irtor.; within th<.· lt-rritory ~ovcrncd. 
Gl·ov:.iphk ronsidt·ra1iu11s aJkrting till· :-:t·n·it·ing of a riding and regional 
intt·rl':-ls mt•riting n•j>fl':-l"ntat1u11 111:1y f:ill into this catt'gory :rnd hence 0\' 
justifiablt·. 

1 agret· with tht· .-\llurnt·y-{;,•nl·r;il th:,: 11 i., nut the rull' uf Lhc: courts to 
decid<' whirh C:irtor.- :111rl ron::11l,·r:1111,11,; :ir,- to IK' :ipplic:d to c:t<:h individual 
riciing and with wh;it 1h-~rtT 11( rd:1l1\·1· \i.t•i1-:hl. This Iasis is within tht' 
rt·s1.xms1uilitiC's uf tlw ll·~risbtun·. llt11q•\"l·r. this court, ii called upon. must 
t·x:imine th<.' rl•sull:-: uf lhl· ,•nr1n,; of th,· l1·g-islalur<.· to set.• wht!lher in 
individu.il ricli11g-s. th1· d!"\·1:1t11111 fn,111 th,· ,·l,·c·t11r;d quul;i can lit• j11stiliL•d. 

Thi· 1·1111,-1•111H·11n· 11f :q,ply111~ tit,· I\\" 1•nr11·1pk,; 111 whii-11 I h:ivc• :illuckd i:-: 
that whilt· :.111 011tsiil,· lmut (,,r d,·\·1.111 .. 11 fr11111 r·qu:il n·pn·S\'lltation may lw 
:tppn,,.ri:1t,· to 1·11s11r,· th;,t 1·1p1.tl11~ ,.,- \"t111g j>1.•W1·r 111:iintain:-: tlll" 11,·n·s:-::1ry 
d11111111ar11·1· in till" ,-,·tt111!.! of l,,.·.d 1~,uwbn.·:-:. it 1:--. 11vt ;d11111· ,-11ilic-i1·nl. 
µ:.irlrrul:trly if lh,· 1111t.,rd1· 111111[ "r.-l.,1n.-l_1· g,·1wr1111,-_ 

Mun· n·n·11tly i11 ( ·,u·/,·,·. ~ld.:wlili11 .I. li:,d an upporl1111ity l u 

n•visit t lH· iss111· :1s :1 1111·111l>l'r ,,i· t l1t· ~1q11·1·111l' ( ·ourl ol" Can:tda. f ll'r 
majority judg-1111·nl lrl. t Ill' 1·ot11·t h:ts n·snl•:1·d ;1 lllltl\lH'r 111" s11hst:111-
tial issut•s \',,"itlt rvsp1·rt lu till· 111t·:t11i11g- ()f llH' rig-hl lu \'oll' ins.:-:. 

The· nir11plai11:111ts in ( ·11,·f,.,· :1rg-111·d tli:1l llH· \';1ri:11Wl'S i11 size• ,11· 
vut,·r p11p11l:1lin11s ;1111, •11g- 1·1111st i1111·1t1·i1·., c·sl;drlisfH'cl pur:--t1;111t l11 tlw 
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f·,'/r-f'lnrnl /fo1111tlflrir.-.: (.'n111 111 iss io11 :'lrl of Sa:--katrlH'W,lll infringt•rl 
llwir rights unrlc·r :,;, ~1 of the• Charlc:r. Th<'y ;tlsn arguc•rl I hal llH• 
lt•gislativl'ly mandat('(f <lislributio11 of c·unstiltH'tH' i<•:-- ;111wng urban. 
rural an<l 11orl.lwrn arras infringe<l s. 3. Tlw Saskalrlwwa11 Art harl 
sd in motion a <listril>ulion pro<·c•ss which imposl•d a sl.rid quola tlf 

urban an<l rnral rirling-s. It also rcquirecl the boun<laric.•!) of lhl' 
urban ridings lo c·oincick with Lhe l'XisLing munil'ipal boundari<•:,;. 

Speaking for LIH' majority. MC'Lachlin J. not<·s Lhal lhe content of 
a Charter righL mu:-l he <iisrovrrcd in a broad and purposive> way, 
having regard to historical an<l social conlcxl; narrow an<l tc>rhni­
ral apµroarhcs must be a\·oicled. She slalcs Lhal thr right to vote. 
while rooted in and henn• to some extent define<l by historical and 
existing practices, rannot be vie\ved as fru7.('tl hy particular 
histot·ical anomalies. She warns lhal in constitutional interµrNa­
tion courts must be ::;cn~iLive lo "Lhe practical livi11g facts" to \1,:hirh 
a lcgis!aturr must r(>sµonci. In her view, this is nowhere 111orr true 
lhan i11 considering thr right to \'Ole. where prarliral ronsidcra­
Lio11s such as social :rnci physical geography may in1µan on the 
value of Lll(' ritizen·~ right to vote. Shr also ronsicirrs of rrilical 
importa11n· lhC' C'anon th:1t in interpreting thl' inrli\·idual righl:-­
C'onferrt•d l>y tlw Chartl·r thl· ('Ollrl mu:;t be guioc•rl by tile id<.•al of a 
•·frN· anrl dc •mocratir :,:;nr ic·i .\' .. upon \\'hich thr Ch:1rlcr i~ fou11ci t1cl . 

Ha\·ing funr;-;rrl tli<.' dv! ,:ti(• to thr question lo \\'ha t r:-:t1.'nt. ir at 
all. rloe:,; the· r·ight tu \'llt1..· c·?i.-.llri11cd in the Charter permit OC'\·iat iOil 
from th(' "c.m<.·-pc1·::1)n - tJ111-· ,·ut<.·" ntle, i\lc.:Lac-l1l in .J . conrlu(k:­
l hat th(• puq>o:-c.• ot' th<.· ng-ht to vote enshrirwd in ;-;_ :3 or tilt> 
Chartc·r i:-; not <.·qualit~· o f ,·ot ing power JU'>' s t•. hut the· right to 
"<.•fi°(•etiq• rC'pn•st•11tat iu11". For her. "effect ive rcprrsC'ntation·· i;-; 
c·ompri~cd uf a 11t1111b!•r of a;-;p(·C'ls. She writrs al pp. :~5-G: 

\\'hat ;;ri.- llll' !'v:iolu '"""' 11:" \'IT1.·rli\'(' rcprcs~·11talio11·'. Thi· lirsl i,; n ·l:tti·: i• 
parity of votin!,! pu\\1•r. . .\ .,:,-~tt·lll \\·hich ciilull'S one cili1.1:n·s \'Ott· unduly :i . .; 

rr,rnpan·<l \\'ilh ;111n1h,·r ,·it11.1 ·11·:- \'Olt• l'llll :- lh<' r isk or pro\'i<lin)'! 111a<ll'llllJt\' 
rt·prt•sc·ntal i1111 tot h,· 1·1t 11.,·11 \\ h11,-1· vnlc· i:- dilutt·<l. Thl· kJ!i:-lali\·t· pv\,·c·r o( tht• 
l'itizc·n wlu,,-,. \'nt1· " dr l:1; ,.,: \\'1II I,\. fl•riu1·t•d. as 111:.iy l,l' :ten·.-;,,_ tu :i:1d 
;issisl ,IIHT t' rior11 lu~ ,,r 11,·r 11·1 •r1•,.:c·11la l i \' 1•. Tht· f'l'Sllll will Ix· llth'\' t•n a nd ur1tarr 
rl'prt-Sl:fll:tlll Ill. 

But parity 11f \'tHIII I! 1'"\\ 1•r. thou~h ui pri11w irnporla111·1· . is nnl tht· ,.mly 
factur u, I,,_. t:1k1•11 1111 1 , ;l1'c,1u :1: 111 t•n;;unng clfrrtivc rl'prt·:-t·ntatio11. Srr Juhn 
A. ~lacciun:.ild in 111tr, Mh11·111 ).! t ih· ":\rl lo n· -adjusl lhe Hq,n·:-.1:111 :ttion 111 th,: 
Hou:;;c of Cunul\1111~·-. :-i.1·. 1~7 ~. r . IJ. r1·rngni 7,1•ci lhis ru nd:1111C'ntal fart : 

" ... it will 1,,.- found lhal . .. \\ hill- llll' principlt· of popul:1l1vn was 
runs idt•n·d lo ;1 \'t•ry gr\·.1t l'Xlt·nt . 1ith1·r 1·1111s idl'rat itm;-; Wl'r<.' ;il;;o lwlci to 
hJ\'l' \\'\·i~hl : s., lk1l <!1:T•.•rl'n l i11t1•rl':-ts. dasst•s and loralit ic :- s houlr. h-: 
fa irly tTpr<'::<.' nl"<l . th::: th,· priru-ip!t-:- of nu111lx.'r sho11lci nul I>-.' lht· only 
IJIIC' _.. 
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:'\otwithsLanding Lhe fact th;i.t the \·a!ue oi a citizen·s \·ote ~hould not be 
unduly diluted. it is a prac:tiC'al fact that effeC'ti\'e reprr:5.:>ntnlion often ran not 
be arhicvcd witht;ul taking into account countC'r\'ailing fartors. 

First. absolute parity is impo;;;;ible. It is impo;;sible lo draw boundary lines 
which guarantet' cxarlly the same number of votes in each district. Voters die. 
vot('t"$ move. Even with the aid of frequent rensuses. \'Oler parity is 
impossible. 

Srrondly, such relative parity as may he pos:;ible of achievement may prove 
undesirable becausC' it has the effect oi detracting from the primary goal of 
C'ITC'rlivc n:prese:ntation. Fartors like geography. co111munity history. commu­
nity incerests and minority r!:'pn:,;;£>ntation may need to be taken into account 
to C>nsurC' that our IC."gislati\'C a;;si·mhlies erTectively represent the di\·ersity of 
our sorial mosaic. These arC' hut c·xamples of considerations which may justify 
depa11ure from absolute volN parity in the pursuit of more rlTrc·tivC' 
representation: the li,;t i;; not dosc-d . 

I, emerges therC'iorc that cieviation;; fro111 ausolute voter parity mny be 
justitit.'d on the grounds oi practiral impossibility or the provision of more 
l'ifrcti\·1.· reprcsC'nt:ition. Bryonci this. <lilution of one citizen's \'Ote ns com­
p:-ired with nnoth,:,,-·,;; shoulcl not tH' <·ountrn:-inrC'd. I adhere lo thC' proposition 
;!!-:-C'rtl'rl in f)i i-,111 • .. ..,, prn. al p. :!6 7. t h~, "only those devintions should u.:­
:icinutt~'ci which c:-in iJl· ju;:;tirit·d un th<· ground th:tl they contributt t() bC'tlC'r 
gO\'t'l'llllll'nt of tht· populal·<' as:, whol1:. gi\·ing du£> weight lo reKional issu(•~ 
within tht poµul:!lT :111d g{'ogr;iphir factors within the territory !?'0\'C'rncd". 

~lrLH·lilin .J. ronC"lud(?s ht·r 1·u11:--ide1·atilm or llie meaning uf the 
right tn \'Ulf.• a::,; follow::,; ;tl p. ;{~ : 

In ,;,11:imary. I :1111 ,;:itisrit·d t!i:i, tlw i'~t·r,·p! ,; whirh govern th•.· init•rpr<'t:t · 
t1or1 oi' Ch:irtt·r n~hl., s11pµo1, th,· n 1rll'lu s1n:1 lh:li th~ right lU \·1.Jtc· ,;h11uld lw 
ci.:-iin1•d :!:\ guar:irHtTIII)! liw nj!h: l11 l'lf1·rl1\'l· n·prl':5~nlatiun. Tht· nmrl'µl of 
;:ibsuh1k vull'r µan,y eh ... ·,; 110, ;11T11nl \\'ilh thl' ckvC'loµml'nl oi lht· ri~iil tu Vl•lt· 
in the C:-inadian runtt·xc :111d 1h·,; 11111 p<'rmit of :5uflicicnl flexibility to nit·1• t 
thC' pr:irlical diflindti1·s inhl'n·nt in rqirt·:-t·nt;itiw government in :i rnuntry 
such ;-i,; Canada. 111 tlw 1·1111. it i., th,· liro:-id1·r ,·onrt•pt of elTertin· rc·pn·s1·nta • 
lion which best Sl'r\'(•s tht• i11t(•rp,;t,; of:, frt·t· :rnci cic-mocralir ~o<:irty. 

Ouviously. MrL:tC"hlin .). i11 < ·11r1,.,- did not simµly adupl hl'r 
earlit•r <krision in / Ji.w11. \\.livrl':ts i11 lh(• l:tll('I' cast llH' guiding 
µrinciµle uf her oµinio11 appl':tr;,; l11 he th:1t thr rlominanl rnnsickr:1-
tion in c1ra\ving tl(-rl11r:tl lmu11d:u·it·;,; 111t1:--l br populJlion. in ( ·flr!,·r 
:-ht' spraks in lN111;,; 111' "rl'l.1li\·1· ,·ut1·r parily" and .. dT(·l·livl' 
rl'pn·:-t'll!:tliun". Hll\\·1·,·,·1·. i11 111~· 11pi11i,111. hollt ck·risions :--upporl 
lhl' \'it•\\' thal n·l;tli\'l' 1·q11:tl11~- 111' ,·11t111g plt\\TI" i::-- ru11d;t111l·11t:tl ln 

tlw rigltl to vult· 1·11:·d1ri111·d ;,1 :-. :-:. :.kl.ad1li11 .!. dot·s not d1·11_\· i11 
Curlc·r lhv i111pu1·t:t11<T til. p: -:·::_, ,.i· \"c1ti11g pow1·r: irHkl'd sill' d1·;1rl.,· 
idl'lllilit·::-- l'l'l:tliv1· p:1ri1y ol' \·111i11g pn\\"t•r :l:- 1!1t· lir::--l rnrtditiort or 
dkrli\'t' n·pn•::--1•nt;1lio11 ;rnd ;-;1:111':- tli:11 ii i;-; •· ... ol" pri1111· i111por­

l:t1trl'". l>l'vialitllb 111:1y lll' j11:--tilit·d u11ly \Ill lll<' gn1t111ds ur 
.. µrarliral i111pus::--iliility 11r 1111· flf'11\·i:--i1111 uf 11111rt· dl't-cli\'t • n ·pn•::,;1•11-
tatiu11". 
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It is argurcl on brhalf of t hC' responcirnl in thi:- rasl' lhal 
1vlcL;u·hlin .J.'s roncPpl of "<'ffrrtivr rr.prrsc'ntation" has two 
asp<·rl.s: having voir<' in guvcrnnwnt anrl having t.lw right lo bring 
one's g-rirvanccs an<i conr<.•rns lo unr's repn~sl111talivcs. Thus, it is 
submit.lerl, a pc-rsu11 ran onl_v <•stablish a clcnial or infring-cmrnt of 
Llw right to votr llllci(•r s. :1 by either eslablishing that his or her 
rep1'rscntativc• has an inc!Tc•rlivr voice in the Legislativc Assembly, 
or thal arcpss tu his or her representative has ber11 rendcreci 
inefTer.tive. In other \Vords, the rc>sµondent submits lhat the only 
,vay to truly lest whether the eonsliluliona! guarantee of effective 
representation has been cienied or infringed is lo ask: What impact 
docs the current electoral boundaries have on representation in the 
L€gislative Assembly of the province? 

I reject this argument. In my opinion, it is inconsistent with the 
general understanding of the need for a generous and purposive 
approach Lo defining the rights and freedoms guaranteed by the 
Charter. As l\lcLarhlin J. states in Corter atµ. 32: ''The doctrine of 
tlw Con;;titution as a living trec 111andates that narrow technical 
aµproachcs an' lo be eschewed ... " . 

.\lorco,·cr the suggc•slc>d apµrnarh simply doc~ not emerge from 
my rrading of C(IJ"/n: I cannot linci any inciicalion in lhe ciecision of 
:1 rc:quin.:nH.•11t 011 thC' applicant lo n(•monstratC' an artual imµact 011 

rcpre:-;enlation u1· to l·:-tabli;..;lt i11l'lfl'L"Live rcpr1..':5Cllt:tt ion. ~!cLar.lilin 
.J. clearly states that it w:1:-: lht• buundar·ics //i('l11sc/ n ., ,rhich \\"Cl"(' 
JL i;-;suc i11 ru ,-fr,: Slw ;;taH•.:; ~t p. 31: 

TiH· qu<·sti1111s ltJ("lb. 1101 0:1 tilt· Art. but ,,n tht· rnn,-~ilu~ion:ilily oi .. lh~ 
v:rriam:(• in th~• :-ilZ<' ul v111,•r populatiuns :rn1oni;:- [llwJ ru11sti tu1_•11cic.•,;" an<l .. lhC' 
ciisLribution oi lhosl· r,.,11.,11,11,·rrrics among urk111 . rural anrl north.:-rn 
areas ..... tla· b:1sir qu,•,-ti.,11 J'lll 10 this rourt i., whc.·tlt(·r lht' ,·:1ri.1m:cs a11<l 
cfo;trihulion rl'ih·rlr•,! in tit•· 1·o11Hilu1•11ci<::- lhc.•111selvl':- \·i,Jf:Jl•~ the Ch:irter 
guaralll<·t· of 1h,· ri~hi 1 .. •;nt, ·. 

Agai11, alp. -10 .,h<· 111•tt•.-.:: 
... lht· i:-:-111" 111 tlt1., :q•1••·.:'. ,·,,11n·r11, th~· .. v:1ri:111n··· i11 \·,)t<'r popul:ition:: 
a111u11~ ru11,tit111·11n,·, :111,\ : 1.• ··,l,-1ril1ulion .. of ,·,111stitw·1H"i•:-- among urban . 
rural and 11 .. rtlwr11 :ir,·:1- Th:- w11nfi11~ ::11~~•·,,t,; :1 (11n 1., on lhc- rl':-ull 
o!,1aim·<i rath<·r lhJ11 tli•· l'r•11·,·--

\\'hilc• Co l"lr·,· rlo<•;..; 11ut 1\·:.:r,lq• tit(• quesliun ur IH1,,· far elccto1·al 
d1:-;Lrirts ran IH· 1nun·rl ;1,,·ay fru111 slriel equality lieforc.• Charter 
probl(•ms an· t·1wrn111tt•n•rl. it :.:t·t•m:-; dear lltal llic actual population 
di:--lri!rntiu11 cn·:ttc·d I,~· :111 vlct'lor;il 111:ip i:-; or c·ruci:tl importance to 
a ro1i:-;tiluliun;tl rlt:tlk·ngt·. Thv ck·rtural n1~1p in CoJ'lr·,· invol\'l'd 
actual dc,·ialiu1i...; in thv ;..;uulltl'rn 1·idi11g::; ra11g-i11g fru111 111inus 24% 
tu plu:-; 2-1% rn,111 lht· c·lrctural quulil'nl. ~kLarlilin .J. did 11ot 
ro111mv11t :--pl·1·ilirally un t lw outvr limit:-- ur \·.trial io11 lhat roulrl be 
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constitutionally sustained, but .:;he found the range of variance to 
be acceptable when balanced again_.;;t facts like geography, commu­
nity hi;-;tory, community intere:St5 and minority representation. 
Sec lion 20 of the Saskatchewan Elccfol'fll Bo1rndarirs C()m m is­
sirm Ad itself requir·ed the commi::;sion to consider the sparsity, 
density or relative rate of gr0\\1h of population. any special 
geographic features, the community or diversity of interests of the 
population and other similar or rele\·ant factors. 

I ronc-lude. however. that the idE'al of fair and effective represen­
tation embodies a balance bet\\"een absolute voter parity and non­
populati(Jn factors :;uch as c·ornmunity history, community of 
intere:--t. rnte of growth. special geographic features and the like 
whC're tlwy are µresent. This. in my view. is what is required by 
C ·(I l'/c1· anrl not an examination <Ji the actual ••impact" of electoral 
boundaries on representation. To require an applicant to establish 
that hi::: or her rE'prC';::rntativc ha:-: bt·en rrndered ineffective or that 
lw or ;;lw ha:; been denied eff?C'l i\'t> acre:;:; to the representative uy 
a parlic-ular electoral distril.rntion :-:chi:·1nc \\·ould virtually block any 
:--ucc-r;-;:-:(ul court c-halleng('~. 1..•:-.:c-t·pt perhap~ in C'ases of very 
c>xlrC't11(• rli:--parili('s in lhe votPr p0pul,llio11~ of electoral di;:;trirts. 

Funhi_-rn1orl'. sud1 an apµru:irli lo :-. 3 would effectively frus­
tr:tl (• ;11\_\· c1 :-:;1lllinatio11 of tli<· ;1;>prnpri:ll(.' issuC's raisrd in :-i 

t'lH1:-;titu: i,J11al d1all(•11gc 1111clt·r 1li;1t :-:vctiun in tlw;::e c-ase:- where. 
ran' tli,1ugh they might iJl'. ;111 vlt·r tt·d l'l'Pl\';;~ntati\'t' is actually 
i1H•lfrcti \"!· bt.·e~1us<• ur prr:--unal . ..:hortroming:-: and not bC'cause or' 
:lily clt·ft·CL in the c·ll'clural di:--trilmtiun srher11c•. 

It i;-; :il:-o diffkult lo imagine.' lll1\\' :--urh an approach ,vould b? 
applit·<l in referc·nn· r:i:--t':- :--1wh a;-; tliC' recent Hc:(r1·c11cc re: 
l:.:tl'cluntl /fo1111c/",-ics C111111111s.,i,111 .-ld (.·\lhcrta) (unrepOrll)ci. 
:',;(1,·vmlil'r ~1. 1991) f:-:inn· rl'pnrt<·d S(i l).L.ft (.Jth) -1-17. (1992) 1 
\\'. W I {. ~ ~ I. 8 WA. C. i O ( A I l :i. C. .-\. l. 

Finally. I am 110L 1111111i1Hll'ul ,i1· ~ll'Larhlin .J.'::- rav<.'al ~1l 

pp. :!9--10: 

It i:- irnpurl~lll ;1( lhc· CJll(:-d t,, r,·111111 , I 1111r..,·h-t·., .,( [Ill' J'l'lljl\' f" rok ur t'UUrt:-: 

i11 d1·l,·ri11ir1i11g wlwtlwr :1 lq.:1:- l.111\,· , .. 111111111 lu :1 ,·u111p l1•x probl1·111 run:; :ifoul 
of th,· !'h:1rtt·r. Thi :- 1·11urt h:1:- r•·1•·.1t,·d l~ :1nir111,·d 111:11 lhc· t'CJUrl:-i 11111:-l lw 
1·:111l11 •11:- in i111t·rt'1·r1111.:- 11111l11ly 111 ,l,·, ·1,1,,11, th.11 1m·nh-1· tli1· h:da11ci11g CJl 

n,11fl11·t111g p11licy r·1111.,ulc-r.1(1t01h . _,., . I:, 1, ,-,.,,, , . " f'., /./11· S,·,-,·i,·,· J-:,,,,,f,.!t', 
/.',/11/,.,11,, .·\I'! (.-\/1,r J ( l'.JS,I. :l~ It I. I: I 11111 lt;l_ I 1'.IS'jj I :,; _(:_!{ , :<1:.1. :!~ 
l'..IUt :w:·,. ,,,.,. 1~- [l:110 .J .. :1l I' :: 111. , .. ,· ...... ,.,,,.,,,1, ( 1~1s-;1. :!\I l>.I.. IL (-Hh) 
IS.:: l".('.('. (:ld) l'.>:i. [('.JSil 1 :-- .1·.1.: :,111,.,,,., I.:, ~-1111·:-I .I .. :1( p. -ll): c·11,111ri, r 

(.\11t,1.,/,·,· ''.,. l-.'111·, ·!t'f . . \/,,,,_, ,,,,,/ /,', """''·'' ,. ,·,,,,,,,,,, (,\111/1/,,,-.(,'011·1·,1!) 

tl!l:S'.I). Iii l>.1..1{. (-llh) liOl, j ('.l~'.'I -.: :,; ,t·.1,: l'.I_ ,,, .,. [l1,·kso11 !'..u: .. :t( 

pp. 1i:;1.,;_ Th,•--t• 1·1111,ul,·r:11i"u,; 1,-t! 111,· 1 .. ,11g_L'.•·:-l 111 /J,,·.,,,, _,,,,,,.,,. :1t p . :!71. 
1h:1t ··1h1· 1·•111rt:- ttll)..'.ht 11111 l1• 1111,·d,·r,· \\·11h 1111· l,·l,'.'1;;bt11n··:,; 1·!,·,·111r:d rt1:1p 
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unrkr s. 3 of lh<: Ch.irtrr 11nlr:-::,; it appear,; that n•:i.sonaolr l><'rsons applyini 
th1• approprial<· prinripl1•:- ... 1°1111lci not hav1• :-<'l till' !'IC'rlor:1I boundaries as 
l h1•y 1•x isl"". 

.·\ Ii is!<Jritn./ :rnu71slwt 

As noled earlier. Lile Princr Edward Island Efrrl io11 Act imposes 
a mandatory division of rlc_>rloral districts among the three provin­
cial rountics. ll is useful al this point lo l>rirfly revirw the history 
of rlecloral division in this province. 

In 1764, the British Government dcemr<l it desirable that a 
general survey of all British terrilories in North Amrrica should be 
completed al the earliest date possible. The survey of the northern 
µortion of those territories was entrusted to Caµtain Samuel 
Holland who arrived on the Island and, according to instructions 
received from the Brili::-h Government, began his survey in the 
summer of 1764. He compleleci his survey of the Island in 1766. 
There were no specific instructions provided lo Holland as to the 
number of districts lo be set uµ. and the resulting di,·ision of the 
Island into 67 Lownshiµs or lols of about 20.000 arres each, 14 
parishes and three counties. is the µrodurt of hi::i derision as to 
where appropriate line::; ~hould be drawn. 

The L<.>gislJLurr or Prinrl' Edward Islar!ci was C'Stablished in 
l 7G9 on lhl· basis or i11slrunion:-; issued to till' lhc·n Governo!·, 
\\"alter Patterson. It was li1·::;t sunrn1011rrl in 1,,3. Eighteen 
members were elect<.'ci al larg-v. the Island being trl'ate<l as one 
constituency having no (•lertoral districts. 

The instructions 0r l 7G9 abo directed the establishment oi a 
council consisting of 12 mrrnbrrs appoinlrd on the governor 's 
retommendation. In I S39 thi=' body was divideci into an Executive 
and a Legislative Council. 

The fir·st Acl rlealing :-pt'rifirally wilh elcC'lions lo thr House of 
Assembly was passeo in I SO I direrling an elect ion of IS members, 
again from tlH· Island at bq.!t·. 111 IS:3S . an amc·1Hlmcnl to the 
£/('r:t io11 ll<-1 provickd ft,r :rn irH-rrasc• frulll IS Lu 2-1 111r:mhcrs and 
<iirecled that six llll't11l,t·r:-- !·,· •·lectcrl from each of l'rinc:c·. Qtt<.'ens 
and Kings Counties anrl two t·arh from Gc•or·gelown and l{oyalLy, 
Chadollctown anrl l{oyalty :tnd Princctown anrl l{oyalty. Another 
amendment in IS:'>G r;ii;-;Ni the· 11u111b<.'r of l'IC'c- ted reprc.·scnlalives Lo 
:30 by irH·1·casi11g Lo t·ight till· 11u111ber or mernbers elected from 
each of the thn·l' cou11til':;. 

A significant change orc·urrl'd to the constitution of the Govern ­
ment of Prince' Ectwarrl f:;land in 1S9:3. Financial pre::;sure led to 
the abolition of both the Counc·il all(I the Hou::-r of As;-;ernl>ly and 
the c-reatiun of a rww bociy c·ontaining- cll·mcnls rJf both. The 
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composition of the new assembly closely n~semblect that of the old. 
It consisted of 30 members to be elected from the existing 15 
constituencies whose boundaries remained almost the same as 
those already in existence. One mtmber of each electoral district 
was to be a councillor, the other an assemblyman. One of the last 
pieces of legislation passed by the old lower house was an "Act 
respecting the representation of the people in the Legislature" 
which proposed the division of Kings County into five electoral 
districts. The debate was heated and centred on the issue of a 
redistribution to provide a more equitable repre::-entation by popu­
lation, or as it ,,:as stated by one member, ·· ... to have five 
districts as nearly as possible equal in the number of their 
population''. 

From the point of view oi distribution ,·ery little has changed 
since 1856 ,vhen the number of seats in the assembly was 
increased to 30. The refonns that ha\'C' occurred were attempts to 
recfress population inequities and c·on~istc<i in either changes to the 
nun1ber of representatives or to tht· gt·og1·aphiral boundaries of 
elrrtornl districts. 

In 19G2, a prO\'inrial Royal Cor11rni;;:-;io11 on Electoral Reform 
concluded. based on·· ... till' u:,;ual faC"tor:,; in\'ol,·t'd in distribution: 
popul:ltion. _g(•ography. lax(•:- p;1id. tr;1di11g- :rnd marketing conve-
11il'nn·. ;1110 ron11nu11 i11terest<· tk1t :1 n·di:-:tr·ilrntirrn of seals " ... 
woulrl be desirable. provided llH· rc·r11111111r11datio11s were- not- too 
cfrastic". ll n:romnH:>11rlecl that di:-aril,utio11 bl' amcnd(•d by creating 
om• additional elcctural district in Qut·l•n:,; County and reducing the 
number in Kings Counly by a likt· a11wu11t. In 19G3. an amendment 
to the £/cclirm Act was duly pre:--l'lll(·d u·hC'rrby two additional 
lcgislativr seats woulrl hr (!stabli:-;IH·d 1'11r t hr City or Charlottetown 
while keeping the total numlwr of mt·11ill('r~ in the assembly at 30 
[S. P.E.L 1963, c. 11 j. Tlw anH·11d111t·nt :d:,;o rallerl for the- abolition 
of the eleC'loral distrirt of Fifth h:i11g:'. TIH· a111('11rin1c·nl passed by a 
narrow margin, hut in 19Gf;. with :111 1·l1·1·tion p<·nding-. a furthl'r 
a1t1t'ndrnenl incn·ast·d tile· lot;d 1111111!w1· 1,( ,•lfftn1·;d districts fro111 
l.1 to lG thereby raising till' 111111111!'.- 111' 111,·rnhvrs i11 the ~1ssc:111bly to 
:-!~. Till' dislrirl of Fil'th h:i11~., \,·:1., 11·•1·:-l:1lili:•dtl'cl. Pri11n· l·~dward 
Island is llw uni:,· j11risdicti(J11 iri ( ·:111:1d.1 \\·h11·lt n·t:ti11s dual meml>vr 
riding:,;_ 

/·'111"/s rf'iif'll 11111111 I,!///,,· 11111d i ,·,111I 

Till' most rl'Ct'lll proviru·i:d g1·111·r:il 1·!1·,·111111 w:1:-- l!l'ld in this 
µruvinn· 011 ~by ~!I. I !)S~J. Tiu· rq111rt :'1il1111ill<·cl 1,y Liu· rhid 
l'ledoral ullirer· sul,:--(•q11(·11t I II t h;ll 1·lt·,·1 in11 rt'\T;ds t 11{' r11llowi11.~ 
clistriuuliun or l'llllllll'l":tlt·d \'l>ll'rs ;111111ll_!,!' ,111· 1·l1·1·tnr;il clislrirts: 
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Elt•rtoral l)istrirt 

Fir.--l Kings 

Seronrl Kin~ 

Thirci Kings 

Fourth Kings 

Fifth Kings 

TOTAL 

First Quc-ens 

SC"Cond Queens 

Third Queens 

fourth Queens 

Fifth Queens 

Sixlh Queens 

TOTAL 

First Prince 

Sc-cond Prin<'l' 

Third Prin<'l' 

Fourth Prince' 

Fifth Prinre 

TOT.-\L 

Numb0rof 
VulL•r~ 

3,28-t 

2. 129 

2,915 

3,345 

2,042 

13,715 

3,452 

S,260 

8,905 

3,099 

11,964 

9,51-t 

45.194 

7,520 

3,188 

3,794 

10.273 

5,546 

:rn.3~ t 
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Numl>C'r per 
E::lcrlNI Member 

1,642 

1.064 

U57 

1.G72 

1.021 

1,726 

4,130 

4,452 

1,549 

5,982 

4,757 

3.760 

1.594 

l.S97 

5.136 

2.773 

ThE:' lolal 11umu01· uf L'llt11m•1·aLed volers ior the 1989 election 
wa~ 89.:230. \\'ith a total ur :-;~ t"lecled members. there was an 
a\·eragE:' of :2,,SS \'Olc>r:- pL'r mc·111ber, or 5,576 per electoral ctislrict. 
111 Sixth Quc:e11:-;, the· ci i:-trirl in which Lhe applicant resides. there 
were 9.51-1 voters. ur -1.,5, ,·utl'rs per elected member. According 
to the aµplic·ant. lhi;-; n•prL':-l'llLS a disparity of 71 % above the 
µro\·incial avnage. Th(• :ipplira11l ~ubmits that the following table 
<iemonstrall'~ lll(' rli:-p:1riti1·.-- lil'Lween tile m1111bcr of enumerated 
,·,Jters in each t·ll·<:lOral d1:-l 1·in ~1110 the provincial .we rage number 
ur VOtE'rS per t'll-rlt'O llll·111l lt·r: 

First h: inl!:: 
S(-COlld K111~~ 

Third h:1111-!'·' 
Fourth Kinp 
Fifth 1-:ing:-

Fir~l Qu('C'ti:­
SL·curHi Qu,·t•11., 

Third Qu<·<•n:­
Fourth Q111·,·n , 
Fifth Qu!'l'n, 

/'1·1·rc11/11qr ,,,,,fr,· nr o,·rr 

<! ITl'(t ,'/( 

-11% 
li2% 
-IS% 
40% 
G'."!% 

:JS~~ 
+ 4$% 
+ GO% 
. 4-1% 
.. 1 t 5% 
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Sixlh Queens 
firsl Prince 
Second Pri nrc 
Third Prince 
Fourth Prince 
F'iflh Prince 
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+ 71% 

+ 35% 
- 43% 
- 32% 
+ 84% 

1% 

In interpreting these figure:-; it is essential to bear in mind that 
each electoral district elects two members. 

At the extremes are the clistriets of Fifth Kings (63% below the 
provincial average) and Fifth Queen~ (115% above). This 
represents a total \'ariance of 178%. Out of the 16 electoral 
districts, eight ha,·e disparities in excess of 40% under the 
pro\'incial average and four han) disparities in excess of 40% above 
tht> average. Of the four remaining districts. First Queens is 38% 
under the a\'erage. First Prince i~ 35% over the average and Third 
Prince is 32% undc·r. The total number of enumerated voters in 
First. Second. Third and Fourth hings at the time of the 19S9 
elc:ction was less th;rn the total numbrr of ,·oters in Fifth Queens: 
First. Second. Third ,!lld Fourth King:- elected eight members ,,:hilE:· 
Fifth Queen:-; cleC'tc·<i l ,,·o. 

The magnitude of the dc,·i;1t ion:; tolcr~Hcd in this pro,·inec is 
apparent \\'l1C'n ('Olllpan·<i to th(• clt·,·iation recommended for tht 
Pr·o,·inc·l· or Sask:1trll~-,,·,111 hy th(• f-:li_•c·tor:tl Boundarir;; Comn1i.,­
sion 1991. or thl' (i(i c·on::-tit lt(.'ll('i(·:- propO:-t'd. apart from Lht· t \\"1 I 

nonhern constillll't1ci0;-; whirh h:iq• the greatest pcreentagt· ck•\'ia­
tion frorn thr population quoti<'nl (.-\lhabasca al -3:3.67% anci 
Cumberland at -:~:L:30%) the brg"l•:--t µcrr('ntage deviation aboq' 
the quotient i:-; in th<.· c·onstit1H:ncy of Prinrc Albert Nor'lhrote at 
+7.SG%. and the laq.;l·sl pcrrcntagl' rlt·\·iation bclo\v thr quotient i~ 
in the constituenry of Prlly al -7.:?Go/... a total deviation of only 
15.12%. 

Therl' al:-;o has bet·n in this pni,·inn· a dernograµhir rrvolution. 
Prinn· E<iward !:-;land. tlw Gardt·11 or thr Gulf. thr Million Arn· 
Farm. is a rural pro\'inn·. \\'iL11 :1n ;1n·r;1gv ur 58 p<.'uple per squan· 
mile it is the most ckn :-,;t•ly popul:tll'cl pro,·i11n· in Canada . .-\llhough 
iL (·;rn b(• said tlu· r11ajurity uf bl:111d1·rs n·:-ide 011lsidl' l ht· lll:tin 
urban 1·t·11trl's. llu·n· is 1111 l'!l';1r 11rk111-r11ral distinrlion. Tlw 
i11furn1atio11 pro,·idt·cl lti lhl' 1·111trl 1, ·:ub In tlw rn1u·l11si1111 th:1l tl11 · 
( 'harlottl'lm\'11 :111d :-;,1111111t•r:- id,· ;m•;t :-- h:1,·1· vxpt·ric·rtrt·cl till' 1110:-t 
dra111ati(· populat.inn _1.(1·11wlh 11\'t•r 1111· l:1 :-: t lwn thTadl':-. ,\Ion· 
illlp11rl:111tly pl·rhap:--. it appl':tr:- th:11 th1· gn,wth of LIH' ~n•;1ll'f' 
Cliarlutldo\\'ll :m ·:1 h:1:- )l(•t·ll :tl llll' t'X!Jl'll :-1· of tlw l'l'Sl or the· 
pruvi!HT. Till' I !J!lll H.l'IHlf't ln t Ill' ( ':d,im·l ( 0 0llllllilt(·l· or l{ural 
l><.·Vl·lop111t·nl ro11rl11dl':- that in ;1 dl·11111gr:tphil' Sl'l1:--t· :tl lt·ast. Lill · 
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pict un· of l'rinrt• E<lwar<l 1:-!anrl as a province of sratli:rC'ci rural 
:--l'ltl1·111<•nls ;111cl :--mall town is 1H1 longer a n•f'lt·rliun of rC'ality. ThC' 
l~l~ll 1·(•11sus shows that at th<· rounly kv<•I thr population of 
(}ll<'Plls Count.\· inrn•as(•rl by :t7:1G. while· both Kings and PrinC'l' 
Counli<·s lost population. Tlw ~2u<·<·ns Counly g-rowth rate of 5.~)% 
surpass<.'rl llw provin<'<.''s gro\\'lh ralt' of 2.5% by more than rloul>le. 
I n<i<·1·d. Quc1<'11s County i:-- lh<.· only county lo consistently experi• 
t'1H·1• posilivP growth rat<.•s sim·<.• thl' 1920s. 

It was no <ioul>t llws<.• rlC'mographir trends Logc>ther wilh the 
real it il's or llw 1n·es<·nt <.·lertural distribution which led David :\. 
:\lilnc lo ol>s<•rvc in "Politic;,; in a Beleaguered Garden··. a paµer 
r<.·pu!Jlishc<i in 1992: 

The t·lccloral system h:i~ not 1.>t'l'II <'h:tngL•ri sinC'c lhC' I 960's and l he disparity 
in 1h0 population siw of c-lerlOral disLriC'L"' i:- f:ir larger on Prince Edward 
bl:rnd lh:in thal in any l>lha provinrl' in Can:iria and far lITeater than 
).!t'rwrally :icrcplt'ri norms. L:llimalC'ly. il may l>,_-. the- courls and Cl,orlcr lh3t 
will make Lilt• gn·al<'Sl riill°l'n·111·r lo lhl- riC'eply rnlrenrhrri Island way of life. 

Dr. ~lilrw i:-- Prnrc.-;:;01· ur Pulitical Sri<'nn· at the Uni\'ersity of 
Pr·i111·1· Edward 1:--bn<i . Hl' w:,.:; rall<.'ci a:; an <.'xperl witness l>y tht." 
l'(::-1 )I I 11d(•11t. 

TIH· lrvncl ,.i· rur:11 dvpl1p11latio11 i;-; likl'ly to continue. The 
St:1li . ...;tic:,; Crnada 1~101 c·1·11:--11:-- iigurr:; show that from l9SG to 19~1 
l~ill!f., Cou1lly vx1)('ric·111·~·d ;1 dl'dint· in pupulatiu11 oi 0.9% froill 
I ~i .. -)09 t<> I !1.:::~s. During- t lH· :--:1nH· pNiod Prinec Count>··:; popul::!­
tinn dc·clin(•d Ii,· l.Ot, !'n,111 -t::.1i7, tu -H.~-11. while that of Queen;; 
( ', •u11t_,. i111T<•;1:--c•cl fnll11 G:-;_.f (.i() tu G, .10G. ~lorc>OvC'r the gro,,"ih 
1·:ut· 1'< 1r Qm·c•n:- County !ta:- :1,·vragc•cl 1.0'Yv m·<.·r tile past 20 year::. 

l\·1·;,;pc·cti\'(• 011 tlH· <·Xll'lll uf tilt· clc,·i:lt ion in lhi::- pro\·inrc 111:1y 

lw 1il,t;1it1l'd by 1·11111p;1rin,I! tll(' situation hcrr with that prr,·ailing i11 
ril lit:!' ,iuri:--dil'l i()I\:--. 

l'ndl'r tit,· !'1·d1·r:d /·,'i,l'f,11·,1/ /:111111rl11rir ·s !t'1·11c/j11s/111t11( .-.\I':. 
1{.:3.C. l 9S.:,. l'. l·~-::. thl' 111:1:-.:i11111111 ,·aria11n· allo\\'ed i::. plu:-; or 
lllillU:-- 25'g, 1•:,.:n•pt i11 1·i1n11ll~l :11H' l':-. \'i('\\'Cd uy a ('OlllllliS~iOll a . .; 
l,ri11g c·xtr:111rdi11:1r_,. 111 t':ll'l. following LIH· 1981 cen:=;us and 
n•dr:1,,·i11g- (.lr fl-<ll·r:tl ,·, 111 .;[il 111·1l<'il'S, 11e•:1rly SO'X, of lhC' 11('\\' 
1·<.111 ..... t it u<·11ri1• . ...; ,,·1·n· \\'it 11111 ph1:-, ur 111i11u . ..; I O'X, ur lheir r<.•:=;pccli ·,1.· 
c·l<·<·tn1·al quot;, ..... . :\ 1111111.~ t '1, • p1·11,·i 1H·l• ;-;. 011t;1 rio . Qucb<.'c. G riti~h 
l'ulurnbia and :'\1·,,·i",,u11rll:111d g<.·11t·1·;tlly toll'1·all' variances of plu;-; 
or 1ni11us :!,;j'X,. ~l;111i1,,l,:1 111lt·r:1les :1 vari:uH·c· of only plu;-; or minu:) 
Ill% :--Oll l 11 nr tlll' ~.:-:nl p:1r.tlll'I :111cl plu:,; or 111i11u:-- 25% nonh or thal 
lim·. It i;..; 1111,,· ,q•ll-l-:1111\\·11 that in Saskatrhc•\\':tll there can be no 
gr<.·atc:r ,·:iri:nin11 frn111 thl· pqpul:1liu11 quutil'lll than µlus or 111inu;-; 
:25'¼, t'c,r urban a11d rur:d d1;,;tricl:,; anci plus ur minu;-; 50% fur the 
t " ·c, :-l'at:,; in tlH· 11111·t l11T11 l'l·~inn . .-\llwrt:i :tl l(Jws a v;.iriann· of up U> 
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plus or minus 25% from the a\'erage poµulation, however, up to 5% 
of electoral divisions may \'ary as much as 50% below the average 
poµulation if certain criteria relating to the \'astness of the area, 
sparsity of population, total higlnvay ler,gth , distance from legisla­
ture and significant loss of population exist. Both Nova Scotia and 
New Brunswick have established criteria for determining electoral 
boundaries. but, like Prince Ed\\'ard Island, there is no fixed limit 
for de\·iation or variance. 

The posit io11 of the i11len·e11er 

The City of Charlottetown has been attempting for many years 
to effect an increase in the number of elected provincial membe1:s in 
the legislature representing the residents of the city. Since the \'ery 
conservative redistribution in 1963 on the recommendation of the 
Royal Commission on Electoral Reform. the approximately 16,000 
residents of Charlottetown share four elected members in the 
districts of Fifth and Sixth Queens. None of these elected officials 
represent striclly the citizens of the city. The electoral districts they 
rcpresem incluoe the city itself. a town. two villages. several 
community improvement areas and rural areas. The city contends 
that in the circumstances it is i,nµossible for such elected member::; 
lo gi,·e full :mpporl to the cily beC"ause there are conflicts between 
tht.· policit•:-- ur· intc·rc;-;ts of lhl' ('ily ;1nrl those of neighbour·ing 
111u11iC'ipalitie;-; or an·as within llH· :-:am(• C'lt·C'lornl districts. 

The C'ourt heard Lh(' testimony or ~lr. Harry Gaudet. the cily 
adn1inistral0r who de:-;cribed th(' µolitiral and financial impact on 
the.• city rt>sulting from what i~ desrril.Jed in its factum as the 
"ineffective: representation" of city constituents under the present 
eltc:toral bounclaric.•s sc:hC'mc. :\(-corrlin.!! lo ~lr. Gaudet. the city 
voters and taxpayers arr unable.· to have their fiscal and other 
g-o,·ernnwnt policy inten.•sts L•/Tt·c-ti\'l·ly rcpr·escnled ciuc to their 
significant under-n•JJrC'St>nUllion in tlH· provincial legislature. A 
large mass of clocu111c.·ntatic1n w;1s prl':-:t·nted detailing the detri-
111ental impac-l on LIH· c-ity of in:-;ufriric·nl funding from the provinrr 
i11 romparisu11 with tlw funding- pru,·idc·d to other 111uniripalitic:;. 

Arronling Lu fi_l.(lln·s prnvidt'd l1y ~I r·. Cattdt'l. during tlw periorl 
1977 to 1991. rc:dl'r;.il l·qu;diz;1lio11 p;1y111c·11ts lo the pro,·itH'l' 
i1H-r1·,1sc·d h_v ~,:{'¼,, lhl' provinri;d prupt·rty l:1x n1lh·c-tc·d within the• 
city inrn·asc·d by ~:, -1%. pru\·irll'i:d J,!'r;111t:,; lu Isb11d ro11111llrnitil':-i 
l'Xrl11di11g Charlotll'town i11nc•;1;-;c•d liy :ti~'Y., and provinrial ~rant~ 
Ill lhl' <'ily ill<'f'l'aSl'd liy only ~:rn, . 111 1!17, , lhl' pn,vi11C'(' ('llll('l'll·d 
close.· to $2 million in prnpvrty lax 011 l·it ~- prupc·rtic•:,; and rl'lllrlll'O 
,1;~'¾. in lhl' fur111 or a11 <.'qualizatiu11 grant: i11 1~)91. thl' a1110unl 
rolll'cll·d was dusl' to $7 r11illiu11 liut 011l_v 15% was r'l'lurrwd as ;1 
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granL. Rcsearrh conrlucted by llw rily r('vC'als t hal rC'sidential and 
commercial propc>rty owners in thC' rity arc paying as much as 70% 
to 100% more> in property tax l han mvnc>rs of similar properties in 
olher areas of the pro\·ince. 

Charlollclown provides its own municipal services in the form of 
µublic works and police whilt' Lhc province provides most of these 
services free of charge to other communities and to the rural areas. 
Almost half of the Island's population lives in the Charlottetown 
area and many work in the city. This, say Mr. Gaudet, puts 
substantial additional cosls of police services. recreation facilities 
and road maintenance on the rily's 16,000 residents. 

In March, 1992, a firm of management consultants provided to 
the city a report of a study on the financial impact on the city of the 
delivery of education, slreets and police services to its residents. 
The purpose of the study was to consider the financial impact in 
relalion Lo other areas of the province in order to quantify the 
degree to \vhich the resident of Charlottetown pay a disproportion­
ale amount of taxes for the ser\'ices provided. Based on the 
information obtained. the following conclusions were reached: 

l. Th<' provi!;ion of ~d,ool foc-ilit i<':- l>y lht> Cily of Charlolletown lo U nil 3 in 
I 972 prov1ckd a majur l>l.•n('lit to the Unit 3 area al no cost. The loss lo lh(' 
City at that time ranj:'.l':- frum S 1.:rno.000 to S3, 100.000. 

2. Th(' high funciinf: for <'ciur.'.lt1on l>y the residcnls of lh•? City of Charlolt«:'· 
town through lh(' prov1nnal pn•i•·ny lax is inequitable rclatiq_• to lh<' estimate 
l'OSt of c-duc-ation to Ch:1rluttc-1 c,wn residents. If education were fund('d by the 
Provinr<' <'quivalent to 19, I lt"'\'C•I,;, th<' tax burden on Charlollclown rt>sidents 
woulci Ix• kss oy S 135 ~o S 14 ti .. ,O per capita. 

3. The gro1.1.1h in lhl' f'ro\·inri:il f'rol)':'rly TJx has restricted lhe rate at which 
lhe munkipal pro~"'rty tax rc,ulrl inrrt'ase. 

4. The ro!;l of strC'<'l!'- reprC':-1·nt:< a hurden to the City of Charlotletown lo the 
extent that th(' r(.'{"n\'1•ry <,( r,J,;t..: for cicsignalcd slreets is inadequale. This 
inequity r1·prL·scnL"- at .. ,ut ~:! .", 1-·r C'.lpita. 

5. The pro\·1s,on of stn"<'I m:w.tt·n:ince in olher uro;in areas by the province 
represents a furthl'r 10,1111,t~ 

6. The failun· to 11lt'lutl•· :rn a,:,·quat1.• kvd of polic<' cost per c:ipita in lhc 
grant forrnul :1 1:-. 11wqu1tal,l,· : .. thl· City of Charloltctown. :\ substantial 
ln<:r<:as1· in nt•C('SS:try 1;-;.1~- ~1~:. ;-:·r c-:1pil:1). 

Even more.· rcpn .. 'S('nlat ion i11 lhc prnvincial legislature would not 
necessarily mean that all th,: city's woes would be addressed. I 
observe, however. tha.l accor·d ing to the chief electoral officer's 
figures, al thc.· linw of the 1989 provincial cleclion there were a 
total of 21,-17S volers in the electoral districts of Fifth and Sixth 
Queens \vhilL· all five elerloral districts in Kings County contained a 
tolal of 13., 15 enuml'ratrd volers. Fifth and Sixth Queens elected 
four represrntativc's. the electoral ciistricts in Kings County elected 
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ten. It would appear that a very strong argument can be made in 
support of increased representation for Charlotteto\vn residents. 
One need only consider that the population of all of Kings County 
in 1991 was 19,328 while that of the city was about 16,000. Ten 
elected members represent the people of Kings County; in the case 
of the city, four elected members represent a total combined 
population of about 28,000. 

Dr. Theodore Arrington is a political scientist. He is Chairman of 
the Department of Political Science at the University of North 
Carolina and has had extensive experience in advising on election 
systems, drawing electoral districts and reapportionment of exist­
ing districts. He was accepted by the court as an expert on voting 
rights, dislrict and elections systems generally. He has never before 
been qualified as an expert before a Canadian court and does not 
claim any particular expertise in Canadian constitutional law. He 
admitted being relatively ignorant of Prince Edward Island's 
history and political progress. but felt he could bring a breadth of 
knowledge to bear on the questions befor·e the court. 

Or. Arrington proposed, as an illustration only, a districting 
scheme for the province \vhich achieves a total variation in 
population from lhc largest to the smallest district of only 4.9%. 
Accor·ding to Dr. Arrington. as a matter· of practicality because of 
lhe relatively homogeneous populalion of the Island it is quite 
possible to ciraw elcrtoral districts which would not deviate from 
strict voter parity by more than plus or rninus 2.5% while at the 
same time respecting important communities of interest, municipal 
and town boundaries, natural geographical dividers. existing roads 
and federal electoral boundaries. Dr. Arrington's proposed electoral 
maps do not follow uniformly existing county boundaries. He 
expressed the opinion that the counties in Prince Ed\'-'ard Island do 
not constitute a community of intcrr:;t as such. He acknowledged 
that there are identifiable communities of interest within each 
county, but, according to Dr. Arrington. the counties themselves 
have never evolved into separate aci111i11islrative or political units in 
and of themselves. His opinion is summarizrd in lhc following 
passagt· from lhe transcript or his t·vidl'ncr: 

111 looking al the lsl:inrl. al lhl' rt'bt1vt'ly hon1ogl'nt·ous ~oµul:1li< 1:: al an 
Island lhal has a very high conn·nlral1on of popubtion. n·latin· lo the olht•r 
provim:C's or Canac1a - this is lhr most h1~hly ronn·ntratcd province in lht• 
whole fcd1.:ralion - lhl· urban :m:a.s an• nul cxtrc111l'iy crow<kd. They woulrl 
rcally lx: call1.:d suburban arca.s in must a11ypl;1n• t:l:-1·. ThL· rural areas are nuL, 
11ul abanrloned uf puµublion. for lh<· mu:-l part. Yuu·w Kol hydraulir f1·alun•s. 
I.Jul you rlon'l have lhe kin<ls of mounlainou:; fe:.itun·s lhal w:.ill pl"Oµk· oIT from 
rarh othrr. You'vp s::-ot a gooo brirlgr syslt-m :wro:-s many of Lhost: hydraulic 
features. So <lrawing boundari~s Lo kt:l'IJ rdaliw vult:r µarily is really mm·h 
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easier on Prin,e Edward Island than it woulci lx- in most other provin,e~ in 
Canacia. And so. whik I want('d to follow rommunitirs or inlC'r('St. I round that 
I was al,lc to du thal. and still gl'L vrry, very low variation from district to 
dislri,t, rnu,h low<•r than was C'Vl'r suggrsll'ci by, by Mr. Hooley'~ firm, in thrir 
inslru,Lions lo m<•. 

Dr. Arrington suggested Lhat in order Lo achieve an appropriate 
re<lislribution with the least voter inronvcnience possible the 
existing pollg be usrd as building blocks. The polls arc all about the 
same size and could be adjusted so that they reflect population 
rather Lhan enumerated voters. They could then be used as the 
building blocks for the new electoral districts. 

The 7wsilim1 of the 1·cspondent 

The respondent acknowledges there can be no doubt the devia-
tions from the electoral norm under the existing system (whether 
voler or total population is used as a base) are significant. 
However. il maintains that the deviations are justified when the 
mere number are balanced against other factors which must be 
taken into account in determining whether the existing system is 
one that. in the words of McLachlin J., reasonable people applying 
the propN principles could have established. These factors are: 

(I) Th<: history of ele("loral di,;tri!mtion in the Pro,·in,c: 

(~) Llw ht':.dth oi the rxi,;tin~ µolitical sysLem in tht:' Pro\'incc as rcflecLed in 
e g-o\'<:rnn1e11L turno\'er:: and \'OlN p:irticipation: 

(:{) community history anci cslabli,;hed communiLies oi interest: 

( -l) Lhr well-established USL' of ("Ounties as basic units of electoral distribution: 

(5) existin~ politic-al and municipal subdi,isions: 

(G) lhe need lo maintain suf1irient representation in the Legislative Assembly 
f for rural areas. and ot hrr Jreas with declining poµulation: 

g 

h 

(i) th<• desirability of prl·,·rnting urban domination in th(' Lcgislati,·e Assem­
bly: 

(SJ Liu· impact of any suddt>n and dramatic loss of representation for rural 
areas: 

(9) thL· importar11·t· of lilt' rur:il l'ronorny in the Pro,·incc: 

( I 0) lh<' diflkultil's inlwrl•nt 111 rL·pri:scnting rural districts: 

( 11) tll<' sm;ill popul:il1tJJ1 of th 1: Pro\'ince and the <:JSl' with which partisan 
J,!<?rrymanrlering rould orrur: and 

( 12) the finanri:11 and otlwr costs. including loss or political stability. voter 
p:1rticipation, and 11wmlx·r r<:COJ..,'llition. that would lie incurred if (r('quenl 
red1slrihution w;is rrqu ired. 

l3eforC' I turn lo an cxaminalion of these factors. it is useful at 
this juncture lo 111enlio11 the nature of the evidence presented by 
the g-ovcrnment in support of its case. Four witnesses were called 
by thc> re~pondcnt and a large number of report. articles and 



380 DOMINION LAW REPORTS IOI O.L.R . .(-Hh) 

documents were filed as exhibits. My own distillation of some of 
the points raised in that evidence follows. 

The Honourable Keith Milligan is a Member of the L€gislative 
Assembly (M.L.A.) for the District of Second Prince. He is also the 
current Minister of Agriculture. Second Prince is basically a rural 
riding containing only one municipality, a village of approximately 
250 inhabitants. 

i\fr. :Milligan testified that the bulk of the provincial bureaucracy 
is located in Charlottetown and its suburban areas. He acknowl• 
edged that while to a large degree government policy is controlled 
by elected officials, in practical terms the decisions are based on 
information provided by bureaucracy which is thereby able to have 
a significant input in government decision. He agreed that the 
regional service centres provide a useful service to rural residents 
particularly in the areas of housing and seniors' and v,elfare 
programs. He defined himself as a Second Prince M.L.A. bul 
agreed that as a Cabinet Minister he represents all the people of 
Prince Edward Island. According to ~lr. Milligan the role of a rural 
member of the Legislative Assembly is somewhat unique in that 
there is more personal contact with constituents. This is not 
!l(\ressarily true of urban i\f .L.A.s. \vhose constituents tend to be 
more transient. 

:\!r. :-tilligan stated that any redistribution which would tend to 
urbanize representation would not be necessarily healthy. He said 
that the voice of rural interests such as the farming community 
must be heard and any reduction in the power of that voice would 
exacerbate already existing problems. In his opinion, the present 
legislative distribution should remain the same. He indicated he did 
not know if ignoring county lines would have an effect on 
representation, but expressed the view that each county takes 
µride in ils own idenlity. 

In cruss·examinalion Mr. Milligan stated that he did not have 
t•xtra work•load as a rural i\1.L.A., just closer contact with his 
<1.rn;-;titurnls. In his view. the distribution system must take into 
arrou11l factors other than ju~t the· number of M.L.A.s µer district: 
lhL·re must also l>e a oalanei11g in till' µrovision of government 
:--1..•rvir1..•::-. He said he \Vas awan• that ov(•r the years there have been 
discus$iuns of a 11eed lu cha11gl' ll11..· L·lerlural boundaries in thi:,; 
µrcwi1H·1..• and he may liavL• L'Vl'll 1,,e11tiuned it himself at Limes. In 
his viPw. the sul>jP<'L of electoral rl'for111 is not popular, however, if 
t Ill' distribution of seals is wrung, lhen a ehange would have tu 
o<Tllr. Hr acknowledged that there was a trend in North AmerirJ 
nr µoµulation moving tu urban areas and this was beyond th1..' 
runlrul uf the: g-uvcrn111e11L. As far as county boundaries wt•re 
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roncernc>d, lw agreed thal school units do not follow rminty lines; 
Lhrrr an' fivr srhool uni ls spread amongst the I Im.'(' rou ntics and 
this syslcm has been in place for over 20 yC'ar.i. HC' also agrerd 
that. t.hr regional service centres, which have bC'rn rslablisherl sinre 
1967, cross county lines and Prince Erl\vard Island docs not have a 
tradition of thr delivery of government services at t hr county lrvel. 

Mr. Milligan acr.epled the statement Lhat members who repre­
sent mixed urban anrl rural areas cannot speak with the same 
force as someone who represents only an urban or a rural area. He 
is mvare of the rily's nnancial problems, but did not think that 
changing electoral boundaries would necessarily solve the prob­
lems facing the City of Charlottetown. He acknowledged that the 
present electoral map in this province contains some significant 
deviations: it could be made more equitable in terms of numbers. 
However, he does not wanl to see "rep by pop" adopted in its 
strictest form. 

The Hon. Angus MacU?an is a retired farmer and politician who 
al one time represented the federal riding of Queens and, in 196S, 
the newly formed federal riding of i',lalpeque. He entered provincial 
politic~ in 197G, became leader· of the Progressive Conservative 
Party and was Premier of this province from 1979 to 1981. 

i\lr. i\lacLean exµre:-;sed the \·iew that the demands on members 
who repi-csent rural areas arc greater than lheir urban counter­
parls because many facilities which are a\·ailable in urban areas 
ar·e not available in rural areas and the elector turns to his member. 
He did commenl, however, than an M.L.A. in Prince Edward Island 
i:, not overworked. He was aware of Lhe fairly \vide variations in 
the cu1Tent di:-tribuLion system l>ul believed that to ignore balanc­
ing county n.•presenlation would not be fair. equitable or reason­
~hlr. According- ll• i\fr. ~1acL<·an. the protection of rural interests in 
Prince Edward Island requires that representation for rural areas 
nol be reduc:c:d. The: Island i:-; almost dependent on farming and 
fishing. the basic industril'~ 011 ,rhich the Island society exists. IL is 
important, llH·rl•fore. l hat tllC':--(' industries be protected and devel­
oped. !\fr. Macl..('an f(•lt tlwt if ;.i '"little bit'" of overrepresentation is 
required, then it shouki I>(• allowrrl. He slated there should not be a 
\rholesale chan~e in boundaries and the maller should be 
approached willi greal caution. He acknowledged. however, he was 
not saying- that everything should necessarily remain the same. He 
Lhinks, for C.'xarnple. lhat the City of Charlottetown does have a 
valid argumenl Lhal City boundaries should coincide with riding 
boundarit's. He raulioned. ho,1.:ever, that effective representation 
involves more lhan equality by district. 
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In cross-examination, he stated that the establishment of the 
extra riding lo accommodate the City of Charlottetown in 1963 
was justified. He could not say that everything was perfect at the 
present time; there may still be room for improvement. He 
emphasized, however, that this must be done with care. He testified 
that the boundaries in this province have remained virtually 
unchanged because Islanders tend to be traditionalists; the notion 
of complete equality in representation is not considered to be so 
important here generally speaking. He quickly pointed out that he 
did not want to leave the impression that nothing should ever 
change, there are accommodations and concessions to be made. He 
acknowledged that county lines are indiscriminate and completely 
arbitrary but stated that they are now historical lines and people 
do identify with them. He agreed that the regional service centres 
provide a lot of government services to the rural areas. Comment­
ing on the map prepared as an illustration by Dr. Arrington, !'tfr. 
~lacLean stated that in his opinion the community of interest of 
Kings County would not be: respected by the proposed electoral 
districts, however, this may be unavoidable. He stated that there is 
nothing that is carved in stone; all things have to be considered in 
the real world. 

Dr. David l'llilne was 8.ccepted as an expert in political science 
and in Canadian constitutional bw :rn<l practice generally. He did 
nol claim to be an expert in electoral reform or in the process of 
districling. He expressed the view there is no doubt Prince Edward 
Island can be redistricled in a \vay which is very close to voter 
parity. but he is not convinced th:it this ,...-ould result in more 
effective representation or would be conducive to better govern­
menl. He provided to the court a report by way of a critique of Dr. 
Arrington's report. Dr. i'.1ilne stated he was trying to illustrate that 
the arguments made by Dr. Arrington arC' at least debatable. Dr. 
i\1ilne commented that :it the local level we have not applied the 
principle of "rep by pop" and there' is a Canadian practice of 
rrµrrsenling place along wilh population. He stated that to the 
extent we understand counties as significant, then we should be 
µrl'pared to accept quite significant v:,riations lo give a sense of 
confidence to the peoµit' in Prinre and King-:-- Counties. 

During cross-examination, Dr. Milnt· acknowledged there was a 
global trend of the movl'mt·nt of pupubtion to urban areas. He 
clesrriued ho,o.: attempt:-- have l,l·en 111;Hk in this province lo stop 
thi::; trend but it is rontir1uir1~ lo gruw. Hl' agreed that the province 
has llll' highest density or µcuµle in l11t• rural areas than anywhere 
else in Canada, and, in general, the province has more M.L.A.s 
rl'µn·:-t•nling thl' rural an·.is. He arknuwledgt.•d thal rural reµre-
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:--rntal ion 1s only onr. element to br consirlered in ju~t if ying 
ckviation. In lhc long run. arrorrling lo Dr. Milnr. thr µrorrss is 
onr of balancing farlors. Dr. Milne accepterl that thr drviations on 
lhe rlrrloral map 011 Prince t:dward Island an• quilr signifkanl. He 
acknowledgrd lhal baseci on lhc general principles of distrirling, 
l here is usually an allrmpt lo respect urban boundaries and agreed 
that one> could easily make a case for the City of Charlottetown in 
this respect. He slated that if a decision was made to redraw the 
electoral boundaries the appropriate way would be an independent 
electoral boundaries commission. He also agreed thal when the 
process has begun il is prudent to continue it on a regular basis. 

Ms Marlene Clark was accepted as an expert in political science 
with particular knowledge of Island politics and government. She 
provided a report to the court which includes a historical back­
ground o( the Island system of government, an examination of the 
characteristics of the electoral system in this province including the 
over-abundance of representation, its informality and the patterns 
of stability and tradition found in the system. The report also 
examines the ,·oter participation rates in Prince Ed,vard Island 
elections which traditionally have been higher than those in other 
jurisdictions. The reporl also examines the issue of representation 
by population. ~Is Clark argues in her paper that representation al 
Lhe p1·0,·inciJ.I lrH1I mran:::. thal elected officials are cast in the role 
of an ombudsman for their constituents. Indeed. she notes that it is 
significant that Princr E<lward Island is reportedly the only 
jurisdiction in Canada without a provincial ombudsman. She 
concludes her rrport uy considering potential consequences of 
redistribution including l ht' µotential for gerrymandering, the costs 
in\'olved. and thC' possihlC' rcciuclion in voter turnout. 

During her le;;timony. ~ls Clark staled that effective representa• 
lion relies on more.• th:rn simple \·oter parity. She expressed the 
opinion that acer:--:-- to rural M.L.A.s ,vould be restricted if the 
riding sizes \\·en' inrri•a!--t•d: in the rural context, more and more 
there is a nec·d rur prol,li·m :-(lh·ing resources. She concluded that 
r.1.L.A.s of rural riding:,; k1,·t· 111urc responsiuility than M.L.:\ .s who 
represent urban riding:--. ~hi· Jrknowledged this uurden is eased to 
some extent by thl' rqrin11:tl ~('r\'i<'l' centres. 

On cross-examination. ;\ls Clark agreed that by North American 
standards we on Prinn• I::dwarci Island have more than our share 
of formal govcrn11H.•nt on a per c,pila and size basis. She noted 
that the averagr in Canada is one legislator for every 36,000 
voters. while in Fifth Queens. for example. the average is one 
legislator for C\'ery G,000 voters. She staled if there is some 
optimum ratio fol' rcµn.•sentation. Prince Edward island is much 
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over the Canadian norm. Ms Clark foresees some difficulty in 
fitting into the Prince Edward Island context the plus or minus 25% 
variation which was accepted by the Supreme Court in the 
Saskatchewan context; she is concerned as to what this would 
mean in terms of loss of seats for Kings County. She hastened to 
add, however, that she was not saying the present system not be 
changed, but simply pointing out some of the possible pitfalls that 
might arise from a redistribution. While she stated that she had not 
thought in terms of whether there was a limit beyond which 
deviation could not be allov .. ·ed. she agreed that quite possibly the 
limit rould now have been rE>ached in this province. She further 
stated that she was not necessarily suggesting that the present 
electoral system can be legitimized; she was merely suggesting 
caution in making changes. However. she acknowledged that the 
numbers appear to speak for themseh·es and that sooner or later 
adjustments will have to be made. 

Against this background. I turn to an examination of the factors 
\vhich according to the respondent justify the significant deviations 
in voter parity in the existing elrctoral map. 

History of eleclnraL distribution 

It is convenient under this heaci to consider not only the history 
of elertoral distribution bul ;d:,;o community history, established 
communities of interest. existing political and municipal subdivi­
sion and the use of counlies a::- basic units of electoral distribution. 

There is no question that hi:--tory i:; J.n important consideration in 
the evaluation of an electoral map. J'iowhere is that more true, 
perhaps, than in Prince Ed\l•:ard Island where, as Ian Stewart puts 
it in his article "Prince Edward Island - A damned queer parlia­
ment". political culture has been marked by a pervasive sense of 
traditionalism, an often unc-un~rious acceptance of established 
µrartices. It µrob:iuly wa~ thesr traits which led the Royal 
Commission on f::lrttoral rdon11 lo include in its 1962 Report the 
following telling romments: 

Thr history of 1•h~·L1ons on th1• 1:-hnd h:i.s :1lw;1ys (catun•d an inl('n:-ily of 
µolitics :i.nd. ro11~·qu1•11lly. 1l 1, ,,n,· ,,r nrrµtional bitterness. violence. and 
rivalry in tlw 1·:trly rl:iys :rnd uf d1ff1rult m:.rncuvering in mockrn times. The 
l'11•1·Lural systv111 of Lill' l'ruv111,..- musl :llw:.1ys lx: judgl·d in rd:it ion Lo thl'St 
farts, for 111:iuy d1-t·:11k" of 1·,1•·n,·111·,· lit• 1Jd1inci the prl·scnn: cll·rlur:.il 
l1•gislation. 

Ho\v1.·ver, lu argm· justifi1·atiu11 l,;1:,;e<l on µractices of the pa~l is 
rwt µer~ua::;ivl' u1.•rausl' whill' lii:;tory delint•~ the µresent, il should 
11ot netl'S~arily b<· allu\vl'd to dicta le the fulure. In the words of 
McLarhlin J. at µ. :H-i ul' C11!'/l'r. suµrc,: 
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To rl'lurn lo llw llll'laphnr 11f 1111' li\'ing lrt'I.', 011r sysll'lll 1s nwll·rl in th1• 
I rarlit ion of «·tTt·rl i\·1· n·pn•!-('111 al ion and 11111 in l hr l rarlil ion of nbsolul r or near 
ahsolutr vot1·r parity. It is l hi,- I r:ulit iu11 l hat rl<'fin1·s lhC' gt•ncr:tl ambit of I lw 
right lo vol<'. This is 1101 lo sug-gr•sl . how<•Vl'r. lhal inrq11iliC's in our votin~ 
sysll'lll an· lo lw :irn•pl1•d IIH'r<'I,\· l1('ra11s1• Lhry haVl' historical prrrNir-111. 
History is i111portanl in so f:tr :is il s11ggrsL<; Lh:tl lhr philosophy 11nrlcrlyin~ 
Lhr rll•vclopmcnl of llw ri~hl lo vot<· in this rountry is Lh<' bro:1c1 go:tl of 
eITcrtivc n•prcst•nlation. It has nothing lo rlo with tht' specious argum<'nt that 
hisloriral :111umalics nnrl abu:ws r:tn be used lo justify ronlinuC'rl anomali1•:: 
and abusrs, or to suggest th:it Lh<· right Lo vot<> should nol Ix- inlerprt'lrrl 
broadly and remccfolly as hrlils Charier rights. Departures from the Can:i­
dian ideal of cffccli\·r rC'prcscnl:ttion may exist. Where they <lo, they will ~-­
found lo violate s. :1 of Llw Charll'r. 

The respondent submits that the historical evidence given at the 
hearing shows that the µurpo:5e of distributing seats on a relatively 
equal basis between the regions of the province as represented by 
the three counlies was to ensure a wider distribution of seats and 
to preserve regionally sensitive representation in the Legislat i\·e 
Assembly. It is argued tl1~t this rule has historically protected 
Kings County'::. rcpr0:-;C'ntat ion in spite of the fart that. over tlw 
years, it has ronsi:,;tc.•ntly harl a smaller population than eilhe,>r 
Queens or Prince County. ThC'rr is merit to this argument Thr 
available ccn:,;us figur0:-; going- bark to 1S41 do ~how that aftrr 
1861. whrn the populatit)II:- of Princt> and Kings Counties wrrr 
aboul the salllr {21.:t~0 anci 1~1.$S-t n.•spccti\·rly), lhc population ui" 
1-:ings County kui c·onsi:-;trntly hcen somewhat low('r than Prince 
County and murh lowc•r th:rn Queens County. Somr r xamplr~ of 
the population 11gurt•:- arran¥t'd in lhe following table will suffice.· to 
illustrate: 

}c·n ,· /'ri,wr (}Hfl'/1.S Ki11g., 
!Sil 2S.OG-l -l2,5i-l 23,060 
IS93 :Hi .-liO -l5.9i5 2G,G33 
I 911 3'.! .j79 3S.3I3 22.63G 
1931 :ll .500 3,.39S I9,I-li 
1951 :r;. i :l:, -l'.:!,,5I I7,9-l:l 
\9GI -10.~~I I -l.1.S-12 17,S9:1 
1971 -1:.!.0l--:! ;ii . J:l.) 18.-12-1 
1981 -1:U~:.!I tiU.-1 iO 19,215 
1991 -I : I.'.! -11 I.ii.I% 19.ns 

Achieving a balann • IH·t ,,·t·1.·n ··rep by pop" anci "rep by region" 
and the protection or area;-; \\'ith <il'rlining population levels are 
legitimate objc>cli\·1.•::. of electoral boundary di:=;lribution . However. 
rate of gro\,1.h or cicrlinL· has both neg-alive' and positive connota­
tions in the context of the r·ight to effect ive representation. The 
fact that Kings Cou nly ha::. exp01·ic11ccd ::i. gradual depopulation 
over the last 120 years is widely ~1wwn and. if electoral boundaries 
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are meant to have any lasting utility, anticipated population shifts 
should have been taken into account before now. If relative parity 
of voter power is of prime importance and the first condition of 
effective representation, significant differences in the population 
size of electoral districts must either be reflected in electoral maps 
or justified by other legitimate factors which exist in a given 
situation. In Carter, the Supreme Court of Canada accepted as 
legitimate a variance of plus or minus 50% for the t\l•tO northern 
Saskatchewan ridings. It is trite to observe that northern Sas~ 
katche\van is not rural Prince Edward Island. In my view, the 
degree of discrepancy actually tolerated in the Prince Edward 
Island system seems far out of proportion to any legitimate 
regional concerns. 

Th~ matter of community of interest was much discussed at the 
hearing. It has been said that this concept is a vital component of a 
healthy redistribution system. According to McLachlin J. in Carter, 
it is one of the facto1·s that may need to be taken into account to 
ensure lhat our legislati\·e assemblies effectively represent the 
diversity of our social mosaic. But what is a community of interest? 

In his article "Community of Interest in Redistricting", Alan 
Stewart atlernµt~ lo lay down a definition of the concept, however, 
it is ciifficult to extract from that article any generally accepted 
wod,ing definition of community of interest. Stewart does pro\·ide 
a useful table of frequently mentioned indicio of community of 
interest. According to thr learned author, the imlicia most 
frequenlly mentioned is existing electoral, county and regional 
boundaries. 

ll is all too obvious that existing electoral boundaries will be a 
significant factor in any redistrirting that might lake µlace. After 
all, that is \vhat reciistricting is all about: are the existing electoral 
boundaries justifiable? What I find most troublesome in the existing 
system is the ronreµt of the approximate equality of county 
representation. 

The respondent submits tlwt the signiftrancr of the counties at a 
community and political levt•l h~1s urcn made clear by the evidence 
of tlw Hon. Mr. i\larLean. thl' Hun. Mr. Milligan and Or. !\1ilnc. Bul, 
with the greatest of resprrt. I am not ro11vineeci thal .in this 
provinrr counties :trl'. or Wt'l"l' ever 111ranl to bl'. permanent 
political conllnuniti(•s. It is irnpu:;sible lo know whal Samuel 
Holland had iri mind when. so111l' ~30 years ago. he drew two lines 
un th(• Illaµ of th<' then "Island of SL. .Jolu1" anci lherl'by neaten the 
ciivisio11 now known as King-~. Qut.'ens a11d Prince Countirs. If 
Holland cxµcclcd llw three an.'as thus crcalcd to develoµ into 
~ignifkant inciividual µulitiral l'ntitics. as ha~ ocnirred in other 
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juris<liclions, then surrly hr was a much l>elter surveyor than a 
prognosliral.or. County govt•rn11wnt simply has not drvrlopco in 

a Prinre Edwarci Island. Whilt' sumr county affiliation still exists in 
t hr juslire system (r .. <J • • t':lC'h county has its own sheriff), the 
respundenl was lw.rd prt•:-;-;t•rl to ici<>ntify any other sig-nifiranl 
government 5ervicl'.ls which art' delivered on a county basis. School 
boards are nol organized along county lines. The five regional 

b service centres, which delivrr uolh federal and provincial govern­
ment services Lo those areas of the Island at some distance from 
Charlottetown, are not organized along county lines. 

At one time the four f<.>deral ridings in this province were 
organized along county lines and carried the names of the counties. 

c The riding of Queens \Vas a dual riding. However, as a result of the 
Report of the Electoral Boundaries Commission for Prince Edward 
Island, 1965, the county was abandoned as the delineation for the 
federal electoral districts. It is apparent from the proceedings of 
the commission that it considered population as the dominant 

d factor in redistribution. The following table shows how the 
rescheduled and renanlt'd electoral districts attempt to address the 
population imb:ilancc: 
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Old £lrrlora{ Di.~lrirls 

~ing-s 
Queen:; 
Prince 

.\'e,,- F:lrr:tora/ Di:.t nrts 
CardigJn 
Egmonl 
Hillsl>orough 
Malp<.'quc 

l'op1tlali011 (1961) 

17.893 
45.S-12 
40,S94 

I 'opulal io11 (J 96 I) 
23.0S I 
29,374 
30,050 
22,124 

Perhaps most inslructi,·(• in Lhi~ context arc the repons of lhe 
prnvincial Electoral Buundaril'S Committee of 1975. In 197-t, the 
committee named to :ippoinl ~elect standing committees for the 
Legislali\'e Assembly rrrn111111rndcd the appointment or a commit­
tee tu considt'r ·· ... surh malters as The Election :\et, Boundaries 
of Electoral District:- ..... anrl ·· ... make recommendations for 
the most appropriate: mt';.ins of dealing with the same". A subcom­
rnittee \\'as duly appotnL<:d consisting of two M.L.A.s as co­
chairmen, lhc chief electoral officer for Prince Ed\',:ard Island, the 
assistant director of tht· Prince Ed\vard Island Heritage founda• 
t ion, and a secretary. 

The sul>comrnittcr w:ts given the following terms of reference: 

(I} To conc;i<l1•r and n·port on thf' b,>und:iri1•s of lh1• <'xisling elt.'Ctoral districts 
of th1• l'ro\' inrl· :i:-. l'Sl.1blis lwd pur,u:rnl to Tl,r F:frrt iu11 t\ cl . I 96.1, Chlpter 11. 
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(2) If changes appear to be desirable, to rC'comnH.?nd the areas which should 
be contained in, and the boundaries which would dclimic. each of lhe several 
electoral districls. 

(3) The Sub-Committee. in determining the area to be included in and in 
recommending the boundarirs of proposed electoral districts, should take into 
consideration 

(a) thr desirability, or olhC'rwise, of having single member ridings 
throughout the Province: 

a 

(b) the community or diversity of interests of the population in the b 
existing ~lectoral district or part thcreoi; 

(c) the sparsity. density and relative rate of growth of the population in 
the existing electoral district: 

(d) the atcessibility of and means of ('Ommunicntion bet wren the variou::-: 
parts of the existing electoral district or part thereoi; 

(e) the physical features. including the shape and size of the existing 
electoral district; 
(f) any boundary lines now existing in the present electoral districts; and 

(g) olhC'r simillr factors considereci r\•le\'ant in the opinion of tht• 
Commillrc pl.'rtaining to the existing electoral districts. 

The subcommittee considered written representations and held 
se\·e11 public hearings. On November 1-1. 1974, il tableci its interim 
report which includr<l the following recommendations: 

Thl'rdorr your Suli-Cummillcc n·romml•nci::: 

tal Thl· pn•:;t•nl sixtt·l'n 1,roqncial t·kl'loral ci1,-tri1:l::- b-.• n:µl;i.n•d hy thiny-t,,·u 
pw,·inri:il t:ll't'loral districLs: 

(l,) till' n:cummcnckd Lhirty-twu µro\'inrial rlcctoral ciistril·ts UC' gt·ner:ihy 
bound hy the four µropo:;cd fedrral rkrtural rl1,-tricls: 

(c) lhc µn·scnl µrovinrial clrctoral sy:-ll·in of numbering by ('ounly b,: 
rc-µlarcci by rC'prcscnlativc community namt·:i t·ithl'r singular or two-fold: 

(d) lht· rt•clislribulion of µrovinrial polling rii\·isions showinp: dl·:-rription:­
whid1 rn:iy l.x.· marl' µrupl'rly icicntilit·<I. 

Thr subrommitl(•c.''s proposcci formul:1 for provinC'ial rrpre:-cnta­
t ion was as follows: 

l'~:IJl'OS~:LJ FOHMUI.A HIK l{Et'IU.::·;)•::-;T A TIii~ 

l'lw\·1:--;o: nF 1'H1i-:r.E f-:(IWAIW ls1.,,s1, 

Tht• majority of llw 1·xpn•ssions uf 1,pini,,11 cit·darC'd :11 Liu· p11hlic ht•:irings. 
;1nd frnn, olh<'r liril'f:- and n1mmu11i,·:1t11,11,. 1,!t·rH•r:tlly :.i~n·r·d th:11 :-111111· fur111 

of n·µn:st·ntalion by population sh1111ld I•· :ipplil'd i11 n·turninj.! rl'pn·s1·11ta-
tiw;-; l11 tliv l'rovirwi:.il l..t·gislativ,· ,\s:--1·1111,ly. 
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,\tlj11sl111t·11Ls in n·pn·s1·11L:.1li1J11 hy popubt 11ir1 !'or rur;rl :.11111 11rl,:i11 an·as w,·n· 
d1sn1Sst·d wilh ~l'lll'r:tl ;ignT1111·11l lhal l,11th :-li1111lcl 111: :ull'111ia1t·ly n·pr1·· h 
:-;,•1111•«1 whil1· n111si1h·ring sud1 f;u-Lrn-:-. :1:- J.!ruwth :m·:t.,. 1·111111111111ily inlt'l'l':il:-. 
1·01111111111i1·:1tion. :111cl 1·:ci;-;Li11J! "11·1·!11r:tl l,1111111l;trws. 

Th,· Suh-( \1111mil t1·1· n·1·0111m1·nds lh:.il I h, · prnp11s1·d f,·ch·r:tl ,·l,·c-lur:tl 1·1111sl it· 
u,·nry of llillsl>urou~h n·lurn liv1• rq,n-s1·11t:.s.liv1·s :uni th:11 till' prnpo,wd 
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fr<ieral clPtloral rnnslilurnrics of l::g,Hont. ~blpt•q1a·. an<i C:miig-a11 each 
relurn nirn• rC'prc:-;cntnlivl'S. 

The Blccloral Boundaries Cummittc.·c· nwt, cli:;rw;spd lhe interim 
r·t'J.JOr'l or the subrommillN· anrl pn·pan•d a rt•port rlatrci April I G. 
1975, which inrluciC'rl th<? following: 

W<' frcl lhal the rh:rnging of thr Ekrtoral Bo1111ciarirs anrl otlwr propo::rci 
changes arc vitally important and drrision:- shoukl not I><' arrivrd al without 
proper consideration. Most Mrml>c-r,; thought that rhangr:; Provincially should 
relate lo and follow anticipated changes in lhr rC'cicral Electoral Boundaries. 
There arc many and rather rapid population d,anKC'S on the Island. These 
roulci be bcllcr accommodated aftrr lhC' Frdc-ral rhangl' orcur:s. A recommen­
dation is that Federal and Provinrial poll boundarirs l>(> thr same so as to 
avoid the confusion which is now evident. 

Your Commillee recommends that there should not be any rhange in the 
number of represenlalives or in the dual m<'mber ridings but does recommend 
that electoral boundaries be adjusted Lo provide more equitable representa­
tion. 

We believe that the present system ad.?quatcly µro\'idcs repre:;cntation ior 
people of varied religious and rullur:il u:ickfirOunri5. 

d Your commillce rcc-ommc-nds: 
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(i) lhat dual mc-ml.>l.•r ridings b(' retained: 

(ii) lh:il the :.lylr "':\:-;',('mblym:in·· :wd "Councillor" b<.• rC'taincd: 

(iii) th:il pre-sent ronstiluency boundJ.rics ht: rc:irrangc-d to provide bett.:-r 
gcograpl11r and popul:tl1011 n:prc:st·ntallon. 

The C'Ommitlec·s thirci rL·rnrn111c1Hfalion i~ ::-ig-nificant. Howe,·er·. 
no legislative or other govcrnrncnl action of any kind has ever been 
Laken as a consequenn• of l110;.;c proposals. It is noteworthy that 
both the sulxommitlee anci thl' co111111iltce aµpcar to have favoured 
a move av.-ay from the aµponionment of eleclor·al districts striC'Lly 
along county lines. 

It seems to me appan·nl th:.il the rl'quircnienl in the Elcr.tio11 
Act for approximal<· c•qual rounly representation is not well 
founded. It is arbitr~1ry arni is not b:i:;ed upon adual population 
distribution. Thl· rl'qt1in:111t·nt or rebti\'e parity or representation 
between counti<·s fun·«·:-: sig11itil'a11l riL',·iations \\'hich do not appc~r 
to be justified un l lu· li:1si:,; of pra('tical necessity 01· effecti\'e 
representation. In m\· ,·il'w. lu hold that distinct communities of 
interest arc rrcat(•d · hy ruu11ty li11c:-; i~ not realistic. I ran not 
conclude. for cxamph·. lhat the inlerc;-;ts of a resident of i\lurray 
River. a Kings Count~· <'0111111unity lying some few miles north-cast 
of the bouncb.ry linl' liet,\'('l'll King:-; anct Queens Counties, is so 
significantly ciiITerent fro111 the i11l<'resls of a resident of Mount 
Stewart, a community located in Queens County. a few mile:; 
south-west of the boundary. ~o as Lo necessitate in the interests of 
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more effective representation the extreme levels of variation from 
voter parity present in the exi5ting electoral system. 

The health of the existing polititctl system 

According to the evidence of ;\·1s Clark, there are discernible 
patterns of stability and tradition in the Island electoral system. 
There have been systematic (although some\vhat irregular) turn­
overs of government between the two major parties, there has 
been a slim margin of victory in many electoral contests, and voter 
participation rates in Prince Edward Island elections have usually 
been higher than those in other jurisdictions. Although in her 
report filed with the court ~Is Clark :rnggests that changes in the 
political system by \vay of redistribution c:ould produce a decline in 
\·oter participation, during her testimony she acknowledged she is 
not an expert on voter turnout anci her concern is more with voter 
confusion than voter alienation. 

Clearly, when changes ar(' made there i:; always some element of 
confusion, but there> i;; no evidence t0 :-uggcst that redistribution 
will affect \·oter turnout. Mr. ~lacL~an testified that aft.er the 
changes to the federal ridings µcople adjusted to the ne\l,' situation 
fairly quickly. Dr. Milne stated il is mrre speculation to say that 
rPdislrirting \vould rausr a declim· in \·otcr· turnout. 

I do not co11sicler the lleallh ur LIH: polit ical system wou ld be put 
to any substantial risk by a redistribul ion. Voter conrusion could be 
minimized by using existing polls a:; Lhr building blocks for the 
redistributed electoral districts. 

Rcprrscntalion uf rllral areas 

The importance or lhr rural rrono111y in lht> province cannot be 
overstated and the rural nalure or lh(' bland should continue to be 
reflected in the composition or Lh<.' lt·gislalurc. However, it is not 
entirely accurate to c·hara<'tcri7.e thi:-: r:1st· as a contest for repre­
St•ntation in the Legislative As~l'tnhly bt't ween urban and rural 
interests per :;e. As I noterl eJrlit·r in this judgment. urban/rural 
rlislinctiuns are gcnt·rally undl';tr in Pri11re l::dwani !::;land, and 
while it ran be said that G~% of lsbr11ll·rs li\'c outside Lile main 
urban rentres or the µrovinn:. it is rlirtin11l to detC'rn1ine what 
1J<-'1Tent:1gt> of the remainder rl':-.idt·=-- i11 strirtly rural areas. In 
addition to tht· one city. Charlotlt'lown. Lhvr·l· arl' in l'ri11cc.• Edward 
1:-land t.>ighl incorpural('d towns and ~U i11n1rpuratl'cl r01nrnunitit•s. 
;1crurding Lu the l 99~ lkparlrm·nt or ( :11111111unily ;1110 Cultural 
:\lfai~' mt111iripal din·ctury. Tiu· l{uyal Curnr11issio11 u11 Lhe Land in 
vol. 1 of ils report of Octoht'r. l~l!lO. "l•:vl:rything Beforf Us", 
n•portl'd lhat of thl' lOL:..il µop11btin11 01· I lit· lslanrl ( I :29.7G5 in 
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1991) sonw 87,574 resirl(•nts \V('l'l' rl'pn·:-t>IIINi at tlw municipal 
lrv<'l by GO l 0lcclt>rl offirials. 

Not withstanding thl' abm-'<', SllllH' rlP\'iat ions <·ould be tolerated 
to give> cfTcrl lo rural co11<·c>r11s. ilut in my opinion. major drvialions 
woulrl nol bt• justifiable•. In this <·onn<•<·Lion. l nolt' that arrorrling to 
tlw c•videnr<' uf Dr. Arrington, using C'lllTt•nl population figures an 
rlcctoral map which a<lhered to thr principle of relative' voter parity 
and allowed for a variance of only µlus or minu~ 2.5% would result 
in an electoral map that would havr "rural" MLAs in "substantial 
majority". 

l now turn lo the matter of tit<.' inherent difficulties in represenl­
ing rural districts. In her reasons in Cc11"/rr. :wpm. McLachlin J. 
makes the following comments at pµ. 43-4: 

Before examining lhe electoral bouncbrics lo clC'lNmine if lhey are justified. 
it may Ix- useful lo mention some of the fartors other lhan equality of voting 
µower which figure in the analysi$. Onl' of the most important is the fact that 
it is more difficult to represe-nt rural ridings than urban. The material before 
us suggests that not only are rural ridings haroer Lo SN\"(' because of difficully 
in transport and communications. hut that rural \'Oll'r:- mak<' gr~ater d~mand:; 
on lhcir elected reprcsent:llivcs. whrth~•r beraU$C of the ab:-encc of allcrnati,·c 
re$ourccs lo be found in urban n•ntrl•:; or for other rt>asons. Thus, the> goal of 
rfTcctivr n•prcsenlation m:iy JU:-tify :-orm•wh:it luwrr Vl>tC'r population in rur:il 
areas. 

It appear:-; to me that i\kLathl in .J.';-; thinking- in thi:; instance 
,,·as controlled by the specific situ;ition in the P1·(1,·inre of Saskatch­
ewan. a province of extrenH· \·asuws;-; in comparison with Prince 
Edward Island. in which \·~·ry largC' areas arL' characterized by 
;:;parse population and long di:=.tarn.:c;:; LO any population or urban 
centres. That is nol thr situation in lhi;:; µro\·ince. 

I have already noted that th(• Island is by far the most densely 
populated province in the rountry. lt is scn·ieed by an effici('nl 
communicatiun system and a road system that is scc<md to none. 
Compared to Saskatdwwan. in the Prine(• Edward Island context 
no matter ,,·here onC' i~ luratNl. the distanre to o.ny other point on 
the Island cannot bt· co11sid<·r·{·d gr·cat. 

Contrary to the re~punci<·nt ·:-; submis:.ion. the t•victcnce in this 
case does not establish th:1t a.-; a ,,ructintl r<'olily it is more 
difficult to represent rural than urban ridings in this province. 
Quite the opposite, in fart. :\lr. ~lilligan stated very clearly that 
although there ,1,·ere sornc extra dernan<ls made on his time as a 
rural M.L.A ., he did nol consider that he had o.ny significant extra 
work-load. Nor did he consider that he would be required to work 
much harder if he represented rnor·e people. From a practical point 
of view, in comparison to many of their counterparts in other 
provinces, Island i\t.L.A .s do not have l:.lrg<.· constituencies. The 
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ratio of provincial representative to µopu lation is about 1:4,000. 
Any additional burden on rural ~1.L.A.s is eased by the five 
regional service centres, which provide government services at a a 

local level in Tignish, Wellington (and to the Acadian community), 
Summerside, Montague and Somi:;, and the over 600 elected 
officials at the municipal level. 

I conclude that in the Prince Edward Island context, unlike the 
situation in Saskatchewan, the goal of effective representation b 

does not justify any appreciable lo\ver voter populations in rural 
areas based on a perceived difficulty to represent rural ridings. 

Gerrymandering 
A gerrymander refers to a method of arranging electoral 

districts so that one party wi ll be enabled to elect more representa­
tives than it could on a more fair distribution of districts. In her 
r~port, Ms Clark writes: 

One of the most obvious consequences of re-dislribution is the potential for 
gerry-mandering. While there is an inherent risk in any political system, the 
size oi the constituencies. the tr:.iriitional \'Ot ing pallerns and the high 
proportion oi narrow margins iC'lr drctor:1! ,·ictories are all factors that 
predispose the system to a much hi~lv:r ri5k th:in norm:il. 

In her testimony before tlw c·uurt. ~ls Clark stated she was not 
~uggesting by this passage that n·di:-tr·ibution should not occur, but 
only that gerrymandering \\':\~ :1 .,,,,.,,._ il.Jk ronsequence. She noted 
that it is \·ery difficult to stop gt·1-ry111anrit~ri11g and regardless of 
what is done, some people \\'ill \"il'\\' ~ny rC'distribution as either 
good or bad gerrymandering. 

During the cross-examination uf Dr. Arrington, counsel for the 
respondent asked him to con1nH:1ll on the fallowing passage from 
an article entitled "Chartering tlw Elt•rtoral !\lap into the Future" 
by Kent Roach found al p. 20G uf the.· t<.·xl Dm ll'ing Bowularies -
Legislal11rcs. Collrls, and Elcrtunrl l <tlllcs: 

Even if lhe Court had enforced 1·qu:il-1>ul'ul:.it io11 standards within the limits 
5et by enumer:ition d:il:l and the· ti1111nl,!' ur 1·k1."lro11$. this would not gu:irantce 
that the eh.•,toral m:ip would not pr .. durc• p:1ni::;111 ;1<l\':1nt::1gc:.. In fact, the 
n-quircment that ridinsr-- h:t\'t• c·qu:d 1••p11l;1t1on:: in the United States ha:; 
made partisan gcrrymancknng l':1:-1,·r l,·, ·:111,t- ll h:1:: ckvalw:d thl' signific:ince 
of natural and political wund:1rw,- I h:11 111:1rk out n•nununitic~ of interest. 

Dr. Arrington did not agrt·t· \\'il Ii llw sl:tlt'mc·nl. He lcslificd lhat 
it rontradicts, in µart, his uwn pt·r:--1111;tl l'Xperienre. A('tording lo 
Dr. Arrington, :1 reciistrirtirig' :,;dH'IIH' lhal :lllows for a reasonable 
:-tandarci for deviation rrom "n•p hy pop" 111:tkl's it casi<.'r to detect 
a gl'rrymander. He did nut sp1:rili1·ally say what tw c-onsidcred lo be 
a "reasonable slanrlanf' in lhis rPnl1·xl. li11t did stal<' that a 
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possible var·ialion of plus or r11ir1us 2:,% allmvs a ,g(•rTynianrlN to be 
rlrawn quill' l'asily along natural boundari<'s. 

I am nol pcrsuarlt>rl by l he· arg-u111e•nts con<'l'rning gNrymanot'r­
ing one \vay m l lw ul hrr. It is a farlor whi<'h will c-unrrrn prrson~ 
laskt•rl lo rc•rlraw c•lt•rtoral districts, bul is not a ro11:-irlrralio11 
whic-h, in my vil'W, roulrl juslify sig11ifiranl <lC'parLure from \'Oler 
pai·iLy in Lhr pursuit of mon• C'IT<·clivc• rcpr('scnl.ation. 

Fincrnrinl nml o//1r•r rnst ... 

This lead:=. ll1C' lo consider Lhc respondent's final point. l have 
already commPnlerl upon the is:-.ues of political slability and voter 
parlicipalion: membN recognition is a non-issue, in my view. 

In so far as finanrial rosls arc concerned, l \o..·ould simply say 
thal the right to effective representation guaranteed by the 
Charter cannol be sacrificed on Lhe allar of financial repercussions. 
Given thal the electoral district.:- in this province have not been 
r·eadjusted to any signifkant degree in almost 150 years. the initial 
effort will be• long aml <'Ostly. A ftC'r that iL should be simply a 
matler of fine tuning 011 a nil>r·t· or less regular schedule. I note that 
e\·cry other juri;;;dirtio11 in thi~ country. including the Yukon and 
\"orthwcst TC'1-ritl• ric•:-. condu<.'l rt•distrilJution on a regular basis set 
by either lt-g-i.-:fati011 nr b:· c·u:-;ll)rll. The usual frequency is C'VC'ry lC'll 

years. 

~kLarli l in J. ob:-;cn·c• :-- in C:11'/cr. s11J>rn. Lhal an elecloral system 
"·hich rlilute;-; onC' riti:wn·;-; ,·otl· unduly as rompared with another 
citizen's vote' n111~ thL· l'i:--1-: or providing inadequate representation 
lo the citizen \\'he,:-;(• \'Oll' i;-; rlilul('ci. I find that Lhc existing eleclo1·al 

'-

rlistribulion i11 Lhi~ pn1,·i11(·<· p1·1,,·id(•~ inarlcquate representation to 
a large pt·rrt·11t;1gt· (lr Liiv ,·oter:-; bccau!'-t' or the significanl 
,·arianc:es in populaLiu11 in tliv vlvcloral districts. 111 my opinion. the 
C'Vidence pl'(•;o;c.•11tvd i:-: 1111l ;-;ulfo·il'nl to juslify the exi~ting electoral 
\Joundar·ic:-;. FaC'Lo 1·:-; lik1· 1·111111111111ily lii::.Lory. co1111nunities of inte1·­
e:-;L and th(• 111.:l'cl l11 111:1 i 11l:1i11 an apprnprialc· Ul'ban/n11·al and 
regional balanrl' i11 pulll it·a l rvp1·l·~t:11Lalio11 in the prn\'i11re do not 
:;upport a C'u11 d u :--iu 11 Lh~H t liv l'xi;-;Ling l'Xlrc:111t· dc,·i~tion::. arc 
necessary tu c11::;urt· LIH· l,dtvr goq•rnlllenl or the populac(• a~ a 
whole. In rny upi11io11. ki.,vcl upo11 all Lhe l'viclcncl' µn.'scntL'cl 
rcasonal>lc p(•1·:-;011:i :1ppl~·i11g ~1pprupriate principle;-; ('Ould not ha,·e 
5et the elcrloral buu11darie:-; a~ Llil'Y <·xi;-;L. 

In the ligin or all ur lhl' abu\'L'. I c-onrlurll' that the prc~enl 
l'lertoral disu·ic t;-; 111 i>ri11r(.' l~d,\·anl b la11<l \'iolatc· Lhc right to ,·otc 
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guaranteed by s. 3 of the Chart er . .-\('C'Ordi ngly, ss. 14 7, 148, 1-l 9. 
150 and 151 of the Elerhrm .--l r-1 are invalid unless justified under 
s. I of the Charter. 

ls the infri,1gement of s. :J so ,·£·cl b!J s. 1 ! 

Having decided that ss. 1-17. l~S. 149, 150 and 151 violate the 
right to \'Ote guaranteed by :-:. 3 of the Charter, I must now 
consider whether the pro\·i~ion:=; c·onstitute "reasonable limits 
prescribed by law as ('an be demonstrably justified in a free and 
democratic society". 

The onus of justifying the infringement of a Charter right is 
upon the pany seeking to uphold lhC' limitation, in this case the 
GoH·rnmem of Prin('e Edward bland. The standard is the civil 
standard. proof by a preponderance of probability. and must be 
applied rigorously. Because :;. l is being invoked to justify a 
violation oi a ronstitutiona! right the ChartP.r was designed to 
protect. a \·ery high dcgre(• of probability is commensurate \1.·ith 
tl1(• occasion. Evi<iern:e rel ied upon to juslify the infringem('nt must 
bl' rogem Jnd persua::-iH· and 1n:1~e c:lear the consequences of 
imposing or nol impo::;ing th(• limit: :-ee A'. r. Oakes (19S6). 26 
D.L.R. (~thl :?00. ~.1 C.C.C. (:3<11 :{~1. [198G] 1 S.C.R. 103. 

The gon'r11111E:>11t's po:,;ition i11 the· i11:-:L.111t ra::;c is thal if it is called 
upun to ju.,ti!\ the popul~tliu11 dv\·i:1ti11n:,; that t.'Xi~t in thl' electoral 
rnap or thi::; µruvinrl·. tlirn lilu:-:1· dt•\·i:1tiu11s ran IJ(• justified on the 
sarnl' grou11rl:-: ach-ann·d during ilt1· :-:. :~ i11qui1·y. 

Tht S1q .. m·mt• Coun uf Ca11ac!:1 !ta:-: l'nu11riatL'd the µrinciple in 
0ukcs that to overri<ie a Charter· rig-Ill Lhl· obj<'rtive underlying the 
impugnC><i law rmrst rrl,llr lo rn11n·rns lhat arr "pressing and 
substa11ti;tl" in a lh~(• and clt·111ol-r:tti1· soC'il'ty. If that is found to be 
the ra:-e. LllC'n I must dt·rirll· wlwtlHT the· means chosen to attain 
the vali<i oujertive an· proporl ion:tl ,,,. :q1prC1pri;1te lo the encls to be 
ad1irvrd. 

I a111 :,;ati:,;titcl that till· uhjt·i·ti\·,•:-,; ur ('nS1ll'i11g an aµpropriatc 
ud1an/r11ral :u1<i rl'giu11al lial:111n· in 1u1litir:tl n·p1·l·scnlalio11 in the· 
pru\'illC'C' tu <'11:-urv hl·lll'r g1,,·,·rn11w111 :tn· valid an<i 111e1'l thr 
"pn•:;si11g and subst:llll i:d" lv:-1 l:11d d11w11 in ( Jr1k,·s. I a111 nul 
:,;ati;-;tit•d. l1<1wc·v<·r. l lt:il I IH· 1111·:111.-: :1d111'l1·rl by tlH' prol.'inri:il 
ll·gi:-:1:tltm· lt• :11t:1in lhn:--1· ,d,_i1·1·11\·1·;-; ;tl'l· prnp,1rlin11:d or apprnpri­
al<·. 

Tltt· fir;-;l runditio11 111' d1'1·r(i\",· r,·111·1·:--1·11t:lli1111 i:-- n•lali\'<' parity uf 
voting IH1\\"t•r :111d d1·,·ial i1111;-; t '1,·r,·l'n 1111 will 1111ly Ill' juslilil'd 011 l Ill· 
grounds ul' pr:trli<':tl i111p11:--:-:il,ilit~· (nnl ;1rg11vd in this case') or tltt· 
pro\'isilln of llll•n· 1·ll't-l'li\'I' n·pri·:-:,·11t:1ti1111. I :--l:ll('d <·arlil·r i11 tlti:,; 
judg1111·11l th:1l till' rlifkri11g rq1n·.,,·1tl:tli,111:tl ('OllCt'l'II:- ur urb:111 :tltd 
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rural areas an<i regional co1H'('rns may proprrly be> ronsiciercd in 
rlelcrmining rlc·rlor~d liounrlaric•s. hul Llw C'xlcnl to which onC' 
cilizcn's votr is rlilutc·rl as rcunparC'rl wilh another citizen's vote> 
under lhe JH'CS('nt <'ll'C'loral systrm appears to be unrluly greal. In 
the ('ase of many or llw c•lt-ctornl rlislri<.'ls lhc> extent of the 
variances from Lhr populaLion quolienl c:annol be justified on the 
basis of urban/rural and regional ronsirleralions. Nor ran it be said 
that the exisling elrc-loral map aITecls the rights of urban voters as 
little as possible. The lrgislal ivC' requirement to have electoral 
districts distributed rl1lativc>ly C'qually amongst the three counties is 
completely arbitrary and not based uµon any realistic appreciation 
of actual population disLrilrnLion. The results are districts having 
total deviations which. in some cases, exceed those tolerated in 
northern Saskatchewan. an area very dissimilar to Prince Edward 
Island in geography anrl population distribution. Furthermore, 
under the legislation of lhi:=; µrovince there is no limit on the 
amount of deviation which c~u1 be toleraled. As did McLachlin J. in 
Dixon, Sll/ffll, weighing in lhC' balance the objectives of the 
existing clecloral cfoaribulion against the serious infringements is 
causes to one.· of lhc.• mo:il iu11rbmenlal of our rights, and conclud­
ing that lhc end or 11101·p t1 ffl'rLiv(' representation is not served by 
existing poµulalio11 i1H 1q11iti(•.-~. I conclude that lhe enaclmenls on 
which tlie:-,l' inC'4uitit1

:- l\':-l ca11nol IK• :-;~wed bys. 1. 

Rc111ccly 

I now lurn lo Lhc matt1:r of the appropriate remedy lo be applied 
in this case. I approarh Lill' topic \\'itl~ much caution. Court must 
not enter tlw cio111ain tir puliry unrlcrlying legislation. In the \vords 
of .i\1cLachlin J. in /Ji.r11,1 at p. ~, S: 

Then· •~ 1111 q111·sl11111 th:1: th,· process oi elecloral disLricling is tirsl and 
foremosl thr· t:i.:-1-- ":' l,·g1.,l:ttur,·. n•)r any C]UCSLion lhal LhC' balancing of Lhe 
disparate int1·n·s1.,; and 1·1irb:d•·rat1011;-; invoked in a process that :iJfccls lhc­
rool of onl' of (lllr 111,,-t h.1,w l'• •litical inslilulions rendC'rs it a Lask best 
undertakl·n l1y 1•ur ,·i,·,·t,·d n·j,r•·.--'ntJtiws. However. the mere fact that LhC' 
legislature is ll<'ll•·r :-111:,·d t• • ,, ,-,~h tl1t· 111yri:irl f:i.rtors involved in elector:il 
apµonionmr.'nl. <it~:.,""' n·11:1o\·•· irur11 this ev1irl Lhc ultimate resµonsibilily of 
weighing lhl· prurlun oft tll' 1".-;1•rn,:,:- of Lhl• kgi:-.lalu rc·s discretion against lhC' 
righLs :ind fn'l'd,1111., l·n,hrn11·d 111 the Charter and from examining Lhe 
juslific:ilion for a11y mfnn!:•·111,·nc 1h:tl th,• courts arc required Lo undertake 
under s. 1. Tl11s 1s nut llll'l'C·I~· :t question u( Lhl· sep:iralion of power.; and the 
authority of tht• kg-i;-;l:Jtun· tc, ar, : Lltl' right lo vole is cnlrcnchcd in our 
Constitution anrl i., uf sud1 1mpun:1ncc Lhat it is above Lhe override power.; in 
Ch:irlcr. s. :.l:L If 111 !.!'iviug suli,t:..irwl· tu Lhi:: rig-ht Lo vull', Lhl.' court inlerprets 
s. 3 as g-r:111t1ng- to ritiz.L•n,; th,· ri~ht tu a certain dcgrL'l' of proµortion:ile 
rC'pr<':-CnL:it ion. th,·n lt'g-1-;l;1t1,·l· uTuns 11111:;t l,e mc:isun:d a~ainsl this st:inrl­
an1 and if they f:111 slu,r:. lw d,.•rl ;1rvrl 1111.-t,:?.,tilUtion:il . 
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The remedy sought by the applicant in his pleadings is a 
declaration that the impugned legislative provisions infringe his 
constitutional right to vote and to are of no force and effect. He a 

acknowledges that the legislation may provisionally stay in place, 
hov,:ever submits that this court should require submissions as to 
what time period may reasonably be required to remedy the 
legislation. In final arguments the applicant agreed with the 
submissions of the intervener which seeks much more specific b 

relief. In addition to a declaration that the legislation in question is 
null and void, the intervener seeks the following order: 

tii) That the Re~pondent be ordered to: 

(a) immediately and al each len ( I 0} year inten·al (which coincides with the 
10 year Stalistics Canada Census). strike a non-partisan Electoral Boundaries 
Commission for the purpose of reviewing the electoral boundaries of the 
pro\·ince. and recommending the nectssary and reasonable changes to the 
legisbture: 

(bl that the Commission be guided in it.,; efforts by s~ciric criteria. which at a 
;:1inimum should include: 

(i) adherencl' to the prinripll• oi rl'lati\·e voter p=i.rily, which in Prince 
Edward lslJnd should cquJlC lo distrirls wi::.hin -t/- 5% of the voter p=i.rity 
quotient; 

(iiJ testing lhl' µroposcd clistnrt:- iur gcrrymJndcring (i.e .. Jg=tinst voter 
d:H:! for µ:i~t 1·knion:;): :rncl 

(iii) kcq.>ing rummunilit:- of intl·n·,-, lOg\·th•:,. 

(cl lhJt the Commi:,~1un usv a., 1t:; li:,.,,r 1,oµulation data. lhl.' tl'n { 10) yl'ar 
Cen:;us 0.!LJ front :5iatistics Canada. 

(d) lh=>.t ,he Co111111ission ~ rl.-quin·d tu hold pul>lic hearings on lhc issue of 
electoral t-:nind.:iry n'form Jcross thL· l~l:rnrl :ir.d reµort its n·comm('ndations 
for refor:n b:ick tu the lcgisblun· within six (6) months of the Stalistirs 
Canada Census cl:\la lx>roming JvJibhl1·. :rncl that the Report of the Commis­
sion lX' pres('nl<'cl ancl rll'Jlt with al tht• nrxt :,l':-sion of the Legislature (i.e .. in 
this instance. by th<' t-nrl of 1!>n1: 

(e) lh:il tnr l{L•:-porulL·nl Guvt'rn11wnt 1-.· n·quircrl. in this lhl' fir.;t rnajur 
reform in over I 00 hunclrl.1l y,·:ir.-. 11, rq,.,rl b:id; its prugrL·S~ lo the l'UUrt in 
six (li) 111unth,;, am! th:.it in :rny 1·,·1·11l tlll' C:ovl'rn1111:nl hl' rl'quirl'cf lo fill- it~ 
n(•\\" l1·gi~!:JLiu11 w11 Ii I It,· Court 11,, bt,·r: 11:111 hy till' 1·1111 llf 1 !l~l:!. 

In !>i.n111, i\lr½-;1d1li11 s;1ys lhi:- :tl pp. ~SO- I ;1ho11l Llw rangv ()r 
µote11tial n·medies l'or Uw i11fri11)..!"1·11H·nl or Lhv rn11slilulin11ally 
guaranll'l'd r·ighl tu \'l>ll': 

It is l'it-:1r lh:il al ;1 111111imuni. lh1:- c·11t1rt h;1~ llu· p,1wc·r (11 g-r:1111 :t d1Tl:1ralit111 
that th1· i111p11g"r11·d lq:1sbl1011 111fr111g-,•,- th,· r1111s11111111111;d rig'hl lu volt· ;1111! 111 

lh1• \'.'(lt·11l 11f th1· llll't11l,-1st1·111·r WI( It th,· l 'h:1rt,·r. IS 111' 1111 forn· or l'll'«·l'l. Suc-h 
d1·d:1ra1,,r:, n·lid' h:1,-. .dn•;uly 1,.-,.11 :rw;ml.·d m 1·:is1·s d1Tid1•d 11111kr s. :i 11( th,· 
Ch:irt,·r :111d thi:,; p11w,·r h:.L, 1~-,·11 lll'ld t,, 1",;ll•11d 111 l1·g"isl:itiv1· iuarti1111 :1:- w,·11 
:is to p1.•~:!iv1· l.·g'1~l:1t1v,· :IC'ls: ~•·c· /,', /l,,,,y/11·11111 11111/ ,.\_.(;, IU ·. s11111·,1: 
/-i,,,!!I'''' r .\/11111/11/11: l:lfl11,·111·!1·<;,.,,,.,·,1 /J l 1~1:--til. ;;o 11.1..I{. (-Ith) IU~. :?.i 
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C:.C.C:. (:MJ l:iS. -~l C.H. P<il Iii:{ (M:111. Q.B.l allirnw<l ;;~ Jl.LJ{. (~Lh) 310. 
29 C.C.C:. (:lrl) !12. ;",:, C.K. (:ldJ :Iii-I (~b11. 1·.A.1. 

Thi· dT1·1·1 of a rl1•rlaratio11 that :i law i:: i11n111::i::1t·11t with tit<' Chartc-r is 111 
n·ndcr it. of 110 fon·1• and l'ffrrl 11111h·r s. ;",~ of tlw < 'harti·r. In 11111st C';'\S('S wh<'n' 
a parlirular provi:--i,111 falls 1111d1·r s. :1~. thr• n•::ult i:: lfl rPSlOI"'{' th<' law in 
quest.ion lo lh1· statu:-- of rc111for111ity with rh1• <"11art1·r. Tlw dTC'<'l in this cas<' i:: 
arguably tlll' rcv('r.-l'. If tlw prnvisions pn•::rrihin!! t>h'<'loral ciistriC'ts in British 
Columbia art· s<'l a::i<l1•. th1· 1•l<·1·l11ral cii:--t rir~-- ,·;111ish. Should an election l.x­
requirNf bcfor<' Lh<'y an· n·::ton•<l. il ,n1ulci lJ<' impossibk' to conducl it. Till' 
result woulcf he th<' cfisl•nfr:111d1is1!1111·11t of th<' citizens of the province. 

If tlw c-xisting clc1·toral hounciary sy::te111 is ::truck O11l Ix-cause it violat,•:­
thc Charl<'r. how can t IH..' orci1•rly dc111oaalic pron•sses 011 which our system i:-­
foundcd hy maintairwd? 

The first answer i:: that llll' nmrt mu::t µrocc-rci on lh<' premise that, just a:: 
lhc court does what il must do unciN thr Constitution, so will the legislature. 
This prupo:-ition h:is repc-:itc-cily IK'en aflirmc-d by our courts. 

Against this background I turn to the orrler sought. 
There is no question in my lllinrl it is preferable thal electoral 

distribution :,;hould be rarri\'d <Jut uy a non-partisan. independent 
boundaries ron1111i;;::-io11. All the.· witnesses railed by the respondelll 
agreed on this point. Howc.'\·N. as Sopinka J. points out in Carter. 
s11JJrc1. tlwrl· i:-; no c-011:-.titutional gu~rantc•e for the process b~· 
which electoral uoun<lariC':-: :ire· drawn. ~lap~ need not be drawn by 
rull>· indc.•p(•IHIL'lll ("Ull\llli:-;:-:i<rn :,. 

The roun ha;:; al:-;n hc.·c.•11 n·qu<.•:-:tl'rl to pn>\"irle mandatory guid­
ance as to the 111i11i111t1m \·;1riar11·c· from vot<.'r p:.irity that should be 
toleratc.•d. Tili:-- \,·oulrl i1wuh-c· the c·c>url in the process of the 
balanring of the· <li~paratl' irllcrcst:-; and considerations of the 
C'itizens of this pro,·inc.·1.·. a pnwl•s;; b0:·,t u11clerlake11 by our elected 
repre::;ent at i\'e:-;. I 11 I Ji.r1111 .\It- L:1c-h lin .J. suggested that the µI us or 
111inus 2;1'X, rlc·,·i;1tio11 :--c.•t I,_,· till' Fi:--IH·r Con1mi:-;sion would appear to 
be.· \Vil hin ;1 l11h•ralil1· li111it. .!!i,·l·ll l ht· ,·,1st ;tllci spar~ely populated 
rl'gion::- tu lw found in l:riti.,lt Cul11111bia. I note. a:-- an observation 
only. that lht· :--itu:1ti1111 111 l'rinn· l:.:dw:ml lslnnd in terms of 
g"l'Ographic- :111d dc •r1111~r:1plw n111:-:i<l<·1·:I( ion:- :11HI population rlensit.,· 
i:-- very diffvn·nl frr 1111 l lt:ll in I :rit i:--lt ( ·olutt il>ia and Saskatchewan. 
Tlwrefon·. it 111:1.\· wr ·ll 111· tit:1t ;1 dl·,·i:1tiiJn 11( plus or 111i11us 25% will 
not be· justifi1•d in thi:-: pn,,·i 111·1·. 1-::r;-;l'd on tilt· l'\'idl'nrci presented 
during tl1i :-; hl':1r111g. I n,n:-:idvr th:1t :1 \'ariam·t· or plus or mi11u:-: 
10'¼,. as in ~l:1.11itoh;1 :--outh (If tlil· :>:{rcl p;11·:tllel. might well I.Jc a 
11wre approp1-i:1t1· limit. HC.l\\'l•\'l"r. nu pn·d<·Ll· rn1inatiu11 can OC' maol" 
witltu11l tll<' 1110:--t n1111pll'lv i11fun11:lli11n. Tlt:1t i11fon11alio11 can only 
lit' ublai11l'cl Ii_,· .t!'11i11g- t hn.111gh till· l·lvc-tcn·:d cli:--triliution prun.':i:­
induding lht· puhli1· lw:irin!.!':-: th:H lik<•ly \\·11 uld l>L· a11 integral pan 
or l hat pron·:-::--. 
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I would suggest it is now clear that as a general rnle redistribu­
tion must be based on the first condition of enective representation 
which the Supreme Court of Canada in Carter has recognized as 
relative parity of voting power. There are limits on the extent to 
which deviations are permitted from equality of voting power 
among electoral districts. Only those deviations should be admitted 
which can be justified on the ground that they contribut e to the 
better government of the populace as a whole, giving due weight to 
regional issues. The process involves balancing equality of voting 
power with such countervailing features as geography, community 
of i_nterest, existing municipal boundarie::. sparsity of population 
and growth patterns, appropriate urban/rural representation and 
regional concerns. In terms of effecti\·t representation, the real 
issue in this province may not be whether adequate representation 
is provided to the less populated areas. but rather whether the 
more populated areas are underrepresentecl. In the words of the 
Court of Appeal of . ..\lberta in R('(rrenCl' ,·c: Electoral Bo101darics 
Co,11111issio11 .-\rt, .~11JH'Cl [at µ. ~56J: '·\'o argument for enecti\'e 
repre;;entation of onr group kgitirnizcs under-representation of 
another· group." 

.-\;; to the frequt'ncy of rcdi:--tribution. I agree with Dr. :'.lilne's 
vic•w that it is prudent lo rE>cli5-t rihutr on a regular basis. I acre pt 
Lhat Prinn• Edward l3'1a11d i:,; not a quickly growing rorrnnunity and 
wlwthcr· redistribution is rl'quir(•d at an~· gi\'rll tinw will deµend on 
many facLors incluriing poµul;1tior1 gro\\1h and movement within 
the provinc-c. Howe\'er. in orcier tu a\'oid in the future the situation 
which exists at pre::.enL, I consider it exp('dient that the govern­
ment give consideration to putting into plarc specific legislation 
concerning electoral boundarit:- whiC"h would inc:lude. at the very 
least. a requirement Lo rrvirw on a rc>gular basis the electoral 
ciistrirts in order lo C'nsurC' that any pt·rTrnlagc> variation is 
apprnpriatr anci justiftl·d. 1 r inapprupriatC' and unjustifien varia­
tions arr µresent. thL• nrrc·ss:1ry n•di:-:tribution shuuln Lake place. 

I havr also O(•<•n urgt•d to n·quin· tltt• gu\·prr11110nt to file nt•w 
legislation with the rourt no l:it1·r tk111 Lhc- (•11<l or I!)~):-:. ll woulci br 
highly inapprupriall' to assu111<· I hat lhL· ll'gislalun· will not " ... 
µromptly <·ntc·r 011 tlH· qul·sti1111 llt' wii:1t n·ttH·dial :-lt'ps should lil' 
lake11 to n•11wdy tlw <IL"ficivrll·il':-- in tltt · 1·xi:,;1 ing- ll'g-isl;1lion" : 
i\.kLarhlin .J. in / Ji.n111, s11111·I1. al p. ~0~. _.\ si111ibr issup was 
ru11siclc·n·d by i\tpn•dith J. in /Ji.run r. t:rili.,J, ( '11/11111/,i({ (1\l/111·1u·u· 
(,'('ll('J'(I/) (1989). GO D.L.I{. (-Ith) .1.1:1, :r;- IU'.1..1{. (~cl} ~:n. l(i 
A.C.W.S. (3d) 12 (S.C.), in whid1 hl' w;is n·quvsl<·d lo fix a dall· 
bt•yund which th<• l(•gislal ion i11 Brit i:,;h Colur11bi;1 \\.'1111ld IWL ":--lay in 
plan•". Thl' h·arned ju:-tin· 111adl' till· fullowi11g rnnn11(•11l:-- alp. 4-IS: 
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C 

To l'St:1hlish a ci<•,1rilirw l)('_vonci whiC'h th<· ll·g,slalil>n will 11111 l)(• "in pl:lrr" 
w1111ld h1• 111 n•quirv that tlw maj11riLy o( tlw 1111·111l><·rs ui till• IA•1-risl:1ti\"t' 
Asst•mhly ag-r<'t.' 011 :1 C'm1r:--t• of actinn. I 1·1111si<kr it q11it1· ll{·yl111cl :lw inlwn•nt 
Jl(lWl'r of t hi' court 111 nJIHJ><'I agn•1•11w11t. I II a11.,· rast•. lo ci11 so wo11l<l \)(' Ill 

l'IT1•c-Livc·ly h·1;isbt1•. That musl also 111• ll<'y1111d I ht• r1•mrclial 11<1w1•r.- I hat an• 
rq1ost·ci in tlw c-uun . 

~o I 1·om•ludr th:lt llw l'Slaltli.-;hnwnl ol a <lracili,w would l>t.• in dirt'<'! 
\'iolalion or the ri~hts a11ci 11hligatio11s of the mt•ml>t.:-r.- of I lw I A•gi~lat i\'<' 
As:;rmhly. woulcl thn.':il<'II the viol:ition of thc- right of Lhr i,X'Oplt• of British 
Columl>ia to Lhe t.•xistt.•nrC' oi a U.!gisbli\'L' Assrml.Jly. anti would thrcatrn thl' 
"iolalion oi the ri~ht of riti1.cns of C:rnacla to vote fur mrntlx•rs of a 
L<.'gislalivt• A:;scml.Jly. to say nothin!! of cradiratin~ thr ri~hl to rntr. whether 
cqu:tl or not. 

I think it must Ix• kit to th(' lr~,;l:Hure lo do what is right in its own time. 

~'or t.hC' same reason:-;, I refuse at this ti1JI(' to scl a time-limit fo1· 
the µassing of ne\\' lcgi:->btion. At the same ti111e. howC'VN. a~ 
:t.l<:Larhlin J. 1·l·1:1ar\.;e<i in f)i.i-11 11 [al pp. 28:3-~1 " ... ju:-l a:; lhC' 

d rourls havt a rluly t1) 11w~1:;urc the ronslilutio11ality of leg-i:;lati,·c 
acts again;-;t thC' Charll'r guaranll'C'=>. ~o they an.• un<ler a11 
obligation to fa:->hillfl l'fft·rli\·t· rcmcrlies in order to gin· trur 
~ub:--t:111n• t0 these• right:-" . Therefore.•. in Ill~' \"iC'\\'. thr l(•g-islaturc 
sltoulrl be allo,\'('rl ~1 1va:-.u11:11Jk· pcriurl or 1i11H· tu 1\1 111c·dy the 

e 11nronstil ut itu1al di;-;t rihut ion. failing which the· pan ir•:-: 111;1y :-•:t•k 
furlhC'I' <lirc·rtion fro111 tlH· C"uun . Strinly as :1 guick and ,,·itlwut 
ha,·ing- liC'a nl submi., :-- i, 111~ 011 lhv matter. I \\'Ott Id say l hat a pl·t·iorl 
of one.- >·c•ar fmm liH· d:1t(• of thC' rt•lea~e 01' thisj11dg111c·m shoulrl b<: 
;-;uffirienl I inw for l hl' n•:;pun,!1' 11t to lake• appropriatr 1'('111('riial 

1 action. 

g 

h 

I declare• ss. l~,. 1-1~. 1~9. 150 and 151 of tht- C/,-d,,,,, .- \rl. to 
uC' c·onlrary tu thv r ·,,,,11,/11111 t '/wrfC"r '!t' l1'i_11/,ts u,11I 1-·,.,·,•r/11111;.;._ 

Prnciing lh<· nl'<'l's:-::1ry l1·gi~l:1tiq• artio11 to l'l'lllt'dy the legislat io11. 
it ,,·ill slay p1·0,·isiu11~dly i11 pb('(· lo ;l\·uid any ronstitutiunal cri~i ;; . 
If l'(,'llH·rlial aC"tion i;-; 1\11( t;1k('11 \\'ithin ;t n·asun~dm· pcri(Jrl or time: . 
submissions :1~ lo th<· :q,prnpriatc pcrii;d lll'ct•:,;:,;ary to rl'tll<'rly the 
lcg-islati1Jn 111a~· h<" 111:\ck tc..1 tlw rourl. 

I 111akC' no r1rcicr as lo ro:,;ts. Shoul<l any of the.· parlie;-; wi~h to 

make sulHni:-;sillns tc, t h<.· C'Ourl 011 tht' matler uf costs. they may do 
so. 


