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Mining

NWT MINING REVENUES: FAIR RETURN FOR
NATURAL CAPITAL OR RESOURCE GIVE-AWAY?

Kevin O’Reilly

It is not an exaggeration to say that I have been patiently waiting for a
meaningful public examination and debate of mining revenues in the North-
west Territories (NWT) for about thirty years. There is no doubt that the
NWT is heavily dependent on non-renewable resource extraction and that
it has brought widespread economic benefits.

These economic benefits need to be carefully weighed against the social
and environmental effects of this resource development. The role of gov-
ernment is to carefully balance the benefits with the impacts. Government
needs to maximize revenues from one-time natural capital and ensure there
is adequate distribution of the benefits across the NWT and future gen-
erations. The private sector requires a reasonable level of profitability and
predictability.

Public ownership or equity in resource extraction is an option that has
not been pursued to any great extent in the NW'T but that has proven suc-
cessful in other places - for instance, Norway’s state-owned oil company
Equinor, and Botswana’s diamond mining joint venture with De Beers.

This chapter will examine some of these complex considerations in the
context of sustainability, especially now that the NWT shares jurisdiction
over mining and public revenues with the federal government through the
Devolution Agreement of 2014. Indigenous governments also share the
revenues as a result of constitutionally entrenched land and governance
rights agreements and the Devolution Agreement itself.

The areas covered in this chapter are as follows:

+ the significance of mining for the NWT economy;

« the management of mining in the NWT;

« the collection and use of government revenues from mining in the
NWT; and

« assessing the fairness and sustainability of NWT mining revenues.

I conclude with some recommendations on how a public review of the
fiscal regime for mining in the NWT might best move forward.'
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Socio-Economic Impacts of Mining

Without a doubt, mining in the NWT has brought significant economic
benefits for residents and shareholders alike. 2020 is obviously not a typical
year for mining around the world or in the NWT. In 2019, mining contrib-
uted 27% of the Gross Domestic Product (GDP) for the NWT. Diamond
mining alone has varied from a low of about 7% of the GDP in 2000 to a high
of 42% of the GDP in 2017.

Employment in the resource extraction sector (which includes forestry,
fishing, mining, and the oil and gas industry) since 2001 has varied from a
low of 6.1% in 2011 and 2019 to a high of 10.7% in 2007. Between 1996 and
2019, Northern and Indigenous employment at the four diamond mines has
averaged about 51% of the total, with the other employees coming from out-
side the NWT. Currently, Northern and Indigenous employment at the three
diamond mines is only 46%. This may be due to a variety of reasons, includ-
ing that the Northern labour force is either maxed out and/or without the
necessary qualifications for the work, or that potential workers do not want
shift work or camp life.

Between 1996 and 2019, about 70% of the value of NWT mine procure-
ment was with Northern and NWT Indigenous businesses - totalling more
than $23.2 billion. NWT mines contribute to other sectors of the economy
as well. Local procurement by the mining industry spends locally and stimu-
lates additional construction ($282.9 million to the GDP in 2019), transpor-
tation ($252.5 million to the GDP in 2019), and indirectly to retail ($163.5
million in 2019) and real estate ($402.3 million in 2019). These direct and
indirect contributions totalled an additional $1.10 billion to the NWT’s GDP
in 2019. Only 25% of the professional and management positions at the
diamond mines were held by Northern or Indigenous employees.

One of the major mechanisms employed by the Government of the
NWT to capture and retain benefits from major mining projects is a socio-
economic agreement. There are currently six in place:

e Ekati Diamond Mine (1996);

e Diavik Diamond Mine (1999);

e Snap Lake Diamond Mine (2004, mine closed in 2015);
e Prairie Creek Mine (2011, property has never opened);
e Gahcho Kué Mine (2014); and

»  NICO Project (2019, property has never opened).
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These agreements set non-binding targets for Northern and Indigenous
hiring, contracting and procurement, and training for the construction,
operation, and closure phases. Monitoring and public reporting are also
part of the arrangements. However, there are few, if any, consequences if
targets are not reached. The earlier agreements were particularly weak, as
there were no commitments to establish Northern offices or any type of
legacy investments, unlike similar arrangements in many other jurisdic-
tions.> Government of the Northwest Territories (GNWT) figures show that
all four diamond mines have fallen short of their socio-economic agreement
employment commitments. In 2019, none of the active mines met their
Northern employment targets. Diavik last met its targets in 2008, Ekati in
2004, and Gahcho Kué has yet to do so. Snap Lake last met its employment
targets in 2005 and closed in 2015. The diamond mines appear to be gener-
ally meeting their training and apprenticeship commitments. Women filled
about 14% of the jobs with the diamond mines, which is comparable to the
national mining industry.

In terms of community wellness, several key indicators are tracked and
reported on annually under the socio-economic agreements. A community
wellness index has also been developed by Indigenous Services Canada and
was used by the GNWT to analyze the socio-economic impacts of diamond
mining. In the period since diamond mining began, all communities in the
NWT have generally increased their community wellness scores, although
many factors could influence the increases, with mining activity being one
of them. However, these scores have also generally decreased annually from
2011 to 2016, the last date for which data has been reported. There is a large
disparity in the scores, with Yellowknife in the lead, followed by regional
centres and finally, small communities, where scores are about 20% less than
Yellowknife’s. This gap has not significantly closed as a result of mining or
other factors. Much of the wealth created from diamond mining has been
centred on Yellowknife, with some spillover into adjacent communities, but
regional economic disparities continue.

The Regulation of Mining in the NWT

Indigenous governments own some pockets of subsurface lands. As
privately owned lands, what happens is often not publicly available, but nego-
tiated access and exploration rights appear to be an option. While the federal
government does retain some land holdings in the NWT, these are largely
for conservation and other public purposes where mining would not be
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permitted. The GNWT is now the main land manager for the vast majority
of public lands. In 2019, the territorial government passed stand-alone legis-
lation for mineral rights administration in the NWT. The Mineral Resources
Act is now law, but it will take years to fully implement.’ The Act proposes to
manage mineral interests in the NWT within the existing co-management
regime for land and water.

The Mineral Resources Act is not about promoting mining. It is about set-
ting up a system for mineral rights management. A lot was promised, and
not all of it has been delivered. Some of the positive aspects of the Mineral
Resources Act, and improvements made during a public review, include:

» a co-drafting process was used with most Indigenous governments to
develop the legislation, consistent with Indigenous land rights agree-
ments and Charter rights;

« apublic component to the registry;

» apublic annual report on activities conducted under the legislation;

« the role and composition of the Mineral Rights Board was clarified;

»  benefit agreements with Indigenous governments may be required, and
there is the potential for benefit arrangements for the public during the
mining cycle; and

» noticeis to be provided to Indigenous governments when mineral claims
are to be registered, and notice of work may also be required.

The legislation has many problems and failures. The foremost is the
absolute and total discretion of the Minister and Cabinet to implement
virtually all of the provisions through regulations, without any defined
process for public or even Indigenous government involvement.* Other
problems include:

 afailure to recognize the legitimate interests of community governments
in protecting their lands, water, and infrastructure or even to receive
notification of impending mineral exploration or the ability to request
restricted areas;

« no clear triggers or expectations of what the public benefits will look like
and how far back they can reach in the mining cycle; and

« zones can be set up by the Minister or at the request of Indigenous gov-
ernments to provide incentives for mineral development. This has the
potential to create a “race to the bottom,” where different regions are
incentivized to lower and create more favourable standards to try to
attract exploration to their regions.
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The establishment policy for the Department of Industry, Tourism and
Investment sets out a number of tasks for the responsible Minister, including:
Developing, recommending and enforcing legislation, policies and
agreements that support the responsible management and develop-
ment of mineral and petroleum resources and the protection of the
environment and human health and safety in relation to the develop-
ment of mineral and petroleum resources for the benefit of all North-

west Territories residents.”

As is plainly visible in any of the Department’s publications, for example
theannual “Unlocking Our Potential” magazine, the efforts to promote mining
are the primary message. This creates an obvious, inherent conflict of inter-
est, where the Department both promotes and attempts to regulate mining
at the same time.

Lastly, any review of the management of mining in the NWT needs to
discuss the public subsidies or investments that have taken place and that
continue to be pushed as an economic model moving forward. Mineral
development in the NWT has often enjoyed public subsidies through the
construction of infrastructure such as roads, railways, airports, or other
facilities. Pine Point and Cantung had significant investments in roads to
facilitate the development of those mines. The Tlicho All-Season Road is
another example, where $450 million will be expended over thirty years
through a public-private partnership (P3) arrangement to provide access
near the community of Whati and to also facilitate the development of the
nearby NICO deposit owned by Fortune Minerals. The territorial govern-
ment also has a Cabinet-approved mandate to pursue the expansion of the
Taltson Hydro capacity and an all-weather road into the Slave Geological
Province (with possible links to a similar development in Nunavut that
would link up with a port on the Arctic Coast). No comprehensive economic
analysis has ever been performed on the latter two projects to consider the
opportunity costs or comparable benefits from similar investment in other
sectors of the economy.

Another public subsidy that has often accompanied previous mineral
development in the NWT is the externalized cost of closure and reclamation.
Perhaps the worst example is the Giant Mine, where government revenues
are likely to be overshadowed by the remediation costs.®
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The Collection and Use of Government Revenues from Mining in the
NWT

Government revenues from mining have evolved over time and include:

Royalties

Royalties are collected from natural resource extraction and are calculated
based on production value and projected profits. Royalties are calculated as a
rate on the dollar value output of a mine, ranging from 0-14% for all produc-
tion worth over $45 million (see Schedule 3 of the Mining Regulations). The
calculation of royalties is a complicated matter and can involve deductions
for a whole variety of matters including sorting and selling the minerals,
transporting minerals to markets, and production and reclamation costs.”

NWT royalty information and data have been treated as highly confidential
by both the federal and territorial governments. The only public reporting
that takes place is through the Public Accounts (for both the federal and
territorial governments) which contain consolidated figures for both the
petroleum and mineral royalties paid for the entire NWT (and Nunavut
before 2014). The royalties paid have fluctuated wildly from a low of $317,000
in 2000 to over $144 million in 2004.*

There has been a global movement towards the more open and transparent
reporting of the revenues collected by government from the extractive sector,
as well as the disclosure of the use of such funds, in an attempt to prevent
bribery and corruption. The Extractive Industries Transparency Initiative
(EITI), started in 2004, is a partnership among governments, companies,
and civil society. A global standard to promote the open and accountable
management of oil and gas and mineral resources has been developed and
adopted by fifty-four countries. The standard requires the disclosure of infor-
mation along the extractive industry value chain from the point of extraction
to how revenues make their way through the government and how they
benefit the public. The Initiative and its standard seek to strengthen public
and corporate governance, promote understanding of natural resource man-
agement, and provide the data to inform reforms for greater transparency
and accountability in the extractive sector. Canada is a supporting country,
along with others such as the US, the UK, the Scandinavian countries, and
European states. Although Canada is not an implementing country, the fed-
eral government’s Extractive Sector Transparency Measures Act (ESTMA)
provides a similar level of reporting to the EITI standard.
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The federal government passed the ESTMA in 2014 “..to implement
Canada’s international commitments to participate in the fight against cor-
ruption through the implementation of measures applicable to the extractive
sector, including measures that enhance transparency and measures that
impose reporting obligations with respect to payments made by entities.
Those measures are designed to deter and detect corruption....”

Any company that has at least $20 million in assets, has generated at least
$40 million in revenue, or employs an average of at least 250 employees is
supposed to publicly report its payments to governments (including Indige-
nous governments since 2017).

The diamond mines of the NWT are part of this reporting system under
ESTMA. There are some issues with the self-reporting system. In particular,
there does not appear to be much consistency in how revenues are actually
reported, as distinguished between taxes and royalties. According to the
reports on the ESTMA reporting webpages, the NWT diamond mines often
did not pay royalties over the last four years (2016-19). For example:

¢ Dominion Diamond Mines reported no royalties paid to the GNWT in
2019 for Ekati;

e Dominion Diamond Mines reported no royalties paid to the GNWT in
2017 for its 40% share in Diavik. $426,924 paid in 2019 apparently went
to the BC government;

¢ Anglo American reported no royalties paid to the GNWT from 2016 to
2019 for Snap Lake (the mine closed in December 2015 but royalties are
not based upon production but rather sales, so could continue after a
mine’s closure); and

¢ Anglo American reported no royalties paid to the GNWT from 2016 to
2018 for Gahcho Kué (the mine opened in September 2016). Royalties of
$382,000 were paid to the GNWT in 2019 for this mine.

Although the reports are not necessarily an accurate accounting of royalties
paid to governments, they raise questions around the quality of the data and
the stability of revenues.

There has never been a serious public review of the NWT royalty regime
by the federal or territorial government. There is some evidence of what has
been called “regulatory capture,” when decision-makers serve the commercial
interests of a specific group rather than the broader public interest. Fed-
eral officials met and exchanged proposals to change mining royalties in
advance of any consultation with Indigenous governments or the public, in
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breach of at least three constitutionally-entrenched Indigenous land claims
agreements.”” As a further and more recent illustration of the power and
influence of the mining industry, one can review the meeting registry kept by
the NWT Cabinet, which is a log of meetings with external parties."’ Of the
1,158 meetings logged between January 2017 and November 2020, approx-
imately 15% were with mining industry representatives, individual mining
companies, or diamond manufacturers. This translates into about one meet-
ing each week with at least one member of the NWT Cabinet."

The NWT government is just embarking on a review of the current roy-
alty regime inherited from the federal government. There is more on this
review below.

Corporate Taxes

Corporate tax is money paid to the NWT as a percentage of the profits
earned by companies doing business in the jurisdiction. The current rate
is 11.5% of a company’s taxable income. Corporate taxes paid are lumped
together by the GNWT and are not reported on an individual mine or mine
owner basis, although some data is available through the ESTMA reports,
with the caveats noted above.

The corporate taxes paid to the territorial government have fluctuated
wildly over the years. During the period from 2007 to 2018, annual corporate
taxes have been as low as $22 million and as high as $108 million.

To put corporate taxes into context for diamond mining, in 1998, Minister
of Finance John Todd said that he would bring in a tax that would “choke
a mule” if the diamond mines did not agree to sell some of their diamonds
locally. The theory was that a large portion of the economic benefits from
diamonds was to be found in the grading, cutting, polishing, and sales. The
GNWT was ultimately able to secure a portion of the local diamonds for
sales in the NWT, but efforts at a secondary industry have met with little suc-
cess. A conscious choice was made between benefits through taxation versus
a secondary diamond industry. This approach has clearly not succeeded.

Property Taxes

In the NWT, mines are charged taxes on the properties and improve-
ments or buildings they hold. According to the territorial government, NWT
property tax rates are high in Canada and some jurisdictions do not charge
property taxes for mines outside of municipal boundaries.
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Fuel Taxes

Power generation facilities, haul trucks, and processing equipment oper-
ated by mines continuously consume large amounts of fuel. The NWT levies
taxes on all fuels used for purposes other than heating.

Payroll Taxes

Everyone working in the NWT is charged a 2% tax on their employment
income. To ease the burden on NWT residents, they are given an annual
‘Cost of Living’ tax credit. As noted earlier in this chapter, about half of the
workers at the diamond mines are from outside the NW'T, so a payroll tax is
an effective way to capture some revenue from those workers. However, too
high a payroll tax may be subject to a Charter challenge regarding mobility
rights. Payroll taxes collected in the NW'T have generally been in the neigh-
bourhood of $40 million annually.

Other Considerations

An important consideration in the capture of revenues from mining in the
NWT is the overall fiscal arrangement with the federal government through
the Territorial Formula Financing (TFF) Agreement. The GNWT gets about
80% of its annual expenditures from the federal government. The remain-
ing 20% is considered own-source revenues. At one time, for every dollar of
own-source revenue collected by the GNWT, $1.15 was clawed back through
former TFF Agreements. Now it is a much more complicated arrangement
that is based on complex formulae where tax effort is compared to other
Canadian jurisdictions and there is a rebalancing of the overall expenditures
to account for inflation and growth. In short, the GNWT does get to keep
new revenues or taxes, but the rebalancing tends to flatten out those revenues
over time.

The Devolution Agreement also creates a net fiscal benefit through the
sharing of resource revenues. The GNWT gets to keep up to 50% of the
resource revenues, up to a cap of 5% of the previous year’s budget or gross
expenditure base. The idea is that the budget should grow and allow the
GNWT to keep more of the resource revenues too. Indigenous governments
receive a 25% share of the resource revenues retained by the GNW'T as part
of the Devolution Agreement. The revenues transferred to Indigenous gov-
ernments have been reported as ranging from about $3-8 million per year.

To get some perspective on the GNWT’s revenues from mining, a number
of points can be made. Royalties and corporate taxes tend to fluctuate wildly,
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while fuel taxes and payroll taxes tend to remain steady and have shown
some growth.

Perhaps the only detailed study of government revenues from NWT
mining examined the case of gold mining in the Yellowknife region from
1948 to 2002." This study concluded that “personal income taxes [paid
by the workers] contributed substantially more to government revenues
than did corporate taxes” and similarly that royalties made up a very
small amount of the total government revenues.

Over the past ten years, the GNWT has collected an average of nearly
$100 million annually in revenue from diamond mines. Over $30 billion
worth of diamonds has been exported from the NWT,** and it would
seem reasonable to estimate that total GNW'T revenues over that period
of time would be no more than $1 billion, about 3% of the value of the
diamonds.

Assessing the Fairness and Sustainability of NWT Mining Revenues

While it is good that the present generation benefits from mining, it is
important to consider how the one-time natural capital or wealth is shared
with future generations. Countries around the world have begun to grapple
with the issue of intergenerational equity in a number of ways.'* The NWT
government brought the NWT Heritage Fund Act into force in 2012, in antic-
ipation of devolution. Its purpose is “to ensure that future generations of
people of the Northwest Territories benefit from on-going economic devel-
opment, including the development of non-renewable resources.” There is
no public governance of the fund and no defined revenue stream set out in
the Act, regulations, or even policy. By convention, 25% of GNWT-retained
revenues go into the Heritage Fund. The investment criteria of the Fund were
so conservative that it was actually losing money against inflation. The cri-
teria were loosened in 2019, and the management of the Fund has now been
contracted out to the private sector. The last publicly reported total for the
Heritage Fund was about $30 million since its inception. At the current rate
of growth, it will take a long time for the fund to grow into an amount that
could significantly stabilize or diversify the economy for future generations.

Others have assessed whether the territorial government is receiving a
fair share of the value of mineral resources comparable to other jurisdic-
tions. The Natural Resource Charter Benchmarking Framework' is a tool
for benchmarking a country’s management of oil, gas, and minerals against
global best practices. It was created in response to government and civil
society demand for a practical way to measure resource governance. The
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Framework is the product of five years of expert input and testing in more
than fifteen countries. The Framework was applied to the NWT in a study
by Andrew Bauer' that gave the GNWT a failing grade when it comes to
the fiscal regime for revenue generation from natural resources. This means
that the “existing practice does not meet international standards or signif-
icant gains could be made by adopting alternative policies” Bauer further
characterized the NWT revenue generation system as “one of the world’s
most charitable fiscal regimes for the mining sector, one that captures
between 20-30% of economic rents from mining projects, net of costs. This is
compared to between 30-35% in South Africa, 45-60% in Peru, and 50-80%
in Western Australia”

The scope of issues to be considered during the development of the
Mineral Resources Act (MRA) by the territorial government originally
included the royalty regime. Based on what the GNWT apparently heard,
“the royalties structure should be status quo until a broader review can be
done with our devolution partners. The MRA should be structured to allow
for the future modification of the royalty system and the implementation of
an alternative system.”'® Attempts were made during the public review of the
Act to insert greater transparency into the reporting of royalties, and recom-
mendations were made around an independent public review of the royalty
regime and that public reporting of government revenues from mining
should be consistent with the Extractive Industries Transparency Initiative
standard."

The Department of Industry, Tourism and Investment launched its review
of the fiscal regime for mining in the NWT in October 2020 with the release
of another benchmarking study.?® The study is a theoretical review of royal-
ties and taxation for an imaginary diamond and base metal mine, assessed
under twenty-one different regimes, including the NWT. There are many
limitations and problems with this study. Factors such as political stability
and regulatory certainty were not considered as part of competitiveness. The
fiscal arrangement with Ottawa was also not considered in terms of whether
the NWT actually gets to keep a fair share of the resource revenues.

The study concludes that the Northwest Territories is competitive against
all these other regimes. Although no recommendations were supposed to be
offered in this report, it also states that the best way to increase mining reve-
nues is to promote more mining through public investment in big infrastruc-
ture to subsidize the industry. This study is apparently going to serve as the
foundation for the review of the royalty and taxation regime for Northwest
Territories mining.
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Summary and Conclusions

Through this far-ranging discussion of mining in the NWT and the

revenues it generates for governments, a few points can be summarized as

follows:

mining in the NWT has brought significant economic benefits for resi-
dents and shareholders alike;

Northern and Indigenous employment at the diamond mines has only
reached about 50% of the workforce, indicating that the NWT labour
force is either maxed out and/or without the necessary qualifications for
the work, or that workers prefer to work elsewhere;

most of the management and professional positions at the diamond
mines are filled by Southerners;

the current approach to socio-economic agreements — best efforts with-
out consequences — does not appear to be effective in terms of benefits
retention or capacity building;

community wellness has generally improved but it is not clear if this is
linked to diamond mining;

regional economic disparities continue, as much of the wealth created
from diamond mining has been centred on Yellowknife, with some spill-
over into adjacent communities;

the mining industry holds considerable influence and power with the
Government of the NWT;

mining continues to enjoy privileged access to land and water in the
NWT, but this access has been tempered over the last few decades with
the adoption of an integrated resource management system and Indige-
nous land rights agreements;

early efforts by the GNWT to review and regulate the mining industry
have been met with mixed success, with the Department of Industry,
Tourism and Investment leading these efforts in a direct conflict of inter-
est, having a mandate to both promote mining and regulate it;

the original approach by the GNWT to capturing benefits from dia-
mond mining through local sales and a secondary diamond industry
has been a dismal failure;

royalties and corporate taxes do not currently offer a predictable and
efficient manner of revenue collection from NWT mining;

the secrecy enshrined in current mining regulations in the NWT does
not meet basic international or corporate best practices or standards,
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and prevents a meaningful, public review of mining revenues to
governments;

 there has never been a serious public review of the fiscal regime for min-
ing in the NWT;

e public revenue generation from NWT mining appears lower than many
other jurisdictions and does not meet international standards or best
practices; and

e the NWT Heritage Fund is not an effective tool for ensuring intergener-
ational equity from the one-time natural capital resulting from diamond
extraction.

As the Government of the Northwest Territories finally begins to con-
sider the fiscal regime for mining, here are some closing thoughts:

« criteria or standards for determining fairness and contributions to sus-
tainability should be developed to guide the review, and they should be
based on international and corporate best practices and standards;

 as a first step in any public review of the fiscal regime for mining, the
territorial government must allow for the disclosure of public revenues
from mining, consistent with international standards;

» to ensure a fair and balanced review, the territorial government should
engage an external third party or expert panel to conduct the work, with
opportunities for public involvement; and

» the scope of any review of the mining fiscal regime must include the
fiscal arrangement with the federal government that is built on the Ter-
ritorial Formula Financing Agreement and the Devolution Agreement.

The territorial government also needs to reconsider its unconditional
support for further public subsidies to the mining industry through large
infrastructure projects. There should be an objective economic analysis of
the opportunity cost of such investment versus the economic benefits of sim-
ilar investments in other sectors of the economy, particularly in education,
housing, and renewable resources.
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