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TERMINOLOGY

Self-government agreements, and other related documents, can be long
and technically complicated. Therefore, discussing self-government in
general terms can be problematic, because the details are important.
However, this Interim Report is only an overview and we have tried to
avoid technical language so that it will be more accessible to the
average reader.

In addition, we have deliberately avoided using the phrases “public
government” and “Aboriginal self-government”. These phrases suggest
clear distinctions that will not likely be reflected in practice. In our view
this terminology tends to imply separate realities or watertight
compartments. From our work to date, we have concluded that
governments in the NWT will not be easily categorized as “Aboriginal” or
“public”. The governance systems described in documents produced at
the negotiation tables often do not fit neatly into one box or the other.

For example, the territorial government in Nunavut is sometimes called
an expression of Aboriginal self-government, but in the NWT the
territorial government is usually referred to as the public government.
The draft Gwich’in and Inuvialuit Self-government Agreement in
Principle, and the Tlicho Agreement are products of self-government
negotiations but will provide mechanisms to deliver programs and
services to all residents in many situations. The Deh Cho First Nations
Framework Agreement states that a Deh Cho government will be a
“public government” based upon Deh Cho First Nations laws and
customs and other Canadian laws and customs.

In this Interim Report we simply use the phrase “self-government” by
itself. We think this describes the type of government all NWT residents
want. From this perspective “self-government® can be seen as a
statement about the capacity of NWT residents to make decisions for
themselves, rather than as a reference to a particular model of
government that applies to a particular group of people.

Similarly, we use the phrases “community government” and “regional
government” to indicate the approximate geographical area in which a
particular government will operate, regardless of how they might be
established. We are aware that the composition, structure, and powers
of community and/or regional governments might vary considerably from
agreement to agreement.

Special Committee on the Implementation of Self-Government and the Sunset Clause
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INTRODUCTION
This is a story about the search for the “self” in “self-government”.

“Self” government has meaning for all of us. We all want to be self-
governing. We all want to keep our identities as individuals and groups,
but we live closely together. Together we make up the communities of
the NWT and the governments that serve them.

In our view, this is the starting point for understanding the systems of
governance that have evolved in the NWT in the past, and for examining
what potentially lies ahead as a result of negotiations to establish new
systems of governance in the Northwest Territories in the future.

When the resident territorial government was established in 1967, it
came with a federal government promise of greater self-government.
However, as the Royal Commission on Aboriginal Peoples has
documented, while the system of territorial government in the NWT has
been better than most in Canada in responding to Aboriginal peoples’
cultures and values, it has not gone far enough. A central purpose of
self-government agreements is to ensure that Aboriginal peoples gain
more control over decision-making on matters that affect them.

We have been working to understand the new systems of government
that are emerging from self-government negotiations. We want to
understand these agreements so that we have a sense of how things will
change for the Legislative Assembly and GNWT, but more importantly
so we can have a territory-wide conversation about what all NWT
residents can expect in the future.

The provisions of a single self-government agreement are sufficiently
complex that good forecasts about its implementation are not entirely
credible. When two, three, six, seven or more self-government
agreements are factored into the equation, the process of mapping out
implications is even more difficult.

Even though self-government agreements are generally quite detailed,
these documents, and the other legal and political side agreements
required for their implementation, will in all likelihood only provide a
framework, rather than a script, for governance in the NWT. The literal
wording of every provision of self-government agreements will probably
not be strictly implemented. This does not mean these agreements will
lose their legal or political force. Simply put, over time practical
approaches will need to be taken by all governments in the NWT if

Special Committee on the Implementation of Self-Government and the Sunset Clause
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governance is to be effective, as has been the case with the Constitution
of Canada itself.

So while the situation is not entirely predictable at this point, a clearer
picture is emerging as each new agreement is concluded. These
agreements will result in fundamental changes to many aspects of the
way the Assembly and GNWT now do things, including:

law-making

policy-making

government decision-making

government operations, including program and service delivery
human resources management

land and resources matters

financial management including taxation and other revenues

e capital assets and other facilities

e intergovernmental relations.

There will be fundamental changes in the relationships among the
community, regional and territorial levels of government. Responsibilities
for law-making and for the delivery of several programs and services will
change. Self-government agreements often involve systems for delivery
of programs and services to all residents. The people we will hold
accountable will consequently change. Governments will be required to
consult more with each other and to coordinate and cooperate in their
activities.

We have also been struggling to understand the practical issues
surrounding implementation of self-government agreements. Again, the
expression “implementation of self-government” can be misleading.
Describing the evolution of a system of governance in this way can make
it sound like a process that is done once or that can be completed in a
specific time. By contrast we are unlikely to describe the political,
economic and social processes that go on continuously in Canada as
“implementing public government”.

Government is simply the way we organize ourselves to achieve our
common goals. Everyone is now talking about “partnerships”,
“stakeholder cooperation”, “co-management”, and “shared jurisdiction”.
We are all involved. We share responsibilities for finding common

objectives and addressing competing interests.

Special Committee on the Implementation of Self-Government and the Sunset Clause
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We know that many people in many organizations and levels of
government are thinking about these potential changes and are trying to
find practical ways to manage a smooth transition. It is important to
remember that change will occur over many years rather than
completely and suddenly on a given date.

There was a time in the NWT and across Canada when communities
were relatively self-sufficient and self-governing. One of the strongest
trends of the 20™ century has been the increasing involvement of many
levels of government in virtually every aspect of our daily lives. How did
this happen? One reason is that collectively we have chosen to
organize ourselves in ways to improve the standards and conditions in
which we live. Most of us now expect governments to deliver a broad
range of important programs and services such as health, social
services, education, transportation, housing and so on. If these roles and
responsibilities are not carried out, we blame “government”.

But again, who is the “government”? We are. In the NWT, with its small
population and close-knit communities, the “government” is potentially
every one of us, our friends and our neighbours. We, the residents of the
NWT, make up all northern “governments”, whether it is the territorial
government, bands, Aboriginal Councils, community K governments,
regional boards and agencies, and so on.

How can you help? In delivering this Interim Report, we want to
encourage a full dialogue or conversation about how we can work
together to make the NWT a better home for all residents. Most of us
think we would do things differently if we were in charge, if we were the
government. What would you change and what would you want to stay
the same?

Imagine you have the opportunity and responsibility to make such
choices...because in fact you do. This is what self-government involves,
for all of us. Self-government agreements will place the emphasis back
on the communities and the people. The futures of all NWT communities
will be linked together even more closely than they are today. The new
relationships that will develop among our northern governments will
depend on our attitudes, and our relationships with each other.

We welcome your views on these important matters.

Special Committee on the Implementation of Self-Government and the Sunset Clause
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PART 1

About the Special Committee

Mandate

A copy of the detailed mandate given to the Special Committee by the
Legislative Assembly is attached as Appendix I.

In the summer of 2002, the Special Committee submitted its report and
recommendations on the Sunset Clause. We are now working to
complete the second stage of our mandate relating to the
implementation of self-government. The Special Committee is not
involved in self-government negotiations. We are looking at how
negotiated agreements will change government structures, programs,
services, and financing arrangements, and will make recommendations
to the Legislative Assembly on how to manage these changes for the
benefit of all residents in the NWT.

Process to Date

In addition to meetings during the late summer of 2002, the Committee
held two planning workshops during the fall of 2002, and another in mid-
February 2003. At these workshops the Committee reviewed research,
discussed issues and provided direction to Committee staff. The
Committee sent letters to northern leaders in December, 2002 indicating
their desire to engage in discussions about implementing self-
government. In March, 2003 a brochure was made available to the
public to provide an update on Committee activities and encourage
input.

Documentation

In preparing this interim report we have based our analysis on a range of
publicly-available documents which have emerged from self-government
processes in the NWT to date. A list of important documents is included
as Appendix Il.

Special Committee on the Implementation of Self-Government and the Sunset Clause
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Understandably these documents do not give a complete picture of self-
government. In some cases they are process documents to guide
further negotiations that may take years to complete.

In other cases, there may be important details yet to work out even
though an agreement is near completion. For example, financial
arrangements and legislation will be required to implement most
agreements. '

For these reasons alone, any study of potential implications of self-
government at this time will be incomplete. Therefore, we must stress
that our conclusions only represent potential implications. However,
even if all the agreements were in final form, the full practical
implications would still be uncertain. Agreements, no matter how
detailed, cannot predict all the changes that will occur as new systems of
governance evolve and adapt.

Governments are living things: they change and grow. Agreements only
capture a snapshot of intentions as of the date they are signed, but their
implementation must occur in the context of changing circumstances
over long periods of time. Furthermore, in the NWT there will not just be
one or two self-government agreements. There could be seven or more.
In addition to the objectives set out in the agreements, the dynamics
among these governments will generate numerous unanticipated and
unpredictable implications.

Even given such uncertainty, a study of the potential implications is an
important step to be taking at this time, and on an ongoing basis, so that
NWT residents and governments can understand and prepare for the
changes that might come.

This Interim Report

While this Interim Report is based on a review of framework agreements,
interim measures agreements, Agreements-In-Principle (“AIP”) and final
agreements, it is only a broad overview. It contains our preliminary
views and is intended as a discussion document.

Self-government is a subject that requires careful study and respect. It
is not an easy subject to confine to a relatively short report. There are
many ways to approach any study of self-government and the
Committee hopes that the approach taken here will be helpful.

Special Committee on the Implementation of Self-Government and the Sunset Clause
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In this report we have not attempted to explain why land claims and self-
government agreements are being negotiated with Aboriginal peoples in
the NWT. Nor do we review the political and legal history that has led to
negotiations. This information is available from a number of other
sources, such as the background document prepared by the Ministry of
Aboriginal Affairs entitled: Aboriginal Self-government in the Northwest
Territories: Understanding Self-government. This document and other
related information can be found online at:

http://www.gov.nt.ca/research/publications/index.html

Instead, the starting point for this report is the assumption that a number
of self-government agreements will be negotiated, ratified and
implemented. Therefore, based on our understanding of the situation in
the NWT today, we attempt to identify the broader implications which
implementation of these self-government agreements is likely to have for
governance institutions, laws, policies, programs and services, and other
government processes and operations in the future.

To date there have been a number of self-government agreements in
Canada. A range of self-government models is emerging. Elements of
the Nisga’a Final Agreement or the self-government agreements with
Yukon First Nations can act as precedents for self-government
arrangements in the NWT. Similarly, the Tlicho Agreement or the Draft
Gwich’in and Inuvialuit Self-government AIP for the Beaufort-Delta
Region, or some aspects of them, might act as precedents in other
regions in the NWT. Or they might not. Given the differing
circumstances from region to region, each set of negotiations usually
produces variations on the earlier agreements.

This report should not be seen as standing alone. Other recent studies
are also relevant and may provide additional insights and details to
inform the broad trends and issues identified here.

Among these other sources of information is this Committee’s own report
on the Sunset clause which examined certain issues that have a bearing
on representation in the Legislative Assembly and on the establishment
of electoral districts.

Another is the report of the Special Joint Committee on Non-Tax-Based
Community Affairs which is an important piece of work describing
important issues facing some of the smaller communities in the NWT.
Many of the communities examined in that report will be facing new

Special Committee on the Implementation of Self-Government and the Sunset Clause
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responsibilities and challenges as self-government agreements are
negotiated and implemented.

The Dogrib Treaty 11 Council and the Beaufort-Delta Self-government
Office have produced plain-language summaries and information sheets
on their respective agreements to date.

Other information such as recent labour force studies may be relevant
because of the need to staff new self-government institutions and
bodies. Information about the NWT work force and job opportunities can
be found on websites such as: http://www.jobsnorth.cal/issue4a.pdf

Other studies are still underway. For example, the Government of the
NWT has commissioned a study by the firm of Deloitte Touche on
options for the future structure of the GNWT’'s departmental and
headquarters operations. This study, which will be completed in the
summer of 2003, will examine some issues that are also of interest to
the Special Committee on Implementation of Self-government. The
findings and perspectives contained in the Deloitte Touche study will be
taken into account in our final report.

Even a single legal, political or financial issue could be the subject of a
lengthy analysis and report.

However, the objective of this study is not to analyze all the possible
legal interpretations of the agreements to date, nor to speculate on the
potential provisions of future agreements. There are many ways to
conceive of self-government, and even more ways to implement self-
government in practice. There is no finite set of implications, and
implications are not confined to one separate period of time. They will be
on-going and will vary in response to changing circumstances.

To summarize, there is not one view, nor one approach, on the matters
outlined in this report.

Consultations & Anticipated Next Steps

As of the date of this report, we have not conducted formal consultations
with the public or with specific organizations or governments on the
second phase of our mandate. We intend this Interim Report to be a
basis for consultations with stakeholders in the coming months. In the
period after the release of this preliminary report, we will seek input from
as broad a range of stakeholders as time and resources will allow.

Special Committee on the Implementation of Self-Government and the Sunset Clause
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The consultations the Committee will undertake are not to inform any
position or policy in relation to negotiations. Rather, we are more
interested in finding ways to help achieve practical and positive
outcomes for the systems of governance that will flow from self-
government agreements once they are concluded.

We are interested in ongoing relationships and the evolution of NWT
society in the context of changing roles and responsibilities among
governments.

In order to have meaningful consultations, therefore, the Committee felt
it should provide a basis for discussion and that the best way to do this
was through the release of this Interim Report which sets out some of
our preliminary views on trends and issues that will likely flow from
implementation of self-government.

In our work we have reached the conclusion that self-government
agreements will not likely lead, as some might believe, to a clear
separation of government functions. Instead, it appears these
agreements will generally require all levels of government in the NWT to
work even more closely together than is currently the case.

This interim report is really intended to test these and other preliminary
conclusions. We sincerely hope it will contribute to a better
understanding of our evolving systems of governance and promote a
positive approach to our shared future in the NWT. Our goal is to
encourage a discussion of practical ways to reach accommodations
within NWT society for the changes that are coming, and to realize
benefits for all residents of the NWT.

The Committee’s Final Report will take into account and build upon the
reactions and input received.

Special Committee on the Implementation of Self-Government and the Sunset Clause
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PART 2

The Five C’s

Trends and Issues

The Committee has identified five broad trends and issues that appear to
be emerging from self-government negotiations and agreements in the
NWT.

What do we mean by “trends and issues™? For purposes of this Interim
Report, a “trend” is a particular pattern or direction we have identified in
self-government documentation. The three trends we believe will be the
major drivers of change are: 1) changes to the status and powers of
communities; 2) concurrency of law-making powers; and 3) formal
consultation requirements imposed on all governments.

We use the word “issue” to mean a particular requirement or matter that
will need to be addressed as a result of a trend. Two important ongoing
issues, in our view, will be the need for coordination and cooperation
among governments.

For convenience, we will call these the Five C’s.

Some of the trends and issues that make up the Five C’s might already
be quite well-known or even obvious. However, we believe they are
worth exploring further. In addition, all northern governments, including
the GNWT, will need to address questions of capacity when considering
the potential implications flowing from the Five C’s.

Determining the implications of self-government agreements in the NWT
is not a precise science. However, we believe the 5 C’s in particular will
result in fundamental changes to many aspects of the way the Assembly
and GNWT now do things, including:

law-making

policy-making

government decision-making

government operations, including program and service delivery
human resources management

Special Committee on the Implementation of Self-Government and the Sunset Clause
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land and resources management

financial management including taxation and other revenues
capital spending for facilities and other assets

lines of accountability

intergovernmental relations.

Responsibilities for law-making and for the delivery of several programs
and services will change. Self-government agreements often involve
systems for delivery of programs and services to all residents. The
people we will hold accountable will consequently change.

Governments will be required to consult more with each other and to
coordinate and cooperate in their activities. Therefore, there will be
fundamental changes in the relationships among the community,
regional and territorial levels of government.

Figure 1: The Five C’s Driving Change in the NWT

Special Committee on the Implementation of Self-Government and the Sunset Clause
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Negotiations are at Different Stages

The Committee has tried to be cautious when speculating on trends and
issues, because negotiations are at different stages. The Salt River First
Nation concluded a Treaty Settlement Agreement in 2002 and
implementation is proceeding.  While negotiations on the Tlicho
Agreement are now completed, the Agreement has not yet been ratified
and put into effect. The Draft Gwich'in and Inuvialuit Self-government
Agreement-in-Principle (“AlP”) might require several more years of
negotiation before a final agreement is concluded and implemented.
The Deh Cho Framework Agreement has set May, 2006 as the target
date for an agreement-in-principle and May, 2008 for a final agreement.
Deline had set 2000 as the target date for an AIP, but this has not yet
been concluded. The Deline AIP will include a target date for a final
agreement. In the Akaitcho process, the target date for an AIP is July
2003. The South Slave Metis (now called the Northwest Territory Metis
Nation) Framework Agreement signed in 1996 set a target date of 1997
for an Agreement-in-Principle on a range of matters, but self-government
was not to be addressed until the second stage of negotiations. As of
2003, the Parties to this process are still negotiating an Agreement-in-
Principle.

Experience shows that in most negotiation processes there are
inevitably slippages in target dates. This is not surprising given the
complex and important issues under negotiation.

Public Government and Aboriginal Self-Government

The Five C’s are not new. Other reports and publications have referred
to one or more of these trends. What might be new is our view that, in
the NWT, we will need to reconsider the distinctions that are often made
between “Aboriginal self-government” and “public government”.

As the Royal Commission on Aboriginal Peoples has documented,
government institutions in Canada often do not do enough, or do not
operate in a way that is sensitive to Aboriginal cultures and values. A
central goal of self-government agreements is to ensure that Aboriginal
peoples gain more control over decision-making in matters that affect
them. The objective is to improve both the level and quality of programs
and services, while at the same time strengthening Aboriginal societies.

Special Committee on the Implementation of Self-Government and the Sunset Clause
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Self-government agreements are intended to change the relationships
and responsibilities among governments operating in the NWT and to
empower Aboriginal peoples. We do not doubt that this will occur.
However, we often hear references to “public government” and
Aboriginal self-government” as though they were separate realities or
watertight compartments. But what do these words mean?

For example, the territorial government in Nunavut is sometimes called
an expression of Aboriginal self-government, but in the NWT the
territorial government is usually referred to as the public government.
The draft Gwich’in and Inuvialuit Self-government Agreement in
Principle, and the Tlicho Agreement are products of self-government
negotiations but will provide mechanisms to deliver programs and
services to all residents in many situations. The Deh Cho First Nations
Framework Agreement states that a Deh Cho government will be a
“public government” based upon Deh Cho First Nations laws and
customs and other Canadian laws and customs.

It appears to us, therefore, that governments in the NWT are not easily
categorized as “Aboriginal”’ or “public”, and that the governance systems
described in documents produced at the negotiation tables often do not
fit neatly into one box or the other.

Throughout this report we avoid the use of the terms “Aboriginal self-
government” and “public government” because we believe this suggests
a clear distinction that will not be reflected in practice. Instead we use
the term “self-government” as a qualitative description of the type of
government all NWT residents want. From this perspective “self-
government“ can be seen as a statement about the capacity of NWT
residents to make decisions for themselves, rather than as a reference
to a particular model of government that applies to a particular group of
people.

The “self’ in self-government is a circle that can be drawn as wide or as
narrowly as we choose. On one level it can refer to our individual
responsibilities within a community, on another level it can help us define
the size of the “community” itself. We have chosen in this report to view
the circle of self-government as including all residents of the NWT.

What, and Who, is “Government”?

Any discussion about relationships between “Aboriginal self-government”
and “public government” raises questions not just about the meaning of

Special Committee on the Implementation of Self-Government and the Sunset Clause
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“self” and the meaning of “public”, but also about the word “government”
itself.

The word “government” conjures up different images for different people.
Textbooks and dictionaries define these words “government” and
“governance” as follows:

“‘government” means a system of governing; a body or bodies of
persons governing a state; an administration or ministry.

‘governance” means the act, manner, fact or function of
governing.

However, we are of the view that such definitions tend to hide the fact
that in the NWT, with its small population and close-knit communities,
the “government” is potentially every one of us, our friends and our
neighbours. We, the residents of the NWT, make up all northern
governments.

Government is simply the way we organize ourselves to achieve our
common goals. Government institutions at the federal, provincial,
territorial, regional and community levels deliver social services, health,
education and many other programs and services.

In fact, in Canada governments are involved in virtually every aspect of
our lives, and the NWT is no exception. Some of the roles we have
come to expect government to play include:

e Protective functions, such as defence, policing, public
safety (e.g. fire fighting), public health, sanitation,
environmental protection, etc.

e Social services, such as education, welfare, hospitals,
seniors services, parks and recreation

e Cultural services, such as language preservation &
development, religious institutions, artistic and cultural
celebration, education in relation to traditional
knowledge

e Physical services, such as roads, airports, and public
utilities (light, power, water, sewer)

Special Committee on the Implementation of Self-Government and the Sunset Clause
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e Economic functions, including planning, development
licensing and regulation, traditional pursuits,
borrowing and attracting investment.

Governance, or the process of governing, involves making choices
about allocation of scarce resources. There are rarely enough
resources to achieve all political, social, economic and cultural
goals. We are all involved because of shared responsibilities for
addressing common objectives or competing interests. Governance
is the process of searching for and finding balance among
competing interests.

The pressures to make these choices will continue in the NWT, but
the number and range of governments with valid claims to
involvement in governance processes is likely to increase.
Consequently, decision-making is likely to be more complicated
than under the current system of territorial, community and band
governments. Governments will need to cooperate and coordinate
to address these complexities.

In the future, we believe it will be more important to look at
governments from the perspective of NWT residents. What can
residents expect in terms of programs and services? Who should
they look to for delivery of these programs and services? Who
should they hold accountable? How will their interests be
represented in government? How will current roles and
responsibilities change among northern governments that deal with
local, regional and territorial issues? These are just a few of the
questions that are the subjects of self-government negotiations.

Matters like education, health care and social services affect
everyone. The challenge in practice will be to find an appropriate
balance between the influence and control of the various
governments involved.
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PART 3
A Closer Look at the Five C’s

The trends and issues we have called the Five C’s are linked
together. In this part of the Interim Report we provide additional
details in order to show why we believe each of the Five C’s is
important for understanding how governance in the NWT will be
different once self-government agreements are in effect.

1. Communities: New Status and Powers

Provisions of self-government agreements signal a fundamental
change in the relationships between the law-makers in the
Legislative Assembly and those in communities and regions.

Self-government agreements are fundamental elements of the
constitutional makeup of the Northwest Territories. Together with
land claims agreements, they recognize and affirm a wide range of
rights of Aboriginal peoples in relation to land, resources and
governance.

Self-government agreements will establish institutions, systems and
processes that have as their objective greater local or regional
control. However, these agreements do not create closed systems.
Self-government arrangements in any particular community or
region will affect, and will be affected by, other governance systems
in the NWT.

Agreements currently being negotiated in the NWT might be given
constitutional protection as treaties under the Constitution of
Canada. This would mean that some or all of the provisions of
these agreements would be protected from infringement by federal
or territorial laws. It would also ensure that in most cases such an
agreement would not be amended without the consent of the
Aboriginal people affected. Agreements that are protected as
treaties would command a profound level of constitutional respect.

This is significant because the legal and constitutional status of
self-government agreements can have a bearing on the legal and
constitutional status of the governmental institutions described in
them. For example, the status and powers of community and
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regional governments is an important feature of most self-
government negotiations in the NWT.

Currently, local and regional governmental bodies in the NWT are
created by, and have powers delegated to them under legislation
enacted by the Legislative Assembly. (Bands may exercise by-law
making powers under the federal /ndian Act.)

Not only are local or regional laws subject to territorial legislation,
courts in Canada have generally taken a restrictive interpretation to
the scope of powers delegated to local or regional governments.
However, an important trend in self-government negotiations in the
NWT is to recognize greater scope and flexibility for the powers to
be exercised by community and regional governments.

Under some self-government agreements the community
governments may be established by territorial legislation based on
a framework set out in the self-government agreement, but there
may be restrictions on the ability of the Assembly to amend this
legislation in the future.

In other cases the status and existence of community governments
might flow directly from the self-government agreement itself.
Therefore, once the self-government agreement comes into effect
the Assembly may have limited legislative authority over the
structure and powers of such communities.

In order to make way for the new community structures and
powers, some existing communities established under laws of the
Legislative Assembly will be ‘dissolved’.

Implementation of self-government agreements could bring
fundamental changes to the legal relationships between the
Legislative Assembly/GNWT and many, if not most, communities in
the NWT. Table 1 sets out the communities which are currently
engaged in some form of self-government process and therefore
which will potentially be affected by self-government agreements in
the future.
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 Wekweti
- (Snare Lake)

 Gameti

 (Rae Lakes)
~ Rae-Edzo
~ (Behchokd)
(Lac La Martre)

- Wrigley -
Jean Mafié »V

“River:

Providence
~ Hay River

- ’::Eﬁfer_»p;ise_ ’

~ Nahanni

Butte

Deline

Tulta.

Hlimeiie
~ Deninu Kue
(Ft. Resolution)

Table 1: NWT Communities and Self-government Negotiation Processes

Ft;'_'Res_olutiOrl'
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2, Concurrency: Overlapping Law-Making Powers

The general trend in self-government processes in the NWT is to
negotiate self-governments that have “concurrent” law-making
powers. This means that the community and regional governments
recognized under self-government agreements will have
overlapping jurisdiction with the Leglslatlve Assembly on a number
of matters.

“Concurrent powers” means, in practice, that more than one level of
government can validly make laws and carry out programs and
services in relation to the same matters. When we use the word
“validly” in this context, we mean valid from a legal perspective. In
other words a court would find such a law to be a valid exercise of
power. (Political legitimacy is a different issue which is not
considered in this report.)

The nature and scope of the implications arising from self-
government agreements will, of course, depend on the formal and
informal relationships which will exist between and among the
various levels of governments exercising these concurrent powers
and responsibilities.

Under the current NWT Act, the Legislative Assembly is given law-
making powers over a number of subject areas. The laws enacted
under these powers form the basis for virtually all authority
exercised by the Government of the NWT.

Some of these subject areas are very broad. For example, the law-
making power over “property and civil rights” is probably the most
important head of territorial and provincial power. The phrase
“property and civil rights” is so broad, in fact, that almost any
statute, with the possible exception of pure criminal law, could
potentially fall within this law-making power.

Table 2 contains a summary of the main law-making powers of the
Legislative Assembly, together with a typical list of areas of
jurisdiction that are often the subject of self-government
negotiations. This Table helps illustrate why the trend toward
concurrent law making powers, as between the Legislative
Assembly and law-making authorities at the community or regional
levels, is so significant. Once self-government agreements are in
effect, there could be overlapping jurisdictions and responsibilities
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among a number of institutions at the community, regional and
territorial levels.

Table 2: Comparison of Law-making Powers
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Where two law-making bodies have overlapping jurisdiction there is
always a possibility that they might make laws which conflict with
each other. The decision as to whether or not a conflict exists in
any particular situation will generally be up to the courts. If a
conflict exists, there are various legal rules that are applied by the
courts to determine which law prevails. Self-government
agreements contain provisions that set out a range of such rules.
There is no single rule that will cover every circumstance.

In all situations federal laws prevail over laws of the Legislative
Assembly.

In most, but not all situations, federal laws prevail over laws made
by law-making bodies provided for in self-government agreements.

In other situations, laws made by community or regional law-
making bodies provided for in a self-government agreement will
prevail over laws of the Legislative Assembly. This may occur
where the matter involved is a core function for the community or
regional self-government body.

There will also be situations where laws of the Legislative Assembly
will prevail in the event of a conflict with laws made by a body
provided for in a self-government agreement.

This new reality is likely to have implications for procedures that the
Assembly currently follows to prepare, debate and enact its laws. It
also has implications for policy-makers in the GNWT who have a
significant role in developing the content of leg<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>