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I 

REPORT TO THE LEGISLATIVE ASSEMBLY 
OF 

THE NORTHWEST TERRITORIES 
BY THE 

SPECIAL COMMITIEE ON CONSTITUTIONAL REFORM 

INTRODUCTION 

In September, 1991, the Federal government issued a national constitutional 

reform discussion paper entitled "Shaping Canada's Future Together" and shortly 

thereafter established the Special Joint Parliamentary Committee on a Renewed 

Canada (Beaudoin-Dobbie Committee) to conduct public hearings on the paper's 

recommendations and report back to Parliament by March 12, 1992. The 

Northwest Territories Special Committee on Constitutional Reform made a 

presentation to the Joint Parliamentary Committee on January 23, 1992. 

The Federal government also sponsored six conferences between January 17 and 

March 15 where the general public and representatives from business, interest 

groups, Aboriginal organizations, the academic community and government 

examined and made recommendations on the Federal government's discussion 

paper. Special Committee Members attended all conferences with the exception 

of the Montreal session on the Canadian economic union. 

Special Committee Reports 04-12(2), tabled on March 2, 1992 and 07-12(2) tabled 

on March 12, 1992 provide more details on the Committee's participation in these 

two initiatives that were intended to produce the basis for a federal response which 

the Government of Quebec could consider in the process leading up to its 

referendum on sovereignty scheduled for on or before October 26, 1992. 
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In response to pressure from provincial governments and national Aboriginal 

organizations for a process mandated to develop a consensus package that better 

reflected their interests, the Federal government agreed to a multilateral approach, 

with the objective of producing a "best efforts" national constitutional reform 

package by May 31, 1992. In preparation for the Multilateral Meetings on the 

Constitution (MMC), the Special Committee tabled Interim Report 09-12(2) on 

April 1, 1992 which identified objectives and principles which should be pursued 

by the Northwest Territories delegation in the MMC pr<?cess. 

The MMC process concluded on June 11, 1992 and while participants wer~ able 

to report agreement on a number of constitutional reform proposals, they were not 

able to recommend a ''best efforts" package for further consideration and approval 

by First Ministers and Aboriginal Leaders. Nevertheless, ·sufficient progress has 

been made for all participants to reconsider options for resolving outstanding 

issues, such as Senate Reform, and to pursue on a less formal basis, multilateral 

discussions among Ministers, Aboriginal Leaders and officials. 

The purposes of this Report are to: 

* 

* 

* 

* 

summarize the Special Committee's participation in the MMC process; 

review MMC recommendations insofar as they relate to the Special 

Committee's national constitutional reform objectives and principles; 

speculate on how the national constitutional reform process could unfold in the 

coming months; and 

make recommendations to guide the Special Committee in this process. 
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II SPECIAL COMMITTEE PARTICIPATION IN THE MMC PROCESS 

On March 12, representatives of Federal, Provincial and Territorial governments ,, 

and four national Aboriginal organizations convened the first MMC session in 

Ottawa. Agreement was reached on convening a series of meetings to develop a 

consensus on constitutional amendments in what has been termed the "Canada 

Round". The participants also agreed to work toward achieving this consensus by 

the end of May, .1992 and that no government would takt: unilateral actions while 

the MMC process was underway. It was subsequently agreed to extend the MMC 

process into June. 

The MMC included Federal, Provincial and Territorial Ministers or Premiers 

responsible for the constitutional reform issue and national Aboriginal Leaders 

who met for twenty-two days between March 12 and June 11. Support was 

provided by officials and advisors who were organized into four working groups 

and a committee which co-ordinated presentations to the MMCs. The schedule 

for MMC sessions to date is noted below: 

* March 12 Ottawa 

* April 8-9 Halifax 

* April 14 Ottawa 

• April 29-30 Edmonton 

• May 6-7 Saint John 

• May 11-13 Vancouver 

* May 20-22 Montreal 

* May 28-30 Toronto 

• June 9-11 Ottawa 
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During the early stages of the MMC, the Northwest Territories delegation included 

the Special Committee Chairperson, who was supported by officials from 

Intergovernmental and Aboriginal Affairs and the Departments of Justice and 

Finance. Committee Members participated in the last four MMC sessions through 

their presence at the negotiating table; assisting in developing strategies and 

positions on a wide range of constitutional reform issues; and representing the 

Northwest Territories when the Chairperson had other commitments. 

While the negotiation process required that, from time to time, Federal 

Constitutional Affairs Minister Clark had to poll provincial governments on their 

response to a constitutional amendment, the Special Committee and its officials 

participated as full and equal participants in all formal and informal MMC 

sessions. Even though the Northwest Territories does not have a constitutionally 

entrenched role in amending the Constitution, Federal and Provincial governments 

ensured that the Northwest Territories delegation had ample opportunities to state 

their case. 

Beginning with the Halifax MMC, a briefing note summarizing the progress of 

negotiations was prepared for circulation to Special Committee Members. On 

May 25, 1992, the Chairperson provided a progress report to all Members of the 

Legislative Assembly on developments in the national reform process insofar as 

they related to the Special Committee's objectives · in the MMC process. Another 

update was provided on June 2 to the Members of the Legislative Assembly and 

widely circulated throughout the North to band and regional councils, municipal 

governments and Aboriginal organizations. The general public was kept informed 

of developments through an advertisement entitled "Quest for Consensus" which 

appeared in northern newspapers in early June and is attached in Appendix One. 
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These measures are consistent with recommendations in the Special Committee's 

April 1 Interim Report which called for the following: 

* 

* 

* 

participation by appropriate Ministers, Members and officials in the MMC 

process; 

reporting to the Special Committee and Legislative Assembly on progress in 

MMC consultations; and 

distributing a public information package relating to national constitutional 

reform. 

MMC RESPONSE TO SPECIAL COMMITTEE PRINCIPLES AND 

OBJECTIVES 

In its April 1 Interim Report to the Legislative Assembly, the Special Committee 

also recommended that its participation in the -MMCs should focus upon the 

following issues: 

* Territorial participation in public and private meetings and conferences on 

constitutional, economic and Aboriginal matters; 

* 

* 

• 

constitutional recognition of an inherent right to Aboriginal self-government; 

the effects of the constitutional amending formula on provincial status for the 

Territories; 

the implications for the Territories of the Canadian economic union proposals 

and the mechanisms for decentralization of the federation; and 
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* constitutional amendments relating to institutions such as the Senate and the 

Supreme Court of Canada. 

The following provides an overview of the MMC recommendations insofar as they 

reflect the objectives and principles recommended in the Special Committee's 

April 1, 1992 Interim Report: 

Territorial Participation in Constitutional, Economic and Aboriginal Meetings 

* 

* 

* 

The Constitution should require the Prime Minister to convene a First 

Ministers Conference at least once a year. A political accord should specify 

that Territorial governments will be invited to participate. 

Territorial governments should also be invited to the senes of four 

constitutional conferences which will be convened on Aboriginal issues. 

Territorial governments should be party to all agreement which commit 

governments to negotiate self-government agreements and processes to clarify 

and implement treaties. They should also be party to the transition/ 

implementation process and financing accords would accompany the 

constitutional amendments on these matters. 

Constitutional Reco~nition of the Inherent Right to Aboriginal Self-Government 

* 

* 

The Constitution should recognize Aboriginal peoples' inherent right to self­

government within Canada. 

Governments of Aboriginal peoples should constitute one of three orders of 

government in Canada. 
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* 

* 

* 

* 

* 

* 

* 

* 

Aboriginal governments should be subject to the Charter of Rights and 

Freedoms, including the capacity to make use of the "notwithstanding" clause. 

Governments and Aboriginal peoples should be committed to negotiate in 

good faith in the implementation of self-government. 

All Aboriginal peoples, Metis, Indian and Inuit, including those living off 

reserve, should have equitable access to the negotiation process. 

There should be a three year delay before the inherent right to self­

government can be taken to court. The objective of all parties is to emphasize 

the negotiation route, rather than the courts, to implement the inherent right. 

The Federal government should establish a process to clarify and implement 

treaty rights. Governments should interpret treaty rights in a "just, broad and 

liberal manner" taking into account the context, spirit and intent of the original 

treaty. 

Aboriginal consent should be required to constitutional amendments which 

directly affect Aboriginal peoples and their rights. 

Aboriginal peoples should have a role to play with respect to nominations for 

Supreme Court vacancies. 

A political accord should specify that Aboriginal Leaders will participate in 

First Ministers Conferences on any agenda items that directly affect Aboriginal 

peoples. 
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* 

* 

* 

* 

There should be a general non-derogation clause to ensure division of powers 

amendments will not affect the rights of Aboriginal peoples and the 

jurisdictions and powers of Aboriginal governments. 

Section 91(24) of the Constitution 1867 should be amended to include Metis. 

The Metis Nation Accord was approved in principle subject to redrafting the 

document to ensure that its wording is consistent ~th other constitutional 

amendments and political accords being considered. The GNWT has not 

agreed to be a party to the accord at this time and continues to prefer 3: joint 

Dene/Metis approach to claims and self-government. However, if joint 

initiatives cannot be achieved, the GNWT would be prepared to negotiate 

directly with the Metis in order to help implement any self-government rights. 

There should be a constitutional provision calling for a series of four 

constitutional conferences on Aboriginal issues. Aboriginal groups are 

withholding their support for the clause pending clarification of their 

participation in all other First Ministers Conferences and other constitutional 

amendments respecting their veto over constitutional amendments which 

directly affect Aboriginal peoples. 

Effects of the Constitutional Amending Formula on Provincehood for the 

Territories 

* The Constitution should be amended to return the authority to create new 

provinces to Parliament, as was the case prior to 1982. 
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* 

* 

The general amending formula should change from "2/3 and 50%" to "3 / 4 and 

50%" so that at least one province from the Atlantic region of the western 

provinces would need to consent to most changes in the Constitution even if 

there were 13 provinces. 

The issue of Aboriginal consent to the creation of new provinces was not 

resolved at the Ottawa MMC. 

The Economic Union and Mechanisms for Decentralization 

* 

* 

• 

The current Constitutional commitment of Federal and Provincial governments 

to promote equal opportunity and economic development and provide essential 

public services should be expanded to include the Territories. 

There should be a constitutional commitment for the Federal, Provincial and 

Territorial governments to promote regional economic development and 

reduce regional disparities. The Federal government should be required to 

negotiate regional development agreements at the request of a province or 

territory. 

There should be a constitutional provision to protect future intergovernmental 

agreements between the Federal and Provincial or Territorial governments 

from unilateral change by the Federal government. 

Constitutional Amendments respecting the Senate and Supreme Court 

• Territorial governments should have the opportunity to nominate candidates 

for Supreme Court vacancies. 
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* 

* 

While the MMC process reached agreement on a number of features in a 

reformed Senate, Ministers and Aboriginal Leaders were not able to develop 

a consensus on whether or not Senate representation should be on an equal 

or equitable basis and the corresponding powers of each model. 

The Special Committee declared its support for the equal Senate model during 

the Montreal MMC even though territories would not receive the same 

number of seats as provinces. In statements to the MMC and the media, the 

Committee Chairman indicated that the equal representation approach would 

provide smaller jurisdictions with an effective voice in balancing their 

individual and collective interests with those of the Federal government ~nd 

central Canada. 

An MMC Summary Report which includes all of the agreements reached since 

March 12 is attached in Appendix Two. 

• IV OPTIONS FOR NATIONAL CONSTITUTIONAL REFORM PROCESS 

While the MMC process produced a number of significant agreements on 

constitutional reform, a number of issues remain unresolved, most notably Senate 

reform and a veto for Quebec over future constitutional amendments to national 

institutions. A Senate reform proposal, tabled by Saskatchewan on the last day of 

the Ottawa MMC (see Appendix Three), could provide a solution to this impasse 

and provide sufficient encouragement to continue negotiations in another yet to 

be defined process. 
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It is also important to note that Quebec has not been an official participant in the 

MMC process, although representatives of Federal, Provincial and Territorial 

governments and Aboriginal organizations have been in constant contact with their 

Quebec counterparts over the past three months. While there are some elements 

of the MMC reform package which Quebec can support, there are others, 

including agreements on Aboriginal self-government that may pose problems for 

Quebec and other provincial governments. 

Finally, only four months remain until a referendum must be held in Quebec on 

sovereignty or a constitutional reform package which hopefully has the support of 

a majority of Federal and Provincial governments. Some governments including 

Alberta and British Columbia are required by law to hold referenda on 

amen~ments to the Constitution, while others, like Manitoba, are required by law 

or convention to conduct public hearings before their Legislature can debate a 

resolution to amend the Constitution. The Federal government has also passed 

legislation providing it with the authority to conduct a non-binding national 

referendum on a constitutional package. 

Given these circumstances, the Special Committee has identified a number of 

scenarios or options for the national constitutional reform process in the coming 

months. They include the following: 

Ongoing Informal Ne~otiations and Consultations by MMC Participants 

This process is already underway in response to Minister Clark's encouragement 

at the conclusion of the Ottawa MMC. The Minister indicated that he would 

spend a few days reflecting on the MMC process; consulting with his advisors, 

party caucus and opposition leaders; and, holding discussions with MMC 

participants and Quebec before recommending a course of action to the Prime 

Minister. 
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The response of provincial governments on the Saskatchewan Senate reform 

proposal will clearly influence his recommendations. He also encouraged officials 

to continue work on other items which had not been resolved through the MMC 

process. 

Reconvening the MMC or a Similar Process 

Assuming there is sufficient will among all MMC participants to reconvene this 

process or something similar, Minister Clark could recommend this approach 

which may include participation by the Quebec constitutional Minister and his 

officials. A variation of this option could involve a negotiation session of 

provincial constitutional Ministers, with or without Quebec, to address outstanding 

issues from the MMC process. 

Convening a Constitutional Conference of First Ministers and Aboriginal Leaders 

While convening a constitutional conference remains an option, it is highly unlikely 

to be used under the current circumstances, primarily because the Prime Minister, 

Premier Bourassa and a number of other Premiers do not want to repeat the 

Meech Lake Accord experience. They are also concerned about the implications 

of failing to reach agreement on the Quebec referendum. 

Adoption of a Federal Constitutional Reform Package 

The Federal government had originally planned to produce its own version of a 

constitutional reform package after receiving the report of the Special Joint 

Parliamentary Committee on a Renewed Canada. Using the results of the MMC 

process, it could proceed with this option if consensus is not reached on 

outstanding issues among the provinces and Aboriginal organizations. 
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However, to proceed on this course, the Federal government will require the 

support of opposition parties and support from a majority of provincial 

governments. The package would include changes to the Constitution which can 

be made under provisions of the amending formula which require the support of 

Parliament and seven provinces representing 50% of the Canadian population. 

Assuming that support can be achieved, the Federal government could table its 

reform package and debate and pass resolutions on constitutional amendments in 

the House of Commons and the Senate. Provincial governments which support the 

Federal package would debate and pass similar resolutions. While Aboriginal 

support for a constitutional package is not required under the current Constitution, 

the Federal government would also seek support of the four national Aboriginal 

organizations. Under this scenario, the Federal government may not conduct a 

national referendum. 

Unilateral Federal Action 

Finally, with the support of the opposition parties, the Federal government could 

elect to proceed unilaterally with its own reform package. Under this scenario, 

Ottawa would conduct a nation-wide referendum which has the support of the 

Liberal Party. While the referendum could ask for Canadian's reaction to the 

whole reform package, there is speculation that the question would focus on the 

one issue which has created the current impasse - Senate reform. 

Ongoing Consultations in the Northwest Territories 

While a national constitutional reform package has yet to be developed, it is likely 

that a consensus or federal unilateral version will contain a significant Aboriginal 

component which will have implications for Northwest Territories Dene, Inuit, 

Inuvialuit and Metis. 
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V 

In order to assist the national Aboriginal organizations develop their response to 

the package, Territorial organizations will probably be considering the national 

constitutional reform issue at their summer assemblies. 

CONCLUSIONS 

By the time this Report is considered in Committee of the Whole, it is likely that 

the Special Committee will have a better understandii:ig of how the national 

constitutional reform process will proceed over the summer months. However, 

some preliminary conclusions can be drawn based upon the Special Co~ttee's 

participation in the MMC process and agreements which have been reached to 

date. 

Ongoing Special Committee Participation in the Reform Process 

As noted above, with a few exceptions, Territorial delegations were full and equal 

participants in the MMC process and it is likely that these arrangements will 

continue in future meetings of Ministers and officials. However, there is no 

guarantee that Territorial and Aboriginal Leaders will participate on the same 

basis if a First Ministers Conference is convened. While convention would require 

the involvement of Aboriginal Leaders when First Ministers are considering 

amendments which affect Aboriginal peoples, there is no assurance at this time 

that Territorial leaders would participate in these discussions. 
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Status of Agreements on Special Committee's Objectives and Principles 

Part Three of this Report outlines the significant progress which has been made 

on the Special Committee's objectives and principles through the MMC process. 

Agreements on Aboriginal self-government; provincehood for the Territories; 

recognition of the Territories in the Canadian social and economic union; 

protection of Federal-Territorial intergovernmental agree~ents; and participation 

by the Territories and Aboriginal peoples in future constitutional rounds represent 

major achievements which our Government, Legislature and Territorial Abor~ginal 

organizations have been seeking for more than a decade. 

However, the negotiations are far from complete and even the MMC agreements 

which have been reached to date will be subject to further scrutiny by 

governments, Aboriginal organizations and, depending upon the circumstances, by 

the citizens of Canada. There is no question that some governments are 

concerned about the establishment and cost of an Aboriginal third order of 

Government in Canada. 

Further negotiation on a Quebec veto and the operation of the amending formula 

could have implications for the agreement to returning the authority to create new 

provinces to Parliament. Failure to resolve the Senate reform impasse could force 

the Federal government to proceed on its own with a constitutional package which 

does not include some of the achievements noted above. 

In short, the consensus achieved through the MMC process is significant but very 

fragile and could deteriorate if the political will to continue does not materialize. 
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Ongoing Constitutional Reform Initiatives During the Summer 

Finally, it is safe to conclude that the constitutional reform process will continue 

over the summer months. Members of Parliament have been put on alert to 

return for special sessions in July and August. The Chief Electoral Officer of 

Canada will soon start the process of putting in place the arrangements necessary 

for a national referendum. 

Some provincial governments will be making similar arrangements. Others will be 

consulting with their constituents on whatever constitutional reform package is 

produced out of this round. 

As noted above, it is likely that Territorial Aboriginal organizations will be 

considering the constitutional reform package at their summer assemblies. 

Depending upon the overall tone of the national debate, the interest of the general 

public in the North may increase as well. For these reasons, the Special 

Committee has considered proposals for an information program which would 

keep northern residents, Aboriginal organizations, interest groups and other levels 

of government informed about national constitutional reform issues. 

VI RECOMMENDATIONS 

Subject to consideration of this Report and updates which will be provided to the 

Legislative Assembly during its June session, the Special Committee offers the 

following recommendations to guide its activities up to the September session: 

1. The Special Committee should continue to use the five principles and 

objectives outlined in its April 1 Interim Report and the progress achieved on 

these matters in the MMC round as the basis for Territorial participation in 

ongoing constitutional talks. 
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2. As required during the summer months, the Special Committee should 

implement an information program to ensure that northern residents, 

organizations, interest groups and other levels of government are kept 

informed of national constitutional reform developments and issues. 

3. The Special Committee should ensure that the Legislative Assembly is also 

kept current on constitutional negotiations during the summer months and be 

provided with a comprehensive report during its September session. 
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Northwesti 
Territories Legislative Assembly 
Special Committee on Constitutional Reform 

MAY 2 5 1992 

MEMBERS OF THE LEGISLATIVE ASSEMBLY 

My purpose in writing is to bring you up-to-date on developments in the national 
constitutional reform process insofar as they relate to the mandate of the Special 
Committee on Constitutional Reform. 

Territorial Participation in the Constitutional Reform Process 

First, I am pleased to report that the Northwest Territories has been a full 
participant in all of the public and private sessions of Multilateral Meetings on the 
Constitution (MMCs) which are scheduled to conclude on May 31 with a "best 
efforts" constitutional reform package. 

Constitutional Reco~tion of the Inherent Right to Aboriginal Self-Government 

Second, I can'. report that significant progress has been made on the issue of the 
inherent right to self-government in the MMC process. I am confident that the 
MMC reform package will not only reflect consensus on entrenching the right, but 
also agreement on a number of related issues including the framework for the 
exercise of the right; a commitment by governments to negotiate self-government 
arrangements; the application of the Charter to self-governments; and transition 
measures. 

Amendini: Formula Provisions on Creation of New Provinces 

Thirdly, I am encouraged by the response of provincial governments to changing 
amending formula provisions on the creation of new provinces. During the 
Edmonton MMC, there was near unanimous agreement to return to the pre-1982 
arrangements whereby Parliament has the exclusive responsibility to create new 
provinces. However, as most Ministers noted at the MMC, this change has 
implications for the operation of the amending formula and should be further 
discussed with Quebec. 
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The Government Leader and I recently met with our Quebec counterparts on this 
issue and our officials are maintaining an ongoing dialogue. My reading is that 
Quebec will not establish a position on the creation of new provinces until it has an 
opportunity to review the entire MMC constitutional reform package. 

Implications of Economic Union Proposals and Mechanics for Decentralization 

Fourth, a number of our initial concerns about the implications of economic union 
and decentralization proposals contained in the federal government's September, 
1991 discussion paper Shaping Canada's Future are being adequately addressed in 
this MMC round. Nevertheless, our delegation to the Toronto MMC will have to 
ensure that recognition of the Territories in provisions respecting the social and 
economic union, regional economic development programs and intergovernmental • 
agreements are reinforced and reflect in the final MMC constitutional reform 
package. 

Amendments relating to the Supreme Court and Senate 

Finally, while I can report that agreement has been reached on Territorial 
participation in nominations for the Supreme Court, the issue of Senate reform is, 
at this time, far from being resolved in the MMC process. As you know, we have 
not established a formal position on Senate reform which is an issue I expect will 
have to be considered by First Ministers and Aboriginal Leaders when they meet 
sometime in June. Our approach to date has been to ensure that the Territories are 
guaranteed the best possible representation whatever Senate model is established. 
Further direction from the Legislature and the Special Committee may be required 
on this matter. 

In conclusion, I want to acknowledge the assistance of Mr. Samuel Gargan and Mr. Brian 
Lewis at the Montreal MMC. I look forward to their ongoing involvement and that of 
Mr. Bernhardt who will be attending the meeting in Toronto. Following the conclusion 
of the MMC process and consideration of its constitutional reform package, I expect that 
a First Ministers Conference, involving participation by Aboriginal Leaders and 
Territorial Government Leaders, will be convened during the last two weeks of June to 
address outstanding and unresolved issues. 

·-SW~ 
Stephen Kakfwi, M.L.A, 
Chairman. 
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Special Committee on Constitutional Reform 

PROGRESS AT THE MULTILATERAL PROCESS FOR REFORMING THE CONSTITUTION 

From the Honourable Stephen Kakfwi, Chairman of the Special 
Committee on constitutional Reform 

The current round of the multilateral process for reforming the 
constitution is nearing completion. The committee of provincial and 
territorial ministers and aboriginal leaders, chaired by the 
Honourable Joe Clark, will meet once more at Ottawa on June 9 and 
10. Issues to be resolved include reform of the senate, the 
amending formula and the division of powers. It will also put the 
finishing touches on other proposals including the creation of new 
provinces ~nd aboriginal self-government. 

Next week's meeting may not result in an agreement on all 
recommendations. The Senate and the amending formula may remain 
outstanding issues for the First Ministers and Aboriginal leaders 
to consider later this month. Nevertheless, the committee of 
ministers and leaders has worked hard and accomplished much in the 
past ten weeks, as much as 90% of the package some premiers have 
suggested. Representatives from the Northwest Territories have 
contributed to every aspect of the committee's work. 

Last December the Legislative Assembly of the NWT established the 
Special Committee on Constitutional Reform. The mandate of the 
Committee is to; 

review proposals for constitutional and institutional reform; 
undertake the necessary legal and eco"nomic analyses; 
consult with federal, provincial or territorial bodies and 
national aboriginal organizations that have responsibility to 
consider constitutional and institutional reform in Canada; 
make presentations on behalf of the Legislative Assembly ~nd 
Government of the Northwest Territories to such bodies as the 
Committee agrees appropriate; and 
prepare reports on the progress of the national unity debate. 

June 2, 1992 
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CONFIDENTIAL COMMUNIQUE ON THE CONSTITUTION 

As Chairman of the Special Committee and with the active support of 
Committee Members and the assistance of a dedicated group of staff, 
I have been able to participate fully in the multilateral process 
in a manner consistent with the Committee's mandate. I am pleased 
to provide this report on progress with a special emphasis on those 
matters of special interest to the north. • 

The Aboriginal Inherent Right of Self-Government 

There are still some items on the aboriginal agenda to be 
dealt with in Ottawa. However, this last week in Toronto saw 
major progress on the fundamental issues. 

The Constitution should recognize Aboriginal peoples 
inherent right of self-government within Canada. 

Governments of Aboriginal peoples should constitute one 
of three orders of government in Canada. 

Aboriginal governments should be subject to the Charter 
of Rights and Freedoms, including the capacity to make 
use of the "notwithstanding" clause. 

Gov~rnments and the Aboriginal peoples should be 
committed to negotiate in good faith the implementation 
of the right of self-government. 

All aboriginal peoples, including Metis and Indians and 
Inuit living off reserve should have equitable access to 
the negotiation process. 

There should be a three year delay before the inherent 
right of self-government can be taken to court. The clear 
objective of all parties is to emphasize the negotiation 
route to implement the inherent right. 

The federal government should establish a process to 
clarify. and implement treaty rights. Courts should 
interpret treaty rights in a "just, broad and liberal 
manner," taking into account the context and the spirit 
and intent of the original treaty. 

The federal government is considering an amendment to 
Section 91(24) to include all aboriginal peoples under 
federal jurisdiction. However, it wants firm assurances 
that provincial governments will not reduce services it 
provides now to Metis and off reserve Indians as well as 
a commitment by provinces to participate in self­
government negotiations including the provision of 
finances and land where appropriate. 

June 2, 1992 Page 2 of 5 



CONFIDENTIAL COMMUNIQUE ON THE CONSTITUTION 

The Metis National Council is seeking a political accord 
outside the constitution which would provide access for Metis 
living in Ontario, Manitoba, Saskatchewan, Alberta, British 
Columbia and the Northwest Territories to a process to 
negotiate self-government agreements for Metis including a 
separate land base. Northern representatives have vigorously 
supported the inclusion of Metis under 91(24), and as parties 
to the inherent right with an equal right to access the 
negotiation and implementation processes. 

However, the traditional and arguably most practical approach 
to claims and self-government in the north is joint agreements 
with Metis and Dene together. For this reason plus the 
concerns expressed by other groups, we are reluctant to commit 
the GNWT to separate claims and self-government agreements 
with Dene and Metis. However, we will continue to review this 
position and keep our options open. 

Other Matters Involving Aboriginal Peoples 

There should be an interpretative Canada Clause for the 
entire Constitution. It would refer to the Aboriginal 
inherent right of self-government as well as to Canada's 
democratic institutions, Quebec's distinct society, 
linguistic duality, ethnic diversity, ethnic and racial 
equality, equality of the provinces within their diverse 
characteristics, and the equality of women and men. 

Aboriginal consent should be required to constitutional 
amendments which directly affect aboriginal peoples. 

Aboriginal representation in the Senate should be 
guaranteed in the Constitution. 

Aboriginal peoples should have a role to play with 
respect to the Supreme Court. 

A political accord should specify that Aboriginal leaders 
will participate in First Ministers' Conferences on any 
agenda items that directly affect Aboriginal peoples. 

Consideration is still being given to a constitutional 
requirement to hold several First Ministers' Conferences 
specifically for Aboriginal issues. 
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The Creation of New Provinces and the Amending Formula 

Before 1982 a new province could be created by the enactment 
of legislation by the Parliament of Canada. Constitutional 
amendments made in 1982 now mean that at least 2/3 of the 
provinces representing 50% of the population must also give 
consent. The Meech Lake proposal which eventually was rejected 
required approval from all ten provinces plus the federal 
gove_rnment. 

Ministers agree that new provinces should be created by 
Parliament alone, as was the case prior to 1982. 

The general amending formula should change from "2/3 and 
50%" to "3/4 and 50%" so that at least one province from 
the Atlantic Region or the western provinces would need 
to consent to most changes to the constitution even if 
there were 13 provinces. 

Some aboriginal groups are demanding a constitutional 
requirement for aboriginal consent before a territory 
becomes a province. This issue has yet to be resolved. 

Economic Union 

The current commitment of the Government of Canada and 
the provinces to promote equal opportunities and economic 
development throughout the country and to provide 
essential public services of reasonable quality to all 
Canadians has been expanded to include the territories. 

There should be a constitutional commitment for the 
federal, provincial and territorial governments to 
promote regional economic development to reduce economic 
disparities. The federal government would be required to 
negotiate regional development agreements at the request 
of the province or territory, and to protect the 
agreement under mechanisms for the protection of 
intergovernmental agreements. Provinces and territories 
would be given equality of treatment, taking into account 
different needs and circumstances. 

Other Matters Involving the Territories 

There should be a territorial role in appointing judges 
to the Supreme Court. 
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Territorial representation in the Senate has yet to be 
determined. This is somewhat tied to the equal versus 
equitable debate. 

The Constitution should require the Prime Minister to 
convene a First Ministers' Conference at least once a 
year and a political accord should specify that 
territorial governme~ts will be invited to participate. 

We have come a long way in the past ten weeks and our 
accomplishments are considerable. Northern leaders have been 
particularly visible at the meetings and have made notable 
contributions. Rosemary Kuptana and Mary Simon of Inuit Tapirisat 
of Canada are constantly at the table. With them is John Amagoalik, 
Zeebeedee Nungak, Senator Charlie Watt and Roger Gruben. 

Grand Chief Ovide Mercredi, Chief Joe Mathias and Chief Ed John of 
the Assembly of First Nations have presented the Treaty Chiefs' 
views forcefully and articulately. 

The Metis Nation - NWT is represented by President Gary Bohnet who 
has been consistent in his attendance and persistent in presenting 
the views of the Metis. 

The Northwest Territories Legislature has been represented by 
myself as the Chairman of the Special Committee on Constitutional 
Reform, Sam Gargan, MLA, Deh Cho and Brian Lewis, MLA, Yellowknife 
Centre. Both Mr. Gargan and Mr. Lewis have been very helpful in the 
discussions and daily briefings. 

While our progress has been substantial, there is still a long way 
to go before a final set of constitutional amendments has been 
formally approved. It is premature to predict with confidence that 
the gains we have made will still be there even next week. It is 
important that we pause now to consider how tentative the 
relationships are around the table and to be thoughtful in our 
criticisms. 

Let us appreciate the significant achievements we have already made 
which will help us decide how diligent and determined we are in 
defending, promoting and protecting these accomplishments, lest we 
lose everything. 

June 2, 1992 

Stephen Kakfwi, Chairman 
Special Committee on 

Constitutional Reform 
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STATUS REPORT OF THE MULTILATERAL 

MEETINGS ON THE CONSTITUTION 

ROLLING DRAFT AS AT JUNE 11. 1992 - ENO OF DAY 

EXPLANATORY NOTE 

Thls Status Report summarlzes the results of the Muttilateral 
Meetings on the Constitution through June 10, 1992. It hiss been 
compited as a reference document end doea not constitute a record of final 
deciarons. 

All decisions taken In the process ere provisional. Delegations 
reserved thefr positions on the overatr pack.age pending completion of the 
discussions. 

On several issues of major imporunce, consensus has not been 
reached. In areas where there was consensus, some provinces chose to 
have their dissenu recorded. Where reQuested. these dissents have been 
recorded ·in the chronoJogfcaJ records of the meetings but are not recorded 
In this summuy document. 

Generelty, consensus was recorded by the Chair on the basis of his 
judgement that a particular propose! had et least tentative support from 
seven or mor• provincial delegations representing at least fifty per cent of 
the population end the federal government. With respect to Aboriginal 
lssvea, consensua wes considered to have been achieved only \/Vhere there 
was substantial support from Aboriginal delegatlorns. 
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PREFACE 

This document ls e product of a series of meetings on constitutional 
reform Involving the federal, provincial end territorial governments and 
representetlvea of Aborlgfnaf peoples. 

These meetings were part of the Canade Round of constttutionel 
renewal. On September 24, 1991, the Government of Canada tabled In the 
federal Parliamant a set of proposals for the renewal of the canadlan federation 
entitled Sh§p[no Canada's Future Together. These proposals were referred to a 
Speclal Joint Committee o'f the House of Commons and the Senate which 
travelled across Canada seeking vfews on the proposals. The Committee received 
3,000 submiasJons and listened to testimony from 700 Individuals. 

During the same period, all provinces and territories created forums 
for publlc conaultatlon on constitutional matters. These forums gathered reaction 
and advice with a view to producfng recommendations to their governments. In 
addition, Aborigine! peoples were consulted by national and regional Aboriginal 
organizations. • 

An Innovative forum for consultation with experts, advocacy groups 
and citizens was the series of alx te~vised national confarences that took piece 
between Jenuery Md March of 1992. 

Shortly before the releese of the report of the Special Joint 
Committee on a Renewed Canada, the Prime Minister invited representatives of 
the provlnces and territories end Aboriginal leaders to meet with the federal 
Minister of Constitutional Affelrs to discuss the report. 

At this inltlaJ mee;Ing, held March 12, 1992 In Ottawa, participents 
&greed to proceed with a aeries of meetings with the objective of reaching 
consensus on a set of constitutlonal amendments. It was egread th8l participants 
would make beat efforts to reach consensus before the end of May, 1992 and 
th!!t there would be no unflataral ectioru by any government while thJs process 
was under WtJY. tt was subsequently agreed to extend thla series of meetings 
Into June. 

To support their work, the heads of delegation agreed to establish a 
CoordinB'tlng Committee, composed of senior government officials and 
repreaent8tiv98 of the four Aboriginal organization•. Thi& committee, In turn, 
created four work.big groupe to develop options and recommendations for 
consideration by the heads of delegation. 

Recommendations made In the report of the Special Joint Committee 
on a Renewed Canada served a. the basls of discusaion, as did the 
recorrvnendatlons o'f the verious provincial and terrltorlel consultations end the 
consultations with Aborigine! peoples . Atternatlves and modifications to the 
proposets in these rapom have been the principal subject of discussion at the 
muft11!teral meetings . 

Including the in!tlal 1ession In Ottawa, there have been twenty-two 
days of meetings among the hada of delegation, as well as additional meetings 
of the Coordinating Committee end the foor working groups. The schedule of the 
multileterel rru.etJnga to date is ea follows: 



March 12 
April 8 and 9 
April 14 
AprJJ 29 and 30 
Mey 6 and 7 
May 11 , 1 2 and 13 
May 20, 21 and 22 
Mey 26, 27, 28, 29 and 30 
June 9, 10, 11 

Ottawa 
HaUfax 
Ottawa 
Edmonton 
Saint John 
Vancouver 
Montreal 
Toronto 
Ottawa 

Organ1zatlona1 aupport for the meetings has been provided by the 
Canadian Intergovernmental Conferenc&1 Secretariat. • 

In the course of the multilateral discussions, draft constftutlonal texts 
have been develop8d wherever possible in order to reduce uncertainty or 
ambiguity. These drafts would provide the foundation of the formal legal 
resolutions to be submitted to ParUament and the legislatures. 

Aater1'ka In the text indicate the areas where the consensus ls to 
proceed with a political accord. 
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I: UNITY AND DlVERSlTY 

A. PEOPLE AND COMMUNmes 

canade Clause 

A new clause should be added to section 2 of the ConatitutiQn Act. 
1867 that would expre.ss fundamental Canadian values. The clause would 
guide the courts in their future intarpretation of thG Constitution. 

The fotlowing ctu!racterfstics should be specifically included: 

0 

a 

0 

0 

0 

0 

0 

Parliamentary democrecy end canadlan federalism; and, 
the Abori·ginal paopfes of Canada and related rights end 
respons iblUties; 
Quebec's distinct soctety; 
Hngulstlc duality; 
racial end ethnic equality; 
equality of women and men; 
the eQualltv of provinces, while recognizing their diverse 
charecteristle£. 

2. Becognltfon of Ooobec as a Plstim:t Society end Canada's Linguistic 
~ 

In addition to the references fn the Cen·ed21 clause. e provision 8hould 
be added to the Charter of R;ghts end freedom:, to assure that it ls 
Interpreted In a m8nner consistent with the preS&l'V8tlon and promotion of 
Quebec as a distinct society within Canada and the vitality 8nd. 
development of the language and culture of French-spel!lking and English­
apeak.ing minority colTYTlunlties throughout Canada. 

3. Toe Gbar:tm: of Rights and freedoms 

The Charter provision dealing wi'th Aboriginal peoples (sectlon 25, 
the non-derogwtion clause) should be strengthened to ensure that nothing 
in the Charter abrogates or derogates from Aboriginal, treaty or other rights 
of Aboriginal peoplea. and ln particuJar any rights or freedoms relating to 
the exerci$e or protectJon of their languages. curture or traditions. A 
funher provision relating to the tnherant right of &~fLgovernment is still 
being discussed. 

Consideration of section 33 (the "notwithstanding• clause) should be 
deferred to a later constitutional round. 
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B. CANADA'S SOCIAL AND ECONOMIC UNION 

4. The Social end Economic Union 

A new provision should be added to the Constitution describing the 
commitment of the governments and legislatures within the federation to 
the principle of the pr86arvatlon and development of Canada's aoclel and 
economic union. lne new provislon, e'ntttted Ibe Sgclal and Economic 
~ shouk:t .be drafted to set out a serlea of pollcy objectives underlying. 
the social and the economic union, respect.lveJy. The provision should not 
be justfclable. 

Th& policy objectives set out in the provision on the aoclal union 
should Include, [but not be limited to]: 

0 

0 

g 

0 

D 

providing throughout Canada a health care system that is 
comprehenstve, universal, portable, publlcly admlnlstered and 
acceasfble; 
providing adequate sociaf service& and benefits to ensure that 
all indivlduala resident In Cenade C8n have reesonable access 
to housing, food and other basic necessrdes; 
providing hfgh QualitY primary and secondary educat1on to ell 
lndlvlduels re.sidant In Canada and ensuring reasonable ecceu 
to post•secondary education: 
proteetfng the [rights] of workers to arganfze and bargain 
colJectiverv: and, 
protectlng, preaervlng and sustaining the Integrity oi 1he 
environment for present and future generations. 

The policy objecm,as 1et out In the provision on the economic unlon 
should Include, [but not be limited to): 

0 

• 
0 

0 

working together to 1trengthen the Canadian economic union; 
tfla free movement of persons., goods, services and C!lpitaf; 
tha goet of full employment; 
ensuring that au Canadians have a reasonable standard of 
llvtng; and, 
ensuring sustainable and equitable development. 

A new provisfon may be drafted to clarify the possible relationship 
between the new sectt0n and the emting Charter of Bights and Freedoms. 

A mechanism tor monitoring the Socief and Economic Union should 
be determined by a Arst Mlniaters' Conference, 

(Six provinces representing over 50 per cent of the population agreed 
to Include a clause stBtfng that the Social and Economic Union does not 
affect the Charter of Rights and Freedoma and to use the word •rights" In 
the provision refening to collective bargaining). 
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Eqpnomlc Pifparftfes. Eguqlizstioo and Beotonel Development 

Sectton 36 of the Constitution Act, 1982 currently commtts the 
Government of C8nada end the provinces to promote equal opportunities 
and economic development throughout the country and to provide essential 
public servlCN of re8'onabfe quatfty to all Cimadians. Section 36(2} 
currently commits the federal government to the principle of equalization 
payments. Thi& section should be emended to read l!S folJows: · 

Pertiament and the Government of Canada are committed to 
making equalimtlon payments so that provincial governments 
have sufficient revenues to provide reesonsbly comparable 
levels of pubUc services et reasonably comparable levels of 
taxatjon. 

Section 36 should be expanded to include the territories. 

Section 36( 1) should be amended to add a commitment to ensure 
the provi1ion of reasonably comparable economic infrastructure of a 
national nature In each province and territory. • 

The Constitution &hould commit the federal government to 
consultation wfth the provinces before introducing lagislatlon relating to 
eQuaHzatfon payments. Provinces wut consider an offer by the federal 
government to provide up to two yeara' notice before any changes ere 
made to federal equalization ktglslstlon. 

A new Section 36(3) should be added to entrench the commitment 
of governments to the promotion of regional economic development to 
reduce economic disparities. 

Regional developmant Is also discussed in item 35 oi this document. 

6. Tbc common Market - MabUIIY of Goods. Services, Persona c,nd Capital 

The Constitution should Include a statement of the principle of the 
free movement within Canada of persona. gooda, services and capital. 

No consensus has yet been reached on expanding the current 
Section 121 of the Coo,tttut;oo Act, 1867. which refers only to tariffs 
between provinces, into a jU3ticiable statement of this principle. 
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II: NA TtONAl INSTITUTIONS 

A. THE SENA TE 

. The Constitution should be emended to provide that Senators are 
directly elected by the peopki of Canada. 

Federal legisletloo should govern Senate elections, subJect to 
constitutional provislons respecting the timing of elections, the term of 
office of Senators and quafrflcation of Senators. 

This legi&tation should ensure that Senators wiH be elected by 
proportioner represent8tfon Instead 01 by tha •first-past-the-post• system 
currently used in elections to the House of Commons end the provincial 
leQJslaturea(•). The speclfrc system should be set out in federal legislation 
and shoutd be chosen to reflect the diversity of Canede's population. 
notably taking account of gender equality.(•} • 

AR Senetors should be ~lected at the same time. 

Senators .should be elected for terms of fixed duration, on an 
e~ctoral cycle that la independent of elections to the House of Commons 
or to provincial legislature& end territorial assemblies. The length of the 
term should be flve years. 

s. Allocation of saat3 

9. 

To b9 determined. 

Aborigine! RcoresentatiQn In the senate 

Aboriginal representatlon In the Senate should be guaranteed in the 
Constitution. Aboriginal Senate seats should be addltion81 to provtncial and 
terrttorlal seau, rether then drawn from any province or territory's 
alJocaticn of Senate seats. 

Aboriginal Senators should have the same role and powers es other 
Senators, pfus a possible double n:,aj0tity power In relation to certafn 
matters materiaJty affecting Aboriginal people(•). 

Detall& relating to Aboriginal representation in the Senate, Including • 
the method ot electing Aboriginal Senators and tha possible Aborigimsl 
double majority power, wfll not be discussed further in this constitutional 
round. 

1 o. Relett0O1bip to the Hou.a..oi CornrTlQm 

The Sena.te ahould not be a confidence chamber. In other words, the 
defeat cf govemment-apon,ored legislation by the Seru1ta would not 
requlre the govemment'a resignation. 

, , . Powers of tbe Seoma ove( Bs:venuo ood Expenditure Bills 

In order to preserve Canada's parliamentary traditions, the Senate 
shouSd not be able to block the routine flow of legislation relating to 
taxation, borrowing and appropriation. These revenue end expendltUr$ bills 
would be subject to a 30--dsy 1uapensive veto subject to repa.ssage by the 
House of Commons tf the bUI had been defeated or emended. 
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Revenue and e)Cpt!nditure bills should be defined as only those 
matters Involving borrowing, the raising of revenue and apptoprietion as 
well as matters subordinate to the~e Issues. This definition should exclude 
fundamental policy changes to the tax system (such as the Goods and 
Servfce& Tax and the National Enargy Program), which should be subject to 
the Senate's powers over ordinary legfslation. 

1 2. Double Malorlty 

Federal legislation that materfaJly affects French language and culture 
should require approval by.a ma}orltv of Senators [voting] end by a majority 
of the Francophone Senators [votfngJ. 

The originator of a bfll should be responsible tor de.slgnatf ng whether 
It metertally affects French language and culture. Each designation should 
be subfect to appeal to the Speaker of the Senate under rules to be 
astebllahod by the Senate. These rures should be de&igned to provide 
adeQuate protection to Franco phones. • 

On entering the Senate, Senotors should .be required to decfare 
whether they are Francophonea. Any process for challenging these 
declarations should be left to the rules of the Senate. 

13. Powers of lbc Stoete over Qrdfnerv LeglsJatjon 

To be determrned. 

14. Bm:lf\c;at!on of Aocolntment8 

The Constitution should specify e role for the Senate in ratifying the 
appointment of the Governor of the Bank of Cenada. 

The Constitution should atso be amended to provide the Senate with 
e new power to ratify other key appointments made by the federal 
governmen1. The appointment of Justices to the S~preme Court of Cenada 
should not be subject to nrtiflea'tion by the Senate. 

The eppoJntmenta that would be subiect to Sene.ta ratification, 
including the h86ds of tne national cultural Institutions and the heads o"f 
federal regulatory boerda and agencies, should be set out _In specific federal 
legislation rather than the Con,tttution. Such legislation should also set out 
time Jimlts within which Senate ratification must be obtalned end with1n 
whteh the Senate must daal with e proposed appolntmsntt•). 

15. EIJglblHtv for Cabjnet 

The luue of whether Senators should be ellglble for Cabinet pasta 
should continue to be detarmlned by convention. 
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B. THE SUPREME COURT 

1 s. Entrenchment in the Constitution 

The Supreme Court should be entrenched in the Constitution es the 
general court of appeal tor Canada. 

, 7. Composition 

The Constitution should entrench the current provision of the 
Supreme Cgurt Act. which specifies thet the Supreme Court ls to be 
composed of nine members, of whom three must have been admitted to 
the civil law bar of Quebec. 

1 a. Nomination and Appojntments 

The Constitution should require the federal government to name 
• Judges from Hsi. submhted by the governments of tha provinces end 
territories. A provlslon should be made fn the Constitution for the 
appointment of interim Judges If a list is not submitted one timely basis, 

Constitutional 'text ls being prepared In two forms, one requlrlng 
unanlmtty and one requiring approval under the general amending formula. 

19. Abodglna, Role 

The structure of the Supreme Court should not be modified In this 
round of constitutional discussions. The rokt of Aborigine! peoples in 
relation to the Supreme Court could be recorded fn a politi<:ar accord and 
should be on the agenda of a future First Ministers' Conference on 
Aborlglnel issues(•). 

Provlnclel and territorial govemmems should develop a reasonab~ 
process for consulting representatives of the Aboriginal peoples of Canada 
In the prepare:ion of lists of candidates to fill vacancies on the Supreme 
Court. • 

Aboriginal groups should reteln the right to make representations to 
the federal governmem respecting candidates to fill vacancies on the 
5 up reme Court. 

The fedemt govemment should examine, in CO!'U!Ultatlon with 
Aboriginal groups, the proposal thet en Abor'9tnzsl Council of Elders be 
entitled to make submlastona to the Supreme Court when the court 
corulders Aborig1nal l"ue,. 

C. HOUSE OF COMMONS 

20. Aboriginal Repre,omattcn I• l 

Tha itsue of Abotf ginal representation in the House of Commons 
shouJd be pursued by Parflamem, In consvttatlon with representatives of 
the Aboriginal peoples of Canada, after h has recelved the flnal report of 
the House of Commons Committee studylr\Q the recommendations of the 
Royal Commission on Eleetoret Reforrn and Party Financing. 



21. House of Commons Reform 

HO\Jse of Commons reform was discussed and the consensus wtss 
not to pursue thjs Issue In the current round, with the exception of the 
questions of Aboriginal representation and the lnterrelationahlp of the 
House of Commons and the Senate. 

D. ARST MINISTERS' CONFERENCE 

22. Eatmnchment 

A provlaion should be added to the Constitution requiring the Prime 
Mlnl1ter to convene e First Ministers' Conference at least once 8 yeisr. The 
agendas for these con1erences should not be specified ln the Constitution. 

The leaders of the territorial governmMts should be Invited to 
participate in any Rrst Mlnlstera' Conference convened pursuant to this 
constitutional provision. · Representatives o'f the Aboriginal peoples of 
Canada should be invited to participate In discussions on any item on the 
agenda of a Rrst Ministers' Conference that directly 8ff&Cts the Abor!gtnel 
peoples. This should be embodied In a polllical accord.(•} 

E. THE BANK OF CANADA 

23. Bank of Canada 

The Bank of Canada was discussed and the consensus was that this 
issue should not be pursued In thla round, except for the consensus thet 
the Senete should have a role In r&tlfylng the appointment of its Governor. 



Ill: ROLES AND RESF-ONSIBILITIES 

24. Federnl Spending Power· New Cam,da-Wide Shared-Cost Programs 

A provision should be added to the Constitution stipulating that the 
Government of Csnada must provide reasonable compensation to the 
government of a province that chooses not to participate In a new Canada­
wide shared-cost program that is established by the federar government in 
an area of exclusive provincial jurisdiction, If that province carries on e 
program or initlatlve that Is compatible wfth the nat;onal objectives. 

25. ProtectiQo of Intergovernmental Agreements 

The Constitution should be amended to provide a mechanism to 
ensure that designated egreementa between. governments ere protected 
from unilateral change. ThJa would occur when Parliament l!!lnd the 
leglslatura(s) enact law1 approving the agreement. 

Eech application of the mechanism ·ah·ould cease to have effect after 
a maxJmum of ftve years but could be renewed by a vote of the legJ&lature 
readopting similar legfslation. Governments of Aboriginal peoples should 
have acc6&8 to this mechenism. The provision shoufd be available to 
protect both bilateral and muJtilateraf agreements among federal, provincial 
end territorial governments, 

It la the intention of governments ta apply this mechanism to future 
agreements related to the Canada Asslatance Plan.(•) Discussions are 
continuing with respect to the possible protection af fiscal transfers not 
currently covered by agreements, such aa Eatabllshed Programs Flnancing. 

26. tmmlga,t;on 

A new provision should be added to the Constitution committing the 
Government of Ceneda to negotiate agreements with the provinces relating 
to immigration. 

The Constitution should apBclty that such agreements have the force 
of law end can only be altered by resolutions of Parliament and the 
leglsfature concerned or by L1$Jng an amendment procedure set out In the 
agreement ftsetf. 

The Constttutlon should obl!ge the federaf government to ne-~otiate 
and conclude wtthln a reasonable time an tmmigration agreement at the 
request of any province. 

A province negotiating an agreement should be accorded eqwslity of 
treatment In relation to any other province which ha.a already concluded en 
agreement~ taking into account the different needs and circumstances of 
the provinces. 

27. Le,bour Market Deyetoament aod Ireiotog 

labour marQt training ahould be Identified in section 92 or the 
Constitution as a matter of exclusive provinclaJ ;urisdlction. Section 91 (2A) 
of the CoosttMIPO Act 186..1. setting out excf UAive federal Jur1sdlctfon for 
unemplayment lmurance, should not be altered. Federal spending on job 
creation programs shou!d be protected through a constitutional provision or 
a political accord.(•) 
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Provincial laglalstures should have the authority to constrain federal 
spending that Is directly related to labour market development and training. 
This should be accompllshed through Justiciable Intergovernmental 
agreements deaignl!td to meet the circumstances of esch province. 

At the request of a province, the federal government would be 
obligated to withdraw from any or ell trairnng activities and from any or all 
labour market development actMtles, except Unemployment Insurance. 

The federal governmem should ba reQulred to negotiate end conclude 
agreements to provide reasonable compensation to provinces reqoostlng 
that the federal government withdraw. 

The Government of Canada and the government of the province that 
reQuested the federal government to withdraw should conclude agreements 
wtthln a reaaonable tlma. 

Provinces-r,egotieiting agreements would be accorded &Quality of 
treatment in relation to any other province that has already ·concluded en 
11greemant, taklng Into account the different needs and circumstances of 
the provinces. 

The federal government should commit itself In a pollticel accord to 
enter Into administrative arrangements with the provinces with s. view to 
Improving the efficiency and client services through harmonlzetion and 
rationalization of federal U.I. and provincial employment functions.* 

~ a ufeguud, the federal government should be required to 
nagottete and concfudv an agreement withJn a reasonsble time, at the 
reque&t of any province not requesting the federal government to 
withdraw, to maintain its labour market pro11rams end activities ln that 
province. 

Provinces that nago~ted agreemants to constrain the federal 
spending power should be obll{led to ensure that labour market 
deve.!opment programs are compatlble with the national poucy objectives, 
in the context of different ne~s and clrcum5tances. 

Official languages considerations should be Included In a political 
accord and be discussed ea part of the negotil!tloo -of bilateral 
agreements.( •1 

The concerns of Aboriginal peoples In thls field will be deaft with 
through the mechanisms &et out in Item 39 below. 

28 . C.U.ltu!Jt 

Culture should be Identified as a matter of axclusive provincial 
jurisdiction. This should be recognized through an expllclt constltutlonal 
amendment thll1 etso recognizes the continuing responsibility of the federal 
government for existing national cultural lnstfMions, including grants and . 
contrtbutJons delivered by these lnstltutiona. These changes shoufd not 
alter the federal fiduciary respe>nslbllltv for Aboriglni!I people. The non­
derogatlon provfslons for Abcmglnal peo~s aet out Jn Item 39 of this 
document will apPIV to culture. 
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29. Forn:trv 

Exciuslve provincial Jurisdiction over forestry should be recognized 
and clarified through an explicit constitutional amendment. 

Provinclaf legislatures should have the authority to constrain federal 
spending that Is directly related to forestry. 

This 5hould be imcomprished through justiciable intergovernmental 
agreements, designed to meet the spedfic circumstances of each province. 
The mechanism used would be the one 1et out In item 26 of thls 
document. Considerations of service to the pubrlc in both officlar 
languages should be considered a posSibla part of such agreGments. 

Such an agreement should set the terms for federal withdrawal, 
including the level and form of financial resources to be transferred. 
Arternathre_ry, such an agreement could require the federal government to 
maintain Its spending in that province. The federal government ·should be 
obliged to negotiate and conclude auch an agreement within. a reaaonabfa 
time.I•) 

Then chimges and the ones set out in Items 30, 31, 32, 33 and 34 
should not alter the federal fiduciary responsibility for Aborigine! people. 
The provisions set out fn item 39 would epply. 

30. M1nin..g 

Exclusive provincial jurisdiction over mlnlng should be recognized snd 
clarified through an explicit constitutional amendment and the negotiation 
of 1ederar-provinclal agreements . • 

This should be done in the same manner as set out above with 
respect to forestry.~•) 

31. Tourism 

Fxciusive provincial ]urladlctlon over tourism should ba recognized 
and clarified through an explicit constitutional amendment and the 
negotiation of tederal-provincittl agreements. 

This should be done In the aame manner as sat out above with 
respect to forestry.(•) 

32. Hauelog 

ExclusJva provincial jurisdiction ovar housing should be recognfzed 
and clarified through an explicit constltutionaJ amendment and the 
negotietlon o'f federsl-prov1ncial sgraementa. 

This should be done In the same manner as set out above with 
respect to forestry.(•) 



• 1, -

33. Recreation 

Exclusive provincial jurisdiction over recreation should be recognized 
21nd clarified through an explicit constitutional emendment and the 
negotiation of fedaral-provlnclal agreements. 

This should be done In the same manner as set out above with 
respect to forestry. ( •) 

34. Munlcjpal end Urban Affairs 

Exclusive provincl8I jurfsdlctJon over municipal end urban affairs 
should be recognized end clarlfted through an explicit constitutional 
emendment and the negotiation of federc1J-provlnciaf agreements. 

This should be done In the same manner as set out above with 
respect to forestry. ( •) 

36. Reglonar Development 

In addition to the commitment to regional development to ba edded 
to Section 36 of the Constitution {deacrlbed in item 5 of this document)_, a 
proviafon should be added to the Constitution 1hat would obfige the federal 
government to negotiate an agreement at the request of any province with 
r88pect to regional development. Such agreements could be protected 
under the proviston set out in item 26 (•tmergovernmental Agreements"}. 
Regional development should not become a separate head of power in the 
constitution. 

36. Leg!s!etjye lnterdetegstlon 

(The record Indicates that •there had probably no1 been 7/50 support 
for this principle."} 

lA new mechanism should be added to the Constitution to allow 
Parliament and the pravlnclal leglsJatures to delegate legislative }urlsdlctton 
over specific matter; to one another for a fixed period of time. Each 
delegation would be limited to a period of up to five years. Two years 
notice should be required to repeal any uae of legisll!!ltlve delegation. 
Legislative Jn18rdelegatlon ,hould not negativety affect official language 
considerations. 

Governments of Aborigill8I peoples should have acceu to this 
provision . 

An Illustrative fist of Items that wouJd not be subject to legislative 
lnterdelegation shouk:i be developed. The list could be included In the 
Con&tftution or in a pofttlcal acco«H•}. • 

Reasonable compensation should be provided when legfsJa1lve 
authOrfty ia delegated. 

A provtnce negotiating an agreement with respect to legislative 
lnterdalegl!!ltlon should be accorded equality of treatment In relation to· eny 
other province which has already concluded an agreement, taking into 
account the dlttarent nee~ and clrcumatances of the provlncea. 
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Thls provlslon aho1Jfd be very spectfic about the circumstances in 
which it msy be used and the procedures to be followed, Including l!!I 

requirement for public consultation. 

This provision would not apply to section 91 (24L which sets out the 
federal responsibility for •tndians and lends resarvtJd for Indiana .. ] 

37. federal Power of DrsaHowaoce and Bnervatton 

This provl&ion of the Constitution should be repealed. Repeal 
reQulres unanimity. 

38. Federal Dsclaratory Power 

Section 92(10Hc}· of the Constttutlon Act, 1867 permiU the federal 
govemment to declare e •work• to be for the general advantage of Cenadti 
and bring it under the legrslative jurisdiction of ParJiam~nt. Thla provision . 
should be emended to ensure thet the declaratory power can only be 
applied to new works or rescinded with respect to past declarations with 
the explicit consent of the province(s) In which the work Is situated. 
Existing declarations should be left undist1Jrbed unless alf of the legislatures 
affected wish to tak.e action. 

39. AbQriqinal PAAQtea' Protm;tfon Mechfnism 

There should be a general non-derogation c1ause to ensure divi.sion of 
powers amendments wtll not effect the rights of th& Aboriginal peoples and 
the Jurisdictions end powers of governments of Aboriginal peoples. 
Discussion is continuing on the subfect o1 Al>orlginel participation in the 
negotiating of Intergovernmental egreements and on the question of 
Aboriginal consent tor the pfotection of Intergovernmental agreements 
dealing more apecificalty with Aboriginal righU. 

40. Other tss ues 

The conseMus wa1 to defer the following issues for conslderstlon 
later In the current constltutional round - marriage and divorce, 
broadcasting, inland fisheries, the residual powe, and telecommunications: 

Other lssue& re1a-red to the roles and responsibilities of governments 
were discussed . The consensus was nat 10 pursue lhe issues of 
jurlsdlctlon over personal bankruptcy and fntellectual property in the current 
round. To due, no coruenau, has yet been reached on the followlng 
issues: 

changes to section 92A of the Constltutjon Act, 1867. 
relating to provlnclel tegismttve authorrtv over exports of 
natural reaourcaa; 

establishing in a political accord is formel federal-provincial 
contultatk>n proceu wfth regard to the negotiation of 
lntemstional treetias and agreements ( •) 



IV; ARST PEOPLES 

A. STATEMENT OF THE INHERENT RIGHT 

41 . The Inherent Right of sett-Government 

The Constltution should be amended to recognize that the Aboriginal 
peoples of Canada have the Inherent right of aeff"11overnment within 
Canada. This right should be placed In a new sectJon of the Constitutlrin 
Act, 1982. section 35.1(1 }. 

42. Contextual Staa,rnem 

The Constitution should be emended to provide a context for the 
inherent right of self-government that would mustrate the nature and scope 
of the legislative authority of governments of Aboriginer peoples. 

B. FRAMEWORK FOR THE EXERCISE OF THE RIGHT 

43. One of Three Orders of Governme01 

The constttution should be amended to ensure thet governments of 
Aboriginal peoples have tho constltutlonal status of one of three orders of 
government In Canada (federal, provfnclel and Aboriginal}. The wording 
and pl&eement of referenc:e(s) to the fhjrd order of governmerrt are still to 
be determined. 

44. Caneda c1euu 

The proposed Canada Clause should contain references to Aboriginal 
peoples. Text to be determined. 

45. loternretatjye Provision 

To be determined. 

46. Charter Issues 

The Charter of Rlgrita end Freedoma should app~ Immediately to 
governments of Aborlglnal peoples. 

A technical chan~ should be made to the English text of Sections 3, 
4 and 5 of the Charter of Rights and Freedoma to ensure that it 
correspond& to the French text. 

The Constitution snou\d Include a provision which euthorlzes 
Aboriginal governments to undertake affirmative action programs for 
soci8lly end economlcatry disadvantaged individuals or groups and 
programs tor the advancement of Aborigine! la~uages and cutture. 

Governments of Aboriginal peoples should have access to section 33 
(the notwfthatimdlng clau~•l provided that there are similar conditlons to 
those apptytng to the federal and ptovinclal governments. {Conditions to 
be determined.) 
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4 7. Justk;lablllty 

The inherent right of self-government shoufd be entrenched ln the 
Constitution. However. its justlclabHity should be delayed 'for a three-year 
period through constitutional lenguage and a polltical accord.{•) 

Dalaytng the Justlciabillty of the right should be coupled with a 
constftutfonar provision which would shield Aboriginal rights. (Actual · 
scope of the ahleld to be determined.} 

Delayf ng the Juaticiablllty of the right wiU not make the right 
contingent end wlJI not affect exfstlng treaties. 

C. METHOD OF EXERQSE OF THE RIGHT 

48. Commitment to Negotlete 

There should be a constJtutionaJ commitment by the federal end 
provJnclaJ governments and the Jndl8n. Inuit and M4tis peopJes fn the 
various regions and commun!ties of Canada to negotiate In good faith with 
the objective of concluding agreeroonts elaborating the relationship 
between Aborfglnal governments and the other orders of government. The 
negotiations would focus on the Implementation of the right of self­
government Including Issues of Jurisdiction, lands and resources, economic 
and fiscal arrangements. 

49. The Process of Negonot;an 

Political Accord on Neaorta11on and lmplementetfoo 

A political accord should be deVeloped to guide the process of self­
government negotlatfor\,8. ( •) 

Equity of Accosa 

All Aboriginal peoples of Canede should have equitable access to the 
process of negotiation. 

Iricger for Negotjstiona 

Sett-govemment negotletiomi should be initiated by the 
represemativu of AbOriginal peoples when they are prepared to do 
so. 

Provlsion for Non-Ethalc Gavecoroo.a.u 

Self-govemment agreements would erlow for setf-government 
lnstttutions wtllch are open to the partfcip&tion of an residents in a 
region covered by the agreement. 

Prowion for DJttorent c1rcum3tancea 

Seit-government negot'8tions $hould mice imo consideration the 
different circumstances of the various Aboriginal peoples. 
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erovlsion tor Agreements 

Self-government agreements should be set out In 'future treaties, 
lncludfng land claims agreements or amendments to existing treaties, 
Including land claims agreements. In addition, self-government 
agreements couJd be set out In other agreements which may contain 
a declaration that the rights of the Aborigtrusl peoples are treaty 
rights. 

Ratfflcatjon of Ag reemeots 

Self-government a9reementa shouki be consented to by Aboriginal 
peoples and retif;ect by Parliament end, to the extent of its 
Jur~dlction, by the provincial Jegtsrature. (Technlcaf wording 
changes are expected.} 

Non-Derogation Clause 

There should be an expflcit statement In the Constitl:ftion that the 
commitment to negotiate does not make the right to self-government 
contingent. on negotietk>ns or in any way affect the right to self­
government. 

so. Legar Imosttion 

A constitutional provision should ensure that federal and provincial 
laws will continue to apply untIT they are displaced by laws passed by 
governments of Abor1ginel peoples pursuant to their authority. 

51. S:oeciol Couos/Djsoute Bc:,o!ution 

To be determined. 

62. Treaties 

With respect to treaties with Aboriginal peoples, the Constitution 
ahouf<:1 be amended as followa: 

treaty riphts should be Interpreted in a just, broad and liberal manner 
tak.lng into account the 5plrft and intent of the treaties and the 
context In which they were negotiated; 

the Government of Canada should be committed to establishing end 
participating In good felth In a joint process to c12ulfy or Implement 
treaty righta, or to rectify terms of treaties when agreed to by the 
parties. The governments of the provinces should also be 
committed, to the extant that they have Jurladictton, to participation 
In the above treaty process when fnvrted by the government of 
Canada and the Aborlglr\81 peoples concerned or where specified in a 
treaty; 

perticipants ln thla process •hould hava regard, among other things 
and where appropriate, to the spirit and intent of the treaties as 
underatood by Aboriginal peoples. Jt shoufd be confirmed thBt all 
Aborlgtnst peoplaa that possess treaty rights shall have equitable 
access to thla treety process; 

tt ahould be provided that tnese treaty amendments shall not extend 
the authority of any government or legialature, or affect the rights of 
Abotlgtnal peoptes not party to the treaty concerned. 
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0. ISSUES RELATED TO THE EXERCISE PE THE RIGHT 

53, Eguity of Access to Section 35{1 l Rtgt)ts· 

The Constitution should provtda that all of the Aboriginal peoples of 
Canada have acce5s to those Aboriginal and treaty rights racognlzed and 
affirmed In Section 35 that pe~ln to them. 

54. Elonodog 

There W88 a consensus among governments that matters relating to 
the financing of governments of Aborfglnal peoples should be dealt with In 
a politlcal accord which reflects the fiduciary rasponsiblllty of the federal 
government and the responsibilities of provincial governments (•). 

55. Gender Eguellty 

To be determined. 

56. future Aborigioal canstitutjonal Process 

Toa Constitution should be emended to provide for Mure First 
Ministers' Conferences on Aboriginal constitutional manar& on a blennial 
basis, beginning no later than 1996. (Agenda for meetings and structure 
for future meetings to be determined.) 

57. Amendment to Section 91124) 

For greater certainty, Section 91 (24} of the Constrrutlon Act 1887 
should be 11rnended to apply tc ell Aboriginal peoples. 

sa. M6tis lo AJbeaa{Sectfon Sl t24) 

The Constitution st\ouid be emended to safeguard the legislative 
authority ot the Government of Alberta for M~tls and M~tis settlements 
lands. 

59. M~ti:, Accord 

The fedarel government. the provinces of Ont~rlo, Manitoba, 
Saskatchewan, Afberta, British Columbia and the MAtis National Councll 
have agreed to enter Into a legally binding, Justiciable and enforceable 
accord on M4tI1 Issues . Technical drafting of the Accord fs being 
completed. The Accord sets out the 0blig2StJons of both orders of 
government end the M4ti1 Nation. 

The Accord commits governments to negotiate: self-government 
agreements; land• and resourca.; the transfer of the portion of Aborigine! 
programs and servk;es evetlable to Metis; and cost sharing arrangements 
relating to M•tl• Institutions. programs snd services. 

Provtncea end the federal govemment agree not to reduce exrsting 
expenditures on M6tia end other Aboriginal people as 8 result of the Accord 
or as a re•utt of an amendment to section 91 (24). The Accord deflnes the. 
Mttls and commits governments to enumerate and register the Mthls 
Nation. 
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V: THE AMENDING FORMULA 

60. Changes to National lnetlttJtions 

61. 

62. 

To be determfned. 

Establishment of New Provinces 

The current provisions of the amending formula governing the 
creation of new provinces should be rescinded. They should be re_placed 
by the pre-1982 provisions allowing the creation of new provinces through 
an Act of Perliamant. fol.lowing appropriate consultation. Discussions are 
continuing on how to express Aboriginal consent for the establishment of 
new provinces Jn the territories. 

lmaem of New Provinces on the Amendloa Formula 

The emending formula shoutd be changed ao that the admission of 
new provinces would trigger 8 chenge In the requirements for epprov~I of 
constitutional amendments. The current requirement to cbtaln the approval 
of two-thirds of the provinces representing 50 percent of the populetlon for 
most amendments (the •1150 formula•) should then become e reQuirement 
to obtain the approval of three-quarters o1 the provinces representing 50 
percent of the population. 

63. Comoansatlon tor Amendments that Transfer Jurisdiction 

Where an amendment is made under the general amending formula 
that transfers legfslattve powers from provincial legislatures to Parllament, 
C8ned8 ahafl provfde reaaonabte compensation to any province that opts 
out of the amendment . 

64. Aborlclnal Consent 

There should be AborjgiNSI consent to constitutional amendments 
that direct1y affect the Aboriginal peoples. Discussions are continuing on 
wording to give effect to this. 
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POUTICAL ACCORDCS) • POSSIBLE ELEMENTS 

(As of Juna 11, 1992} -

.tIBAEI 

Ibc totk)wlng la a pranmtoaoi an, based oo the recorda of routJoq,1, pf 
e1em1ot1 that might be Included to a poJ(tJcat accord or accords, 

NATIONAL INST)TtmON$ 

lam 

7. Electlon of Senetors through proportional representation (MMC 
Record of Meeting: Doc. 830-442/006 - 5th draft) 

7. Gender equality in the Senste (MMC Record of Meeting: Doc. 840-
836/016} (prlnclpals to continue dl&euaslon on this lggue.::.. MMC 
Record of Meeting: Doc. 83()-442/006 -- 5th Draft) 

9. Aboriginal representation In the Senate 

, 4. With respect to federal appointments (other than the Governor of the 
Benk of canada), the federal govemment would be wlUlng to 
introduce legislation to provide for Semite nsttfication of 
appolntmenu to major cultural boards and agencies and other 
egenclea as outlined In the federal proposals ·(MMC Record of 
Meeting: Doc. 638/016) 

, 9. Aboriglnal role in relation to the Supreme Court of Canada (where 
appropriate) (MMC Record of Meeting: Doc. 830-443/014 -- Draft) 
{Draft Record of Toronto Meeting: June 2) 

20. Aboriglnal representation In the HouH of Corrvnons wm be pursued 
by the federal government. In con,uttatlon wfth Aboriginal peoples, 
after ft has received the report of the Commons committee studying 
the recommendation• of the Royal Commission on Electoral Reform 
{MMC Record of M~ng: Doc. 830-443/0i4 - Draft) (Draft Record 
of Toronto Meeting: June 2) 

22. Territorial partlcipation In First Ministers' Conferences (MMC Record 
of Meeting: Doc. B30-443/014 - Draft} {Craft Record of Toronto 
Meeting: June 2) 

22. Aboriginal partlclpatlon In discuasiona on any item on the agenda of 
an FMC that directly effects Aboriginal peoples (MMC Record of 
Meeting: Doc. 830-443/014 - Draft) (Workfng Group I[ questions 
the accuracy of the description of this decision). (Draft Record of 
Toronto Meeting: June 2) 
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ROLES AND RESPONSIBILITIES 

25. Protection· of intergovernmental agreements - Appncatlon of the 
mechanism to fi.rture 21greements related to the Canada Assistance 
Plan 

27. Labour market development and training - harmonl2atlon and 
ratlonelizatlon of federal UI and provincial employment functions, job 
creation programs, official langueges, end development of common 
occupational standards 

29- Form of compensation, I. e., cash transfers, tax points, etc., tn 
34. relation to the six policy field& {MMC Record of Meeting: Doc. 830-

442/006 - 5th Draft} 

36. lllustretlve list of items that would not be subJect to legislative 
lnterdelegaticn could be Included In the Constitution ·.or a political 
accord {Draft Record of Toronto Meeting: Juna 2.) 

40. Formalization of existing prl!!lctices in relation to treaty-making (MMC 
Record of Meeting: Doc. 840-640/008 end MMC Record of Meeting: 
Doc. 830-443/014 - Drett) 

Federal government prepared to look at a proposal for a 
political aet:ord to reflect current consultatlon arrangements 
(Draft Record of Toronto Meetin'1: June 2} 

ARSJ PEOPLES 

4 7. 06lay of juS'ticiablltty 

49. Proceu for negotiating of partlculer &$If-government agreements 
(MMC Record of Meeting: Doc. 840-640/006} 

60. M~is Nation Accord (Group Ill - Doc. 830-443/008} 
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